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30 March 1999

Initial Board of Directors

Internet Corporation for Assigned Names and Numbers

c/o ICANN Secretariat

339 La Cuesta Drive

Portola Valley CA 94028

USA

Dear Board Members:

This letter contains the comments of Network Solutions, Inc. on the Staff Draft document proposing changes to Article VI of the ICANN Bylaws published on 15 March for review and comment.(
While this staff draft usefully attempts to embody the consensus on DNSO principles reached among many parties present at the Singapore meeting, Network Solutions believes that some of the proposed provisions may prove difficult to implement and achieve intended objectives in their present form, as discussed below.

The Constituencies.  The staff draft document contains a new Bylaws section listing seven “Constituencies” that are expected to “self-organize.”  The notion of a constituency in this context presumes some common characteristics and interests that allow for it to represent and advocate consensus views among constituency members.

Among these seven Constituencies are “ccTLD registries,” and “gTLD registries.” 

However, as the terms ccTLD and gTLD are presently used, they include Internet DNS Top Level Domain zones that have very different in purposes and function.  As of this date, the former presently includes 242 zones nominally derived from ISO 3166-1 (1997) 2-letter symbols for countries.  The latter includes eight zones with three and four letter symbols.

As used in practice today, some domain zones in both categories are open in the sense that registration carries no implication that the registrant and sub-delegatees are subject, in relation to their uses of the registered name, to the law and courts of a country having a symbolic nexus.  Others are closed in the opposite sense.  For example, the FR TLD zone and all of its levels are only open to entities that have a close nexus to France and French law, while the IO TLD zone is open to any entity constructing any desired expression.  Similarly, the MIL TLD zone is only open to entities that have a legal nexus to the U.S. Department of Defense, while the COM domain is open to globally dispersed registrants.  The open-closed terms and distinctions are also used by the World Intellectual Property Organization (WIPO) in its Internet DNS proceeding.(
Even more important than the formal construct, the interests, motivations, and perspectives of the registries delegated the open and closed TLD zones strongly parallel each other.  As a constituency, open TLD zone registries – whether for COM. or .MD. – have very common interests and entrepreneurial behavior.  They compete more directly against one another.  Conversely, closed TLD zone registries – whether JP. or MIL. – have common interests that are very different from open registries, and do not compete with each other.

Network Solutions suggests that the only meaningful way to categorize TLD zone registrar constituencies is in fact by their being open or closed, and that these designations be reflected in the listing of initial constituencies: Open TLD registries, and Closed TLD registries.  

Geographical Constraints.  The staff draft Bylaws contain two provisions relating to diversity of elected officials – one dealing with the ICANN Directors that the DNSO elects, and another concerning the selection of DNSO Council representatives that the individual Constituencies elect.  Both of these contain rather extreme geopolitical diversity requirements where three Directors or representatives in every instance must be citizens of countries in three different regions of the world.

In the case of the ICANN Directors, this goes well beyond the already extreme geopolitical diversity requirements that “…no more than one-half (1/2) of the total number of Directors, in the aggregate, elected after nomination by the Supporting Organizations shall be citizens of countries located in any one Geographic Region.”(
While there may be value in encouraging diversity, in seems inappropriate to focus solely on geopolitical affiliation for every elected position in ICANN.  There are many more relevant, desirable bases for diversity other than citizenship, such as professional discipline, experience, organizational affiliation, gender or age. Citizenship is probably the least appropriate or even relevant for a technical standards cooperative organization such as ICANN.  As the preface to the draft changes candidly admits, it is not clear how explicit constraints could even be implemented.

Network solutions suggests these explicit geopolitical affiliation constraints for both Directors and constituency representatives be replaced with general statements concerning the desirability of diversity

DNSO jurisdiction and powers.  ICANN’s existing Bylaws establish DNSO subject matter jurisdiction and powers “...to make recommendations regarding TLDs, including operation, assignment and management of the domain name system and other related subjects.”
 The staff proposal dramatically narrows the jurisdiction and power to “...advise the Board with respect to policy issues relating to top-level domains.”
  Under these changed provisions, the preponderance of DNS related decision making would devolve exclusively to the ICANN Board rather than the DNSO. 

Network Solutions believes all the substantive consensus building and decision making relating to Internet DNS matters belongs in the DNSO, and strongly suggests that the existing Bylaws statement of jurisdiction and power of the DNSO be retained. We believe the change was probably inadvertent, because it departs from the Singapore principles.

Staff delegated authority.  The staff proposed changes to the Bylaws appear to delegate to the ICANN “staff,” a controlling role in the creation of new Constituencies.
 Nowhere is “staff” defined.  Such filtering delegations are found nowhere else in the Bylaws.

Network Solutions believes these provisions should be deleted and functions undertaken by the Board itself.  Potential new constituencies should be able to petition the Board directly for recognition rather than being required to obtain first the recommendation of staff.

DNSO costs.  The staff proposed changes to the Bylaws explicitly encumber the DNSO – and presumably other Supporting Organizations – with paying their own expenses.  While the principles suggest a high level of self-funding by participants, they do not preclude any support of DNSO activities by ICANN.

The DNSO - like the other supporting organizations - are the core of ICANN, and effect the corporation’s primary purpose of building consensus-based standards for the implementation and use of Internet names and numbers. It therefore seems appropriate that the monies of the organization be devoted to assisting the work of the Supporting Organizations, and providing liability protection.  

Network Solutions suggests the inclusion of a new provision that allows for some payment of DNSO-related costs, as well as ample liability insurance coverage for its participants.

Sincerely,

[signed]

Donald N. Telage

Senior Vice-President

cc: Michael Roberts, Interim President and CEO
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See Art. V, Sec. 6, ICANN Bylaws.





See Art. VI Sec. 3(a)(ii).





See New Art. VI-B, Sec. 1(a)





See New Art. VI. Sec. 3(b); New Article VI-B, Sec. 3(d).
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