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1. Main Agenda
a. Remaining Items from Beijing, Durban and Buenos
Aires GAC Advice: Updates and Actions
Rationale for Resolution 2014.02.05.NG01
b. Discussion of Report on String Confusion Expert
Determinations
Rationale for Resolution 2014.02.05.NG02
c. Staff Update on Reassignment of Registry
Agreements
d. Staff Update on Name Collision Framework

1. Main Agenda:

a. Remaining Items from Beijing, Durban
and Buenos Aires GAC Advice: Updates
and Actions

Whereas, the GAC met during the ICANN 46
meeting in Beijing and issued a Communiqué on
11 April 2013 ("Beijing Communiqué").

Whereas, the GAC met during the ICANN 47
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meeting in Durban and issued a Communiqué on

» Policy o
18 July 2013 ("Durban Communiqué").

» Public

Comment Whereas, the GAC met during the ICANN 48

meeting in Buenos Aires and issued a

» Contact Communiqué on 20 November 2013 ("Buenos
Aires Communiqué").

» Help

Whereas, the NGPC adopted scorecards to
respond to certain items of the GAC's advice in
the Beijing Communiqué and the Durban
Communiqué, which were adopted on 4 June
2013, 10 September 2013, and 28 September
2013.

Whereas, the NGPC has developed another
iteration of the scorecard to respond to certain
remaining items of GAC advice in the Beijing
Communiqué and the Durban Communiqué, and
new advice in the Buenos Aires Communiqueé.

Whereas, the NGPC is undertaking this action
pursuant to the authority granted to it by the
Board on 10 April 2012, to exercise the ICANN
Board's authority for any and all issues that may
arise relating to the New gTLD Program.

Resolved (2014.02.05.NGO01), the NGPC adopts
the "GAC Advice (Beijing, Durban, Buenos Aires):
Actions and Updates" (5 February 2014), attached
as Annex 1 [PDF, 371 KB] to this Resolution, in
response to open items of Beijing, Durban and
Buenos Aires GAC advice as presented in the
scorecard.

Rationale for Resolution
2014.02.05.NGO1

Article XI, Section 2.1 of the ICANN Bylaws

http://www.icann.org/en/about/governance
/bylaws#XI permit the GAC to "put issues to the
Board directly, either by way of comment or prior
advice, or by way of specifically recommending
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action or new policy development or revision to
existing policies." The GAC issued adyvice to the
Board on the New gTLD Program through its
Beijing Communiqué dated 11 April 2013, its
Durban Communiqué dated 18 July 2013, and its
Buenos Aires Communiqué dated 20 November
2013. The ICANN Bylaws require the Board to
take into account the GAC's advice on public
policy matters in the formulation and adoption of
the polices. If the Board decides to take an action
that is not consistent with the GAC advice, it must
inform the GAC and state the reasons why it
decided not to follow the advice. The Board and
the GAC will then try in good faith to find a
mutually acceptable solution. If no solution can
be found, the Board will state in its final decision
why the GAC advice was not followed.

The NGPC has previously addressed items of the
GAC's Beijing and Durban advice, but there are
some items that the NGPC continues to work
through. Additionally, the GAC issued new advice
in its Buenos Aires Communigué that relates to
the New gTLD Program. The NGPC is being
asked to consider accepting some of the
remaining open items of the Beijing and Durban
GAC advice, and new items of Buenos Aires
advice as described in the attached scorecard
dated 28 January 2014.

As part of its consideration of the GAC advice,
ICANN posted the GAC advice and officially
notified applicants of the advice, triggering the
21-day applicant response period pursuant to the
Applicant Guidebook Module 3.1. The Beijing
GAC advice was posted on 18 April 2013
http://newgtlds.icann.org/en/announcements-
and-media/announcement-18aprl3-en, the
Durban GAC advice was posted on 1 August 2013
http://newgtlds.icann.org/en/announcements-
and-media/announcement-0laugl13-en, and the
Buenos Aires GAC advice was posted on 11
December 2013. The complete set of applicant
responses are provided at:

30f 9 11/06/2014 11:04



Resources - ICANN https://www.icann.org/resources/board-material/resol utions-new-gtl d-...

http://newgtlds.icann.org/en/applicants
/gac-advice/.

In addition, on 23 April 2013, ICANN initiated a
public comment forum to solicit input on how the
NGPC should address Beijing GAC advice
regarding safeguards applicable to broad
categories of new gTLD strings
http://www.icann.org/en/news/public-comment
/gac-safeguard-advice-23aprl3-en.htm. The
NGPC has considered the applicant responses in
addition to the community feedback on how
ICANN could implement the GAC's safeguard
advice in the Beijing Communiqué in formulating
its response to the remaining items of GAC
advice.

As part of the applicant responses, several of the
applicants who were subject to GAC Category 1
Safeguard Advice have indicated that they
support the NGPC's proposed implementation
plan, dated 29 October 2013, and voiced their
willingness to comply with the safeguards
proposed in the plan. On the other hand, an
applicant noted that the NGPC's plan to respond
to the GAC's Category 1 Safeguard advice is a
"step back from what the GAC has asked for" with
regard to certain strings. Others contended that
their applied-for string should not be listed among
the Category 1 Safeguard strings. Some of the
applicants for the .doctor string noted that the
NGPC should not accept the new GAC advice on
.doctor because the term "doctor" is not used
exclusively in connection with medical services
and to re-categorize the string as relating to a
highly regulated sector is unfair and unjust.

With respect to the Category 2 Safeguards, some
applicants urged ICANN to ensure that any Public
Interest Commitments or application changes
based on safeguards for applications in
contention sets are "bindingly implemented and
monitored after being approved as a Change
Request." Additionally, some applicants indicated
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their support for the GAC advice protections for

inter-governmental organization acronyms,

protection of Red Cross/Red Crescent names,
and special launch programs for geographic and

community TLDs.

As part of its deliberations, the NGPC reviewed

the following materials and documents:

= GAC Beijing Communiqué:
https://gacweb.icann.org/download
/attachments/27132037
/Final_GAC_Communique_
Durban_20130718.pdf?version=1&

modificationDate=1375787122000&api=v2

[PDF, 238 KB]

= GAC Durban Communiqué:
https://gacweb.icann.org/download
/attachments/27132037
/Final_GAC_Communique_
Durban_20130717.pdf?version=1&

modificationDate=1374215119858&api=v2

[PDF, 103 KB]

= GAC Buenos Aires Communique:
https://gacweb.icann.org/download
/attachments/27132037
/FINAL_Buenos_Aires_GAC_

Communique_20131120.pdf?version=1&
modificationDate=1385055905332&api=v2

[PDF, 97 KB]

= Letter from H. Dryden to S. Crocker dated 11

September 2013 re: .vin and .wine:
http://www.icann.org/en/news
/correspondence/dryden-to-crocker-
09sepl3-en.pdf [PDF, 66 KB]

= Applicant responses to GAC advice:

http://newgtlds.icann.org/en/applicants

/gac-advice/

= Applicant Guidebook, Module 3:
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http://newgtlds.icann.org/en/applicants
/agb/objection-procedures-04junl12-en.pdf
[PDF, 261 KB]

In adopting its response to remaining items of
Beijing and Durban GAC advice, and the new
Buenos Aires advice, the NGPC considered the
applicant comments submitted, the GAC's advice
transmitted in the Communiqués, and the
procedures established in the AGB and the
ICANN Bylaws. The adoption of the GAC advice
as provided in the attached scorecard will assist
with resolving the GAC advice in manner that
permits the greatest number of new gTLD
applications to continue to move forward as soon
as possible.

There are no foreseen fiscal impacts associated
with the adoption of this resolution, but fiscal
impacts of the possible solutions discussed will
be further analysed if adopted. Approval of the
resolution will not impact security, stability or
resiliency issues relating to the DNS.

As part of ICANN's organizational administrative
function, ICANN posted the Buenos Aires GAC
advice and officially notified applicants of the
advice on 11 December 2013. The Durban
Communiqué and the Beijing Communiqué were
posted on 18 April 2013 and 1 August 2013,
respectively. In each case, this triggered the
21-day applicant response period pursuant to the
Applicant Guidebook Module 3.1.

. Discussion of Report on String

Confusion Expert Determinations

Whereas, on 10 October 2013 the Board
Governance Committee (BGC) requested staff to
draft a report for the NGPC on String Confusion
Objections "setting out options for dealing with
the situation raised within this Request, namely
the differing outcomes of the String Confusion
Objection Dispute Resolution process in similar

11/06/2014 11:04
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disputes involving Amazon 's Applied — for String
and TLDH's Applied-for String."

Whereas, the NGPC is considering potential
paths forward to address the perceived
inconsistent Expert Determinations from the New
gTLD Program String Confusion Objections
process, including implementing a review
mechanism. The review will be limited to the
String Confusion Objection Expert Determinations
for .CAR/.CARS and .CAM/.COM.

Whereas, the proposed review mechanism, if
implemented, would constitute a change to the
current String Confusion Objection process in the
New gTLD Applicant Guidebook.

Whereas, the NGPC is undertaking this action
pursuant to the authority granted to it by the
Board on 10 April 2012, to exercise the ICANN
Board's authority for any and all issues that may
arise relating to the New gTLD Program.

Resolved (2014.02.05.NG02), the NGPC directs
the President and CEO, or his designee, to
publish for public comment the proposed review
mechanism for addressing perceived inconsistent
Expert Determinations from the New gTLD
Program String Confusion Objections process.

Rationale for Resolution
2014.02.05.NG02

The NGPC's action today, addressing how to deal
with perceived inconsistent Expert Determinations
from the New gTLD Program String Confusion
Objections process, is part of the NGPC's role to
provide general oversight of the New gTLD
Program. One core of that work is "resolving
issues relating to the approval of applications and
the delegation of gTLDs pursuant to the New
gTLD Program for the current round of the
Program.” (See NGPC Charter, Section II.D).
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The action being approved today is to first direct
the ICANN President and CEO, or his designee,
to initiate a public comment period on the
framework principles of a potential review
mechanism to address the perceived inconsistent
String Confusion Objection Expert
Determinations.

The effect of this proposal, and the issue that is
likely to be before the NGPC after the close of the
public comments, is to consider implementing a
new review mechanism in the String Confusion
Objection cases where objections were raised by
the same objector against different applications
for the same string, where the outcomes of the
String Confusion Objections differ. If the proposal
is eventually adopted after public comment and
further consideration by the NGPC, ICANN would
work with the International Centre for Dispute
Resolution (ICDR) to implement the new review
mechanism outlined in the proposal.

There are no foreseen fiscal impacts associated
with the adoption of this resolution, which would
initiate the opening of public comments, but the
fiscal impacts of the proposed new review
mechanism will be further analyzed if adopted.
Approval of the resolution will not impact security,
stability or resiliency issues relating to the DNS.
The posting of the proposal for public comment is
an Organizational Administrative Action not
requiring public comment, however follow on
consideration of the proposal requires public
comment.

c. Staff Update on Reassignment of
Registry Agreements

ltem not considered.

d. Staff Update on Name Collision
Framework

ltem not considered.
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11 February 2014

Proposed Review Mechanism to Address Perceived Inconsistent Expert
Determinations on String Confusion Objections: Framework Principles

On 5 February 2014, the ICANN Board New gTLD Program Committee (NGPC)
directed the ICANN President and CEOQ, or his designee, to initiate a public comment
period on the framework principles of a potential review mechanism to address the
perceived inconsistent String Confusion Objection (SCO) Expert Determinations.
The framework principles, outlined below, address the two cases where SCOs were
raised by the same objector against different applications for the same string, where
the outcomes of the SCOs differ - namely, the SCO Expert Determinations for
.CAR/.CARS and .CAM/.COM.

After receiving feedback from the public comment forum, the NGPC will consider
whether or not to adopt the proposed review mechanism outlined in the framework
principles below.

Principles for Consideration

1. THE RECONSIDERATION PROCESS WILL NOT BE MODIFIED AT THIS TIME, FOR
THIS PURPOSE

2. PERCEIVED INCONSISTENCIES SHOULD BE ADDRESSED BASED ON A LIMITED
STANDARD OF REVIEW

A) DEFINITION OF INCONSISTENT SCO EXPERT DETERMINATIONS

B) STANDARD OF REVIEW

C) DEFINITION OF REVIEW MECHANISM/CREATION OF NEW PANEL

3. APPLICABILITY OF A REVIEW MECHANISM MUST BE LIMITED
A) ICANN AND APPLICANTS HAVE ALREADY ACTED IN RELIANCE ON PRIOR NGPC RESOLUTION ON
SINGULAR/PLURALS
B) ICANN AND APPLICANTS HAVE ALREADY ACTED IN RELIANCE ON SCO EXPERT
DETERMINATIONS



Discussion of Principles

1. The Reconsideration Process Will Not Be Modified at This Time, For This
Purpose

e Discussion within the NGPC has made clear that the Reconsideration
Process is not the avenue to address the substantive challenges to SCO
Expert Determinations.

e While broader discussion on the scope of the Reconsideration Process or
some other type of review mechanism may be considered at a later date
for a future round of applications, modifying the Reconsideration Process
(requiring expert inputs, community review, Bylaws changes, etc.) is not
a solution to resolving the issue of the perceived inconsistent SCO Expert
Determinations.

2. Perceived Inconsistencies Should Be Addressed Based On A Limited
Standard of Review

a) Definition of Inconsistent SCO Expert Determinations

e There is a limited universe of “Inconsistent” SCO Expert Determinations.
e “Inconsistent SCO Expert Determinations” have been defined as
objections raised by the same objector against different applications for
the same string, where the outcomes of the SCOs differ.
o This situation is limited to two circumstances:
= (i) the results of the .COM/.CAM objections, where three SCOs
were filed by the same objector against separate applications for
the .CAM string, each on the basis of confusion with .COM. In two
of the SCOs, the applicant prevailed; in the third, the objector
prevailed; and
= (ii) the results of the .CAR/.CARS objections, where one applicant
for the .CAR string, filed SCOs against three applications for the
.CARS string. Two of the SCOs were determined in favor of the
applicants; the third was in favor of the objector.
» Diagrams are provided at Appendix A to help illustrate these
situations.

b) Standard of Review

e Could the Expert Panel have reasonably come to the decision reached on
the underlying SCO through an appropriate application of the standard of
review as set forth in the Applicant Guidebook and procedural rules?

c) Definition of Review Mechanism/Creation of New Panel

e ICANN would ask the International Centre for Dispute Resolution (ICDR),
to constitute a three-member expert “Panel of Last Resort” for which



these two sets of inconsistent rulings (.COM/.CAM and .CAR/.CARS)
would each be brought for consolidated consideration.

Following the standard of review set out above, the Panel of Last Resort
would be tasked with reviewing the Expert Determinations across a set to
provide additional guidance. ICANN would then accept the Panel of Last
Resort’s determination.

There are two potential outcomes to the Panel of Last Resort: either all
Expert Determinations are aligned as noted below, or all of the initial
Expert Determinations stand as is.

ICANN would fund the ICDR administrative costs as well as the panel fees
throughout the review so as to not impose additional costs on parties
subject to these perceived inconsistent Expert Determinations.

Some anticipated process details include:

o ICANN would provide notice to all of the parties to objections for
each of the two sets that the Expert Determinations will be subject
to review by the “Panel of Last Resort.”

o Only the applicant for the application that was objected to in the
underlying SCO and lost (“Losing Applicant”) would have the
option of whether to have the Expert Determination from that SCO
reviewed.

o Ifthe Losing Applicant wishes to not have the Expert
Determination reviewed, the Expert Determination in the
proceeding described immediately above will stand as is and the
Panel of Last Resort will not proceed.

o Ifthe Losing Applicant wishes to have the review performed, the
Panel of Last Resort will evaluate the Expert Determination in the
Losing Applicant’s SCO, in light of the other Expert Determinations
issued in the set, to determine whether or not the Expert
Determination in the Losing Applicant’s SCO can reasonably stand
as is.

e The possible outcomes of the review by the Panel of Last Resort
include:

o The Expert Determination in the Losing Applicant’s SCO is
supported by the standard of review and reference to the other
Expert Determinations, and will stand as is.

o The Expert Determination in the Losing Applicant’s SCO cannot
reasonably be supported based on the standard of review and
reference to the other Expert Determinations, and will be
reversed. The objector will therefore be deemed the non-
prevailing party to the SCO.

The Panel of Last Resort is not authorized to reverse or otherwise
amend either of the two other Expert Determinations within the set.



3. Applicability of a Review Mechanism Must Be Limited

The use of a strict definition for Inconsistent SCO Expert Determinations conversely
means that all other SCO Expert Determinations are not inconsistent. As a result, the
review mechanism, or Panel of Last Resort, shall not be applicable to those other
determinations. Further, there are reasons why the Panel of Last Resort should not
be open to all objections. Some of those reasons are as follows:

a) ICANN and Applicants have already acted in reliance on prior NGPC
resolution on Singular/Plurals

SCO Expert Determinations regarding singular and plural versions of the
same string are not inconsistent Expert Determinations, as they are not
Determinations on the same strings with different results.

The NGPC has already determined that it would not interfere in SCO
Expert Determinations regarding singular and plural versions of the same
string. See
https://www.icann.org/en/groups/board/documents/resolutions-new-
gtld-25jun13-en.htm - 2.d (“Resolved (2013.06.25.NG07), the NGPC has
determined that no changes are needed to the existing mechanisms in the
Applicant Guidebook to address potential consumer confusion resulting
from allowing singular and plural versions of the same string.”)

ICANN has already entered Registry Agreements for singular and plural
versions of the same string (see, e.g., .CAREER and .CAREERS).

The NGPC has not modified Resolution 2013.06.25.NG07, which ICANN
and Applicants have relied and acted upon.

b) ICANN and Applicants have already acted in reliance on SCO Expert
Determinations

Without limiting the applicability of the review mechanism, or Panel of
Last Resort, the opening up of all SCO Expert Determinations to further
review would be contrary to processes established through the Applicant
Guidebook, which is not appropriate at this stage. It is important to
recognize that a party’s dissatisfaction with an SCO Expert Determination
is, in general, not a sign of an inconsistent determination.

Applicants have already taken action in reliance on SCO Expert
Determinations, such as resolving new contention or withdrawing their
application for a refund.

ICANN and Applicants have already entered into Registry Agreements for
strings that were subject to SCO determinations.

Allowing these actions to be undone now would not only delay the
consideration of all applications, but would raise issues of unfairness for
those that have already acted in reliance on the Applicant Guidebook.



Appendix A - Diagram of Inconsistent SCO Sets
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12 — 14 October 2014

1. Consent Agenda:
a. Approval of Minutes

2. Main Agenda:
a. GAC Advice in Beijing Communiqué regarding Category 2 Safeguards —
Exclusive Registry Access

b. Perceived Inconsistent String Confusion Objection Expert Determinations
Rationale for Resolutions 2014.10.12.NG02 — 2014.10.12.NG03

c. Reconsideration Request 14-37, |-Registry Ltd
Rationale for Resolution 2014.10.12.NG04

— Singapore Communiqué
Rationale for Resolution 2014.10.12.NG05

e. Any Other Business

continued to 14 October 2014. The following resolutions were adopted during the
meeting:

1. Consent Agenda:

https://www.icann.org/resources/board-material/resolutions-new-gtld-2014-10-12-en 3/02/2015
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Contact a. Approval of Minutes
» Help Resolved (2014.10.12.NG01), the Board New gTLD Program Committee

(NGPC) approves the minutes of its 8 September 2014 meeting.

2. Main Agenda:

Category 2 Safeguards — Exclusive Registry Access

No resolution taken.

b. Perceived Inconsistent String Confusion Objection
Expert Determinations

Whereas, on 10 October 2013 the Board Governance Committee (BGC)
requested that staff draft a report for the NGPC on String Confusion
Objections (SCOs) "setting out options for dealing with the situation
raised within this [Reconsideration] Request, namely the differing
outcomes of the String Confusion Objection Dispute Resolution process
in similar disputes involving Amazon's Applied — for String and TLDH's
Applied-for String."

Whereas, the NGPC considered potential paths forward to address
Program SCO process, including possibly implementing a ne-\;;‘/--';;;/iew
mechanism.

designee, to initiate a public comment period on framework principles of
a potential review mechanism to address perceived inconsistent String
Confusion Objection Expert Determinations (the "proposed review
mechanism"). The proposed review mechanism, if adopted, would have
been limited to the String Confusion Objection Expert Determinations
for .CAR/.CARS and .CAM/.COM, and would have constituted a change

Whereas, the NGPC has carefully considered the report that the BGC
asked staff to draft in response to Reconsideration Request 13-9, the
received public comments to the proposed review mechanism, other
comments provided to the NGPC for consideration, as well as the
processes set out in the Applicant Guidebook.

Whereas, as set out in the Applicant Guidebook, ICANN has reserved

determine whether approval would be in the best interest of the Internet
community.

Whereas, the NGPC is undertaking this action pursuant to the authority

https://www.icann.org/resources/board-material/resolutions-new-gtld-2014-10-12-en 3/02/2015
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Resolved (2014.10.12.NG02), the NGPC has identified the following
String Confusion Objection Expert Determinations as not being in the

SCO Expert , Related SCO Expert
Determinations for String -
. Determinations
Review

VeriSign Inc. (Objector) v. | .CAM m Dot Agency Limited

United TLD Holdco Ltd. [PDF, [PDF, 248 KB](.CAM)

Applicant 5.96 MB

i ) ] m AC Webconnecting
Holding B.V. [PDF, 264
KB] (.CAM)

Commercial Connect LLC | . Top Level Domain Holdings

(Objector) v. Amazon EU [PDF, 73 | Limited [PDF, 721 KB](. )

S.ar.l. (Applicant) KB]!

Resolved (2014.10.12.NG03), the NGPC directs the President and CEO,
or his designee(s), take all steps necessary to establish processes and
procedures, in accordance with this resolution and related rationale,
pursuant to which the International Centre for Dispute Resolution (ICDR)
shall establish a three-member panel to re-evaluate the materials
presented, and the Expert Determinations, in the two objection
proceedings set out in the chart above under the "SCO Expert
Determinations for Review" column and render a Final Expert
Determination on these two proceedings. In doing so, the NGPC
recommends that the three-member panel also review as background the
"Related SCO Expert Determinations" referenced in the above chart.

Rationale for Resolutions 2014.10.12.NG02 —
2014.10.12.NG03

Today, the NGPC is taking action to address perceived inconsistent and
Program String Confusion Objections process. The NGPC's acﬁanr; today
is part of its role to provide general oversight of the New gTLD Program.
One component of the NGPC's responsibilities is "resolving issues
relating to the approval of applications and the delegation of gTLDs

grounds upon which a formal objection may be filed against an applied-
for string. One such objection is a String Confusion Objection or SCO,
which may be filed by an objector (meeting the standing requirements) if

round of applications. If successful, an SCO could change the
configuration of the preliminary contention sets in that the two applied-for

https://www.icann.org/resources/board-material/resolutions-new-gtld-2014-10-12-en 3/02/2015
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direct contention with one another (see AGB Module 4, String Contention
Procedures). All SCO proceedings were administered by the
International Centre for Dispute Resolution (ICDR), and Expert
Determinations in all such proceedings have been issued.

Some stakeholders have raised concerns about the perceived
inconsistencies with or unreasonableness of certain SCO Expert
Determinations. The NGPC has monitored these concerns over the past
year, and discussed the issue at several of its meetings. On 10 October
2013, the Board Governance Committee (BGC) asked staff to draft a
report for the NGPC on String Confusion Objections "setting out options
for dealing with the situation raised within this Request, namely the
differing outcomes of the String Confusion Objection Dispute Resolution
process in similar disputes involving Amazon 's Applied — for String and
TLDH's Applied-for String." (See
http://www.icann.org/en/groups/board/governance/reconsideration/recomme
-amazon-10oct13-en.pdf [PDF, 131 KB]).

In light of the BGC request following its consideration of Reconsideration
Requests 13-9 and 13-10, and community-raised concerns about
perceived inconsistent SCO Expert Determinations, the NGPC
considered its options, including possibly implementing a review
mechanism not contemplated in the Applicant Guidebook that would be
available in limited circumstances.

to initiate a public comment period on framework principles of a potential
review mechanism to address the perceived inconsistent String
Confusion Objection Expert Determinations. The proposed review
mechanism, as drafted and posted for public comment, would be limited
to the SCO Expert Determinations for .CAR/.CARS and .CAM/.COM. The
public comment period on the proposed review mechanism closed on 3
April 2014, and a summary of the comments [PDF, 165 KB] has been
publicly posted.

At this time, the NGPC is taking action to address certain perceived
inconsistent or otherwise unreasonable SCO Expert Determinations by
sending back to the ICDR for a three-member panel evaluation of certain
Expert Determinations. The NGPC has identified these Expert

the Internet community. The ICDR will be provided supplemental rules to
guide the review of the identified Expert Determinations, which include
the following:

m The review panel will consist of three members appointed by the
ICDR (the "Review Panel").

m The only issue subject to review by the Review Panel shall be the
SCO Expert Determinations identified in these resolutions.

m The record on review shall be limited to the transcript of the
proceeding giving rise to the original Expert Determination, if any,
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expert reports, documentary evidence admitted into evidence
during the original proceeding, or other evidence relevant to the
review that was presented at the original proceeding. No additional
documents, briefs or other evidence may be submitted for
consideration, except that it is recommended that the Review Panel
consider the identified "Related SCO Expert Determinations"” in the
above chart as part of its review.

m The standard of review to be applied by the Review Panel is:
whether the original Expert Panel could have reasonably come to
the decision reached on the underlying SCO through an
appropriate application of the standard of review as set forth in the
Applicant Guidebook and the ICDR Supplementary Procedures for
ICANN's New gTLD Program.

Review Panel.

m The possible outcomes of the review are: (1) the original Expert
Determination is supported by the standard of review and reference
to the identified related Expert Determinations, and will stand as is;
or (2) the original Expert Determination reasonably cannot be
supported based on the standard of review and reference to the
identified related Expert Determinations, and will be reversed. The
Review Panel will submit a written determination including an
explanation and rationale for its determination.

As part of its months-long deliberations on this issue, the following are
among the factors the NGPC found to be significant:

1. The NGPC notes that the Guidebook was developed by the
community in a multi-stakeholder process over several years. The
NGPC considered whether it was appropriate to change the
Guidebook at this time to implement a review mechanism to
address certain perceived inconsistent Expert Determinations. On
18 April 2013, ICANN posted a proposed review mechanism for
public comment. The NGPC carefully considered the public
comments received. The NGPC notes that comments submitted
during the public comment period generally fell into the following
categories and themes, each of which is discussed more fully in
the summary of public comments:

a. Do not adopt the proposed review mechanism.
b. Adopt the proposed review mechanism.
c. Adopt a review mechanism with an expanded scope.

d. Do not adopt the proposed review mechanism or expand
the scope.

e. Adopt some form of review, but not necessarily the one
posted for public comment.
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f. Recommended modifications to the framework principles
of the proposed review mechanism, if any review
mechanism is adopted.

The comments presented by various stakeholders highlight the
difficulty of the issue and the tension that exists between
balancing concerns about perceived inconsistent Expert
Determinations, and the processes set forth in the Guidebook that
were the subject of multiple rounds of public comment over
several years.

As highlighted in many of the public comments, adopting a review
mechanism this far along in the process could potentially be unfair
because applicants agreed to the processes included in the
Guidebook, which did not include this review mechanism, and
applicants relied on these processes. The NGPC acknowledges
that, while on balance, a review mechanism is not appropriate for

stakeholder process) should explore whether a there is a need for
a formal review process with respect to Expert Determinations.

2. The NGPC considered its role and purpose to provide general

Charter, Section 11.D). Additionally, the Applicant Guidebook
(Section 5.1) provides that:

best interest of the Internet community. Under
exceptional circumstances, the Board may individually

accountability mechanism.

Addressing the perceived inconsistent and unreasonable String
Confusion Objection Expert Determinations is part of the
discretionary authority granted to the NGPC in its Charter
regarding "approval of applications" and "delegation of gTLDs", in
addition to the authority reserved to the Board in the Guidebook to
circumstances. The NGPC considers that the identified SCO
Expert Determinations present exceptional circumstances
warranting action by the NGPC because each of the Expert
Determinations falls outside normal standards of what is
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perceived to be reasonable and just. While some community
members may identify other Expert Determinations as
inconsistent or unreasonable, the SCO Expert Determinations
identified are the only ones that the NGPC has deemed
appropriate for further review. The NGPC notes, however, that it
also identified the String Confusion Objection Expert
Determinations for .CAR/.CARS as not in the best interest of the
because the parties in the .CAR/.CARS contention set recently
have resolved their contending applications, the NGPC is not
taking action to send these SCO Expert Determinations back to
the ICDR for re-evaluation to render a Final Expert Determination.

. The NGPC also considered whether there was a reasonable basis

for certain perceived inconsistent Expert Determinations to exist,
and particularly why the identified Expert Determinations should
be sent back to the ICDR while other Expert Determinations
should not. The NGPC notes that while on their face some of the
Expert Determinations may appear inconsistent, including other
SCO Expert Determinations, and Expert Determinations of the
Limited Public Interest and Community Objection processes, there
are reasonable explanations for these seeming discrepancies,
both procedurally and substantively.

First, on a procedural level, each expert panel generally rests its
Expert Determination on materials presented to it by the parties to
that particular objection, and the objector bears the burden of
proof. Two panels confronting identical issues could — and if
appropriate should — reach different determinations, based on the
strength of the materials presented.

Second, on a substantive level, certain Expert Determinations
highlighted by the community that purportedly resulted in
"inconsistent" or "unreasonable" results, presented nuanced
distinctions relevant to the particular objection. These nuances
should not be ignored simply because a party to the dispute
disagrees with the end result. Further, the standard guiding the
expert panels involves some degree of subjectivity, and thus
independent expert panels would not be expected to reach the
same conclusions on every occasion. However, for the identified
Expert Determinations, a reasonable explanation for the seeming
discrepancies is not as apparent, even taking into account all of
the previous explanations about why reasonably "discrepancies”
may exist. To allow these Expert Determinations to stand would
not be in the best interests of the Internet community.

. The NGPC considered whether it was appropriate, as suggested

by some commenters, to expand the scope of the proposed
review mechanism to include other Expert Determinations, such
as some resulting from Community and Limited Public Objections,
as well as other String Confusion Objection Expert
Determinations, and possibly singular and plural versions of the
same string. The NGPC determined that to promote the goals of
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predictability and fairness, establishing a review mechanism more
broadly may be more appropriate as part of future community
Applicants have already taken action in reliance on many of the
Expert Determinations, including signing Registry Agreements,
transitioning to delegation, withdrawing their applications, and
requesting refunds. Allowing these actions to be undone now
would not only delay consideration of all applications, but would
raise issues of unfairness for those that have already acted in
reliance on the Applicant Guidebook.

It should also be noted that in response to advice from the
considered the question of whether consumer confusion may
result from allowing singular and plural versions of the same
strings. On 25 June 2013, the NGPC adopted a resolution
resolving "that no changes [were] needed to the existing
mechanisms in the Applicant Guidebook to address potential
consumer confusion resulting from allowing singular and plural
versions of the same string"
http://www.icann.org/en/groups/board/documents/resolutions-new
-gtld-25jun13-en.htm#2.d. The NGPC again notes that the topic of
singular and plural versions of the same string also may be the
subject of further community discussion as it relates to future

5. The NGPC considered community correspondence on this issue
in addition to comments from the community expressed at the
;.H.a"iﬁ"(:orrespondence have been factored in'tg"t.ﬁéuaeliberations
on this matter.

The NGPC previously delayed its consideration of BGC
Recommendations on Reconsideration Requests 13-9 and 13-10
pending the completion of the NGPC's review of the issues discussed
above. Now that the NGPC has taken action as noted above, it will
resume its consideration of the BGC Recommendations on
Reconsideration Requests 13-9 and 13-10 as soon as feasible.

of this resolution since certain proceedings will be sent back to the ICDR
for re-review by a three-member expert panel. Approval of the resolution
will not impact security, stability or resiliency issues relating to the
domain name system.

Taking this action is an Organizational Administrative Action that was the
subject of public comment. The summary of public comments is available

for review here: (https://www.icann.org/en/system/files/files/report-
comments-sco-framework-principles-24apr14-en.pdf [PDF, 165 KB]).

c. Reconsideration Request 14-37, |-Registry Ltd.
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Whereas, iRegistry Ltd. ("Requester") filed Reconsideration Request 14-
Resolutions 2014.07.30.NGO1 — 2014.07.30.NGO4 (the "Resolution”) "or
at least amend[]" the Resolution, and to then put the decision as to how
to address name collisions "on hold" until the issues the Requester raises
have "been solved."

Whereas, the BGC considered the issues raised in Reconsideration
Request 14-37.

Whereas, the BGC recommended that the Request be denied because
the Requester has not stated proper grounds for reconsideration and the
NGPC agrees.

Resolved (2014.10.12.NG04), the NGPC adopts the BGC
Recommendation on Reconsideration Request 14-37, which can be
found at https://www.icann.org/en/system/files/files/recommendation-i-
registry-04sep14-en.pdf [PDF, 150 KB].

Rationale for Resolution 2014.10.12.NG04

I. Brief Summary

iRegistry Ltd. ("Requester") is a domain name registry that
disputes the NGPC's adoption of the Name Collision Occurrence
Management Framework (the "Framework").

After conducting several independent studies regarding the name
26 February 2014through 21 April 2014 where the community
provided feedback on possible solutions to the name collision
issue, including the issue of implementing a framework to manage

of which were from the Requester.2

After considering the public comments received, the detailed
advisory committee, the NGPC approved Resolutions
2014.07.30.NG01 — 2014.07.30.NG04 (the "Resolution")3 on 30
July 2014, adopting the Framework. The Framework sets forth
procedures that registries must follow to prevent name collisions
from compromising the security or stability of the Internet.

The Requester filed the instant Request (Request 14-37), arguing
that the NGPC failed to sufficiently involve the public in its
decision to adopt the Framework and contending that the
Framework will lead to confusion amongst registrants, a lower
volume of registrations, and thus adversely impact the Requester
financially. The Board Governance Committee (BGC) considered
Request 14-37 and concluded that: (i) there is no evidence that
the NGPC's actions in adopting the Resolution support
reconsideration; (ii) the Requester has not demonstrated that the
NGPC failed to consider any material information in passing the
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Resolution or that the NGPC relied on false or inaccurate material
information in passing the Resolution; and (iii) the Requester has
not demonstrated that it has been materially and adversely
affected by the Resolution. Therefore, the BGC recommended
that Reconsideration Request 14-37 be denied (and the entirety of
the BGC Recommendation is incorporated by reference as though
fully set forth in this rationale). The NGPC agrees.

Il. Summary of Relevant Background Facts

March 2013.4 The report identified a Certificate Authority ("CA")
practice that, if widely exploited, could pose risks to the privacy
and integrity of secure Internet communications (name collisions).
risks.:m:i"nl.'.ig"issues |dent|f|ed|n SACO057 are part of the more
general category of name collision issues. Accordingly, on 18 May

Occurrence Management Plan (the "Plan"), which permitted the
use of an alternate path to delegation.” As part of the Resolution

term plan to manage name collision risks related to the delegation
of new TLDs, and to work with the community to develop a long-
term plan to retain and measure root-server data."s

("JAS") to lead the development of the Framework, in cooperation
with the community.¢

implemented a public comment period where the community
provided feedback on possible solutions to the name collision
issue, including the issue of implementing a framework to manage
of which were from the Requester® The Requester did not
participate in the public comment forum. After collection of the
public comments, JAS released the final version of its Phase One
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On 6 June 2014, SSAC published SAC066: SSAC Comment

Namespace Collisions, in which it offered advice and
recommendations to the Board on the framework presented in the
JAS Study and Name Collision Framework.12

problem of name collisions; and (ii) providing five specific
proposals as to the how the issue should be addressed. (Request,

29 July 2014. (Request, Ex. E.)

On 30 July 2014, the NGPC approved Resolutions
2014.07.30.NG01 — 2014.07.30.NG04 (the "Resolution"), which
adopted the Framework. The Framework sets forth procedures
that registries must follow to prevent name collisions from
compromising the security or stability of the Internet and directs
the "President and CEO, or his designee(s), to take the necessary
actions to implement" the Framework. 3

Assessment ("Assessment"), which identified which measures
registries must take to avoid name collision issues, in accordance
with the Framework.4 On that same date, the Requester received
the Assessment via email. (Request, Ex. A.)

overview of the Framework specifically geared towards registry
operators.15

On 13 August 2014, the Requester filed the instant Request,
seeking reconsideration of the NGPC's Resolution.

While how to treat one category of names affected by the name
\ is in the
process of gathering public input on this topic. Specifically, ICANN

has opened a public comment forum on this particular issue,
which will run from 25 August 2014 through 7 October 2014.16

On 4 September 2014, the Board Governance Committee
("BGC") issued its Recommendation regarding Reconsideration
Request 14-37.17 On 11 September 2014, the Requester filed a
Clarification to Reconsideration Request 14-37,18 containing
further alleged details regarding how the Requester has been
materially affected by the Resolution and the adoption of the
Framework.

n. Issues

The issues for reconsideration are whether the NGPC:
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1. Failed to consider material input from the community in
approving the Resolution (Request, § 8, Pg. 11); and

2. Improperly underestimated the Resolution's potential
negative consequences. (/d., § 8, Pgs. 7-8.).

Iv. The Relevant Standards for Evaluating
Reconsideration Requests

Board (or NGPC) action, make recommendations to the Board (or
NGPC) with respect to Reconsideration Requests. See Article IV,
Section 2 of the Bylaws. The NGPC, bestowed with the powers of
the Board in this instance, has reviewed and thoroughly
considered the BGC Recommendation on Request 14-37 and
finds the analysis sound.®

v. Analysis and Rationale

The Requester has not demonstrated that the Board failed to
consider material information or relied on false or inaccurate
material information in passing the Resolutions; therefore,
reconsideration is not appropriate.

A. The Request Warrants Summary Dismissal.

The BGC concluded, and the NGPC agrees, that the
Requester does not have standing because the Requester
"had notice and opportunity to, but did not, participate in
the public comment period relating to the contested action
permit the BGC to summarily dismiss a request for
reconsideration if "the requestor had notice and opportunity
to, but did not, participate in the public comment period
relating to the contested action[.]" (Bylaws, Art. IV, § 2.9.)

provided feedback on possible solutions, including a
framework, to name collision issues20 The forum generated
28 comments, but the Requester did not participate in the
public comment forum, and has offered no justification,
excuse or explanation for its decision to refrain from doing
so. The only communication it claims to have had with
2014, which was well after the public comment period had
closed.2 Given that the public comment period here is
indisputably related to the Resolution, summary dismissal
is warranted on the basis of the Requester's non-
participation. However, in the interest of completeness, the
NGPC will nonetheless address the merits of the Request.
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B. The NGPC Considered All Material

Information.

The BGC concluded, and the NGPC agrees, that the
Requester has not demonstrated that the NGPC failed to
consider material relevant information.

In order to state a basis for reconsideration of a Board
action, the Requester must demonstrate that the Board (or
in this case the NGPC) failed to consider material
information or considered false or inaccurate material
information in adopting the Resolution. (Bylaws, Art. IV, §
2.2.) The Requester does not argue that the NGPC
considered false or inaccurate material information, but it
does claim that the NGPC failed to consider material
information in two ways. First, the Requester claims that
the NGPC did not sufficiently consult with the public prior
to adopting the Resolution. Second, the Requester claims
that the NGPC failed to consider how the Resolution will
have material adverse effects on registries and internet
users. Neither argument withstands scrutiny, and neither is
grounds for reconsideration.

1. The NGPC Considered Public
Comments Solicited During A Lengthy
Public Comment Period.

The Requester claims that the NGPC "failed to take
material input from the community into

account." (Request, § 8, Pg. 11.) Contrary to the
Requester's claims, the NGPC did consider
feedback received in "the public comment forum"22
that was open from 26 February 2014 through 21
April 2014. The Requester does not explain why it
failed to participate in that forum. Had it
participated, its views would have been included
along with the 28 detailed comments considered
that were submitted by various stakeholders and
members of the public, including other registries.23
Notably, the public comment period for this matter
was actually longer than required. Typically, public
comment periods are open 21 days, and if
comments are received during that time, there is a
21-day reply period.24 Here, the public comment
period was open for 33 days, with a 21-day reply

provided yet another opportunity for public
commentary and participation; the Requester again
chose not to participate.25 As such, the Requester
cannot reasonably claim that the NGPC did not
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consider public input before adopting the
Resolution.

In sum, the Requester does not persuasively argue
that the NGPC failed to consider material
information in the form of public comments in
adopting the Resolution, and therefore has not
stated proper grounds for reconsideration on that
basis. (Bylaws, Art. IV, § 2.2.)

2. The NGPC Considered All Material
Information Relevant To The
Resolution.

The Requester seeks reconsideration of the
Resolution because it claims the NGPC "did not
properly assess the implications of the

decision." (Request, § 8, Pg. 12.) The Requester's
main basis for this assertion is that the issues
raised in its own 27 July 2014 letter were not
expressly addressed in the "Rationale" section of
the Resolution. This argument fails to provide a
basis for reconsideration for two reasons.

First, the Resolution does take into account the
substance of the information provided in the
Requester's 27 July 2014 letter. The 27 July 2014
letter made five requests, all related to either the
common set of rules should apply to all gTLDs.
(Request, § 8, Pg. 10 & Ex. D.) Despite Requester's
claims to the contrary, the same issues raised in the
27 July 2014 letter were all presented to the NGPC
during the public comment period by other
stakeholders and were addressed by the NGPC.
The Resolution acknowledges that the NGPC
considered the public comments that: (i) expressed
concern regarding the "interaction between the
name collision block lists and intellectual property
rights protection mechanisms"26; (ii) referenced how
the "name collision issue is creating an uneven
competitive landscape”; and (iii) discussed the pros

further public comment before a decision can be
made as to how to handle the issue. In fact, ICANN
is currently soliciting comments, between 25 August
2014 and 7 October 2014, on the approach that
should be taken "regarding the appropriate Rights
Protection Mechanisms for release of SLD Block

List names."28 In other words, the NGPC was not
lacking any material information on the applicable
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issues, regardless of whether it specifically
considered the Requester's 27 July 2014 letter.

Second, the Requester's disagreement with the
substance of the Framework does not form the
proper basis for reconsideration. The NGPC
considered independent, detailed studies
discussing the name collision issue, including one
prepared by JAS and one prepared by Interisle
Consulting Group.29 Further, the NGPC took into

the security and integrity of the Internet's naming
and address allocation systems." (Bylaws, Art. XI, §
2.a.) In sum, the NGPC considered public
comments, independent analytical reports, and
committee. While the Requester complains that the
NGPC "did not mention the letter" (that the
Requester sent months after the public comment
period had closed) and as such "did not properly
address the implications of the decision" to approve
the Framework, those allegations do not amount to
a claim that the NGPC failed to consider any
material information. As such, no reconsideration is
warranted.

As a final note, the Requester also claims
reconsideration is warranted because "[t]here is no

relate to concerns of governments, particularly
matters where there may be an interaction between

should address name collisions does not mean the
NGPC failed to consider any material information.
Had the GAC issued such advice, the ICANN Board

Communiqué did advise that the Board "[a]s a
matter of urgency consider the recommendations
contained in the SSAC Report on Dotless Domains
(SACO053) and Internal Name Certificates
(SACO057)," and the latter involved name collision
issues.3! The Board did consider the SSAC's

advice, and in turn, adopted the Framework.
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Again, as the Requester does not show that the
NGPC failed to consider material information in
adopting the Resolution, reconsideration is not

appropriate. (Bylaws, Art. 1V, § 2.2.)

c. Alleged Confusion is not a Basis for
Reconsideration.

The BGC concluded, and the NGPC agrees, that the
Requester has not demonstrated that the NGPC failed to
consider material relevant information concerning the
importance of educating the public about the Framework.

The Requester complains that the NGPC failed to consider
the supposed fact that the "overall majority" of registrants
are not aware of the name collision problem and will
therefore be "confus[ed] about the availability of domain
names in general." (Request, § 7, Pg. 6.) However, it is
evident that the NGPC did consider information concerning
the importance of educating the public about the
Framework. The Resolution dedicates an entire provision
(section B.6) to "Informational Materials" and requires
ICANN to "produce informational materials as needed . . . .
[and] work to make this information available to parties
potentially affected by name collision."s2 Even though the
posted and provided a wide variety of informational
materials, including webinars geared towards registry
operators, handbooks and videos for IT professionals, and
a "Frequently Asked Questions" page regarding the
Framework.33 Moreover, ICANN has dedicated resources
towards ensuring questions about the Assessment or the
Framework will be answered promptly and accurately. In
other words, far from failing to consider the potential for
proactive and significant steps to ensure that affected
parties comprehend the Framework and the steps it
requires.3* No reconsideration is warranted on the grounds
that the NGPC did not consider information regarding
public outreach, as it is clear that the NGPC did consider
such information and acted on it by way of the
aforementioned educational resources.

D. The Requester Has Not Demonstrated It Has
Been Materially Affected By The Resolution.
The BGC concluded, and the NGPC agrees, that the

Requester has not demonstrated that it has been
materially and adversely affect by the Resolution.

Absent evidence that the Requester has been materially

and adversely affected by the Resolution, reconsideration
is not appropriate. (Bylaws, Art. IV, §§ 2.1-2.2.) Here, the
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Requester argues it is materially affected by the Resolution
for two reasons. (Request, § 6, Pgs. 4-5.) First, it contends
that the Framework does not provide clear guidance as to
how to prevent harms related to name collisions. (/d., Pg.
5.) Second, the Requester contends that it will suffer "lower
registration rates" due to the confusion the Framework will
purportedly cause, because the Requester predicts that
registrars will "not offer domain name registrations from the
Name Collision lists." (/d.) Neither of these concerns has
yet come to fruition, however, and both are merely
speculative at this point. 35 Again, only those persons who
file a request for reconsideration. (Bylaws, Art. IV, § 2.2)
(emphasis added). Because the only harm the Requester
identifies is, at this point, merely speculative and
hypothetical, the request for reconsideration is
premature.36

As such, the Requester has failed to demonstrate it has
been materially affected by the Resolution and, on that
independent basis, reconsideration of the adoption of the
Resolution is not warranted.

vl. Decision

The NGPC had the opportunity to consider all of the materials
submitted by or on behalf of the Requester or that otherwise relate
to Request 14-37. Following consideration of all relevant
information provided, the NGPC reviewed and has adopted the
BGC's Recommendation on Request 14-37
https://www.icann.org/en/system/files/files/recommendation-i-
registry-04sep14-en.pdf [PDF, 150 KB], which shall be deemed a
part of this Rationale and is attached to the Reference Materials to
the NGPC Submission on this matter.

Adopting the BGC's recommendation has no direct financial

security, stability and resiliency of the domain name system.

This decision is an Organizational Administrative Function that
does not require public comment.

issued a Communiqué [PDF., 449 KB] on 27 March 2014 ("Singapore
Communiqué").

the terms associated with the International Red Cross and Red Crescent
Movement, and advised that the protections should also include "the 189
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National Red Cross and Red Crescent Societies, in English and the
official languages of their respective states of origin," and the "full names
of the International Committee of the Red Cross and International
Federation of the Red Cross and Red Crescent Societies in the six (6)

Resolved (2014.10.12.NGO05), the President and CEO, or his designee
(s), is directed to provide temporary protections for the names of the
International Committee of the Red Cross and International Federation of
the Red Cross and Red Crescent Societies, and the 189 National Red

scope of protections for the RCRC names.

Rationale for Resolution 2014.10.12.NG05

The NGPC is taking action to provide temporary protections for Red
Cross/Red Crescent (RCRC) names identified in the GAC's advice in the
Singapore Communiqué, while being mindful of the outstanding

issues to the Board directly, either by way of comment or prior advice, or
by way of specifically recommending action or new policy development or

formulation and adoption of the polices. If the Board decides to take an
action that is not consistent with the GAC advice, it must inform the GAC
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terms associated with the International Red Cross and Red Crescent
Movement, and advised that the protections should also include "the 189
National Red Cross and Red Crescent Societies, in English and the
official languages of their respective states of origin," and the "full names
of the International Committee of the Red Cross and International
Federation of the Red Cross and Red Crescent Societies in the six (6)
United Nations Languages".

advice on the same topic. The Board committed to facilitate discussions
among the relevant parties to reconcile any remaining differences

and previously tasked the NGPC to help with this process. The NGPC
action today is to provide temporary protections for the RCRC names

the advice from the GAC and the GNSO policy recommendations on the
scope of protections for the RCRC names.

The NGPC's action will have a positive impact on the community as it will
allow for temporary protections for RCRC names, while allowing for
discussions to continue. As part of its deliberations, the NGPC reviewed
the following significant materials and documents:

https://www.icann.org/en/system/files/correspondence/gac-to-board
-27mar14-en.pdf [PDF, 449 KB]

INGO Identifiers in all gTLDs: http://gnso.icann.org/en/issues/igo-
ingo-final-10nov13-en.pdf [PDF, 645 KB]

There are no foreseen fiscal impacts associated with the adoption of this
resolution. Approval of the proposed resolution will not impact security,

comment or not requiring public comment. Subsequent actions related to
protections for RCRC names may be subject to public comment.
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e. Any Other Business

No resolution taken.

Published on 14 October 2014

1 Japanese translation of "online shopping"
2 See Report of Public Comments, available at
https://www.icann.org/en/system/files/files/report-comments-name-collision-10jun14-

en.pdf [PDF, 229 KB.

3 See Resolution, available at https://www.icann.org/resources/board-
material/resolutions-new-gtld-2014-07-30-en.

4 See https://lwww.icann.org/en/system/files/files/sac-057-en.pdf [PDF,1.13 MB].
5 See https://features.icann.org/ssac-advisory-internal-name-certificates.

6 See Addressing the Consequences of Name Collisions, available at
https://www.icann.org/news/announcement-3-2013-08-05-en.

available at https://www.icann.org/news/announcement-2013-12-03-en.

8 See https://www.icann.org/resources/board-material/resolutions-new-gtld-2013-10-07-
en#1.a.

9 See https://www.icann.org/resources/pages/name-collision-2013-12-06-en.

10 See Report of Public Comments, available at
https://www.icann.org/en/system/files/files/report-comments-name-collision-10jun14-
en.pdf [PDF, 229 KB].

11 See JAS Report, available at https://www.icann.org/en/system/files/files/name-
collision-mitigation-study-06jun14-en.pdf [PDF, 391 KB].

12 See https://lwww.icann.org/en/system/files/files/sac-066-en.pdf [PDF, 305 KB].

13 See Resolution, available at https://www.icann.org/resources/board-
material/resolutions-new-gtld-2014-07-30-en.

14 See Name Collision Occurrence Assessment, available at
http://newgtlds.icann.org/sites/default/files/agreements/name-collision-assessment-
04aug14-en.pdf [PDF, 91 KB].

15 See https://www.icann.org/resources/pages/name-collision-2013-12-06-en.
16 See Implementing Rights Protection Mechanisms in the Name Collision Mitigation
Framework, available at https://www.icann.org/public-comments/name-collision-rpm-

2014-08-25-en.

17 https://www.icann.org/en/system/files/files/recommendation-i-registry-04sep14-en.pdf
[PDF, 150 KB]

https://www.icann.org/resources/board-material/resolutions-new-gtld-2014-10-12-en 3/02/2015
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18 https://www.icann.org/en/system/files/files/clarification-i-registry-11sep14-en.pdf
[PDF, 59 KB]

19 Having a reconsideration process whereby the BGC reviews and, if it chooses,

Articles of Incorporation.

20 See Report of Public Comments, available at
https://www.icann.org/en/system/files/files/report-comments-name-collision-10jun14-
en.pdf [PDF, 229 KB].

21 The Requester states that it sent a letter to the NGPC "well in advance" of the NGPC
meeting, but that statement is wrong given the mere three days between the date of the
letter and the 30 July 2014 NGPC meeting. (See Request, § 8, Pg. 9.)

22 See Resolution, available at https://www.icann.org/en/system/files/files/name-
collision-framework-30jul14-en.pdf [PDF, 634 KB].

23 See Report of Public Comments, available at
https://www.icann.org/en/system/files/files/report-comments-name-collision-10jun14-
en.pdf [PDF, 229 KB].

24 See https://www.icann.org/resources/pages/how-2014-03-17-en

25 See Name Collision Presentation, London: ICANN 50, available at

https://london50.icann.org/en/schedule/mon-name-collision/presentation-name-collision
-23jun14-en.

26 See Resolution, available at https://www.icann.org/en/system/files/files/name-
collision-framework-30jul14-en.pdf [PDF, 634 KB].

27 See Report of Public Comments, at Pg. 11, available at
https://www.icann.org/en/system/files/files/report-comments-name-collision-10jun14-
en.pdf [PDF, 229 KB].

28 See Implementing Rights Protection Mechanisms in the Name Collision Mitigation
Framework, available at hitps://www.icann.org/public-comments/name-collision-rpm-
2014-08-25-en

29 See Resolution, available at https://www.icann.org/resources/board-
material/resolutions-new-gtld-2014-07-30-en.

30 Governmental Advisory Committee.

https://www.icann.org/news/announcement-2013-07-18-en; SAC057, available at
https://www.icann.org/en/system/files/files/sac-057-en.pdf [PDF, 1.13 KB].

32 See Resolution, available at https://www.icann.org/en/system/files/files/name-
collision-framework-30jul14-en.pdf [PDF, 634 KB].
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33 See Name Collision Resources & Information, available at
https://www.icann.org/resources/pages/name-collision-2013-12-06-en.
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previously not allowed to be activated. As such, the Framework may well lead to an
increase in registrations.

3 On 11 September 2014, after the BGC issued its Recommendation, the Requester
filed a Clarification to Reconsideration Request 14-37, purportedly providing additional
details regarding ways in which the Requester has been materially and adversely
affected by the Resolution. Despite its claims to the contrary, the Requester's continued
allegations of potential harm are still speculative and hypothetical.
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DETERMINATION OF THE BOARD GOVERNANCE COMMITTEE (BGC)

RECONSIDERATION REQUEST 14-1

21 JUNE 2014

The Requester Medistry LLC seeks reconsideration of the Expert Determination, and
ICANN’s acceptance of that Determination, in favor of the Independent Objector’s Community
Objection to the Requester’s application for .MED.

I Brief Summary.

The Requester applied for MED. The Independent Objector (“10”) filed a Community
Objection (“Objection”) to the Requester’s application and won. The Requester contends that
the IO and ICANN staff acted contrary to ICANN process that prohibits the IO from filing an
objection unless there was a least one public comment opposing the particular application made
in the public sphere. In support of its argument, the Requester presented letters from the
organizations that had made the public comments upon which the Objection was premised; those
letters clarify that the comments were intended to be advisory in nature and not in direct
opposition to Requester’s application. In addition, the Requester claims that the Expert Panel
applied the wrong standards in evaluating the Objection and that ICANN failed to ensure
consistent and fair expert determinations.

The BGC' concludes that, based on information submitted with this Request, there is
substantial and relevant evidence indicating that the Objection was inconsistent with [CANN
procedures, despite the diligence and best efforts of the IO and staff. Specifically, the Requester

has provided the BGC with uncontroverted information demonstrating that the public comments

! Board Governance Committee.



on which the Objection was based were not, in fact, in opposition to the Requester’s application.
Accordingly, the BGC concludes that ICANN not consider the Expert Determination at issue and
that the Requester’s Application for .MED is therefore permitted to proceed to the next stage of
process in the New gTLD Program.

I1. Facts.
A. Background Facts.

Medistry LLC (“Requester”), owned and operated by CC Web Solutions, a wholly owned
subsidiary of the Cleveland Clinic and Second Genistry LLC, applied for .MED (“Requester’s

Application”). (See https://gtldresult.icann.org/application-

result/applicationstatus/applicationdetails:downloadapplication/216?t:ac=216.) Three other

applicants also applied for .MED.
On 9 August 2012, the National Association of Boards of Pharmacy (“NABP”’) submitted
a public comment relating to the Requester’s Application.

(https://gtldcomment.icann.org/comments-feedback/applicationcomment/commentdetails/5006.)

On 26 September 2012, the American Hospital Association (“AHA”) submitted public
comments relating to the .MED applications submitted by other three applicants.

(https://gtldcomment.icann.org/comments-feedback/applicationcomment/commentdetails/10936;

https://gtldcomment.icann.org/comments-feedback/applicationcomment/commentdetails/10933;

and https://gtldcomment.icann.org/comments-

feedback/applicationcomment/commentdetails/10931.) AHA did not submit a public comment

regarding Requester’s Application.”

* The Requester’s Application received another comment, on 25 September 2012, by .JOBS Charter
Compliance Coalition. That comment was directed at the Requester’s ability to comply with ICANN



On 12 March 2013, the IO’ filed the Objection to Requester’s Application asserting that
there is “substantial opposition to the gTLD application from a significant portion of the
community to which the gTLD string may be explicitly or implicitly targeted.” (Applicant
Guidebook (“Guidebook™), § 3.2.1; New gTLD Dispute Resolution Procedure (“Procedure”),

Art. 2(e); http://www.independent-objector-newgtlds.org/home/the-independent-objector-s-

objections/med-cty-medistry/.)

On 30 December 2013, the Expert Panel (“Panel”) rendered an Expert Determination in
favor of the Objection. Based on the submissions and evidence, the Panel determined that the
IO had standing to object given his role, and that each of the requisite four elements to prevail on
an Objection had been satisfied. (Determination, Pg. 12, 9 16; Pg. 42,9 134.)

On 2 January 2014, the ICC* notified the Requester of the Panel’s decision.

On 10 January 2014, ICANN published the Expert Determination.

On 10 January 2014, the NABP addressed a letter to the Cleveland Clinic providing
“clarification that NABP’s [9 August 2012] comment [on the Requester’s .MED application]
was intended to be advisory in nature” and that the “NABP did not oppose [the Requester’s]
application to be the Registry Operator for the MED TLD.” (Attachment 10 to Request: “10

January 2014 Letter from NABP to the Cleveland Clinic.”)

(continued...)

policies given its relationship to Employ Media LLC, the registry operator for .JOBS, and does not appear
to be relevant to the issues raised in the Request or the I0’s Objection.

’ The Independent Objector, Professor Alain Pellet, was appointed by ICANN to serve for the entire New
gTLD Program and object to “highly objectionable” gTLD applications on Limited Public Interest and
Community Grounds. (Applicant Guidebook, § 3.2.5.)

* International Centre for Expertise of the International Chamber of Commerce.



On 14 January 2014, the AHA addressed a letter to the Cleveland Clinic, confirming that
AHA did not “express any comment in opposition (or resistance) to [Requester’s] application
for MED.” (Attachment 11: “14 January 2014 Letter from AHA to Cleveland Clinic.”)

On 17 January 2014, the Requester filed Request 14-1. The 10 January 2014 Letter from
NABP to the Cleveland Clinic and 14 January 2014 Letter from AHA to Cleveland Clinic were
provided to ICANN for the first time as attachments to Request 14-1.

On 22 March 2014, the BGC granted Request 14-1 for the limited purpose of further
evaluating whether the Objection and the Panel’s Expert Determination contravened an
established ICANN policy or procedure. Specifically, the BGC found that the Request raised
questions as to whether the threshold procedural requirement set forth in Section 3.2.5 of the
Guidebook, which requires that at least one comment in opposition to the application must have
been made in the public sphere before an IO Objection should be filed, was satisfied with respect
to Requester’s Application.

On 29 April 2014, the BGC approved a motion asking staff to confer with the 10 in an
effort to evaluate the basis for the IO’s decision to file the Objection against Requester’s
Application for MED.

On 30 May 2014, the IO responded to questions posed to him regarding his Objection.’

B. The Requester’s Claims.

The Requester seeks reconsideration on the following grounds:
First, the Requester claims that the 1O and the Panel ignored ICANN procedure that

prohibits the IO from filing an objection unless there was at least one public comment opposing

> The I0’s response to the BGC inquiry regarding the nature and basis for the I0’s decision to file the Objection
against the Requester’s application is consistent with the grounds stated in his Objection. Specifically, the 10O relied
upon the public comment made by NABP in the public sphere at the time.



the relevant application. (Request, Section 10, Pg. 9.) The Requester further claims that staff’s
inaction by allowing an invalid objection to proceed also violated this procedure.

Second, the Requester claims that staff violated ICANN procedure prohibiting the IO
from filing an objection unless there was at least one public comment opposing the relevant
application, by accepting the Expert Determination. (Request, Section 3, Pg. 3.)

Third, the Requester claims that the Panel did not impose the correct burden of proof for
evaluating the Objection. Specifically, the Requester contends that the Panel “did not require the
IO to provide any proof on the four relevant standards, but instead sustained the objection on
nothing more than the IO’s unsubstantiated assertions and speculations.” (Id. (emphasis in
original).)

Fourth, the Requester claims that the Panel failed to apply the four standards established
by ICANN in the Guidebook for evaluating community objections and instead “interposed his
own, entirely made up, standards.” The Requester focuses on and contends that the Panel
incorrectly applied the standards for evaluating substantial opposition and the likelihood of
material detriment. (Request, Section 10, Pgs. 9-10; see also Request, Section 8, Pg. 7 fn. 18.)

Fifth, the Requester claims that the Panel’s failure to follow the policies and procedures
established by ICANN demonstrates ICANN’s own failure to ensure consistent and fair expert
determinations. (Request, Section 10, Pg. 10.)

Sixth, the Requester claims that staff failed to ensure that the New gTLD Dispute

Resolution Procedure complied with ICANN policies. (Request, Section 3, Pg. 3.)°

% Section 3 of the Request identifies seven purported actions or inactions by ICANN, the 10, and/or the
Panel that the Requester seeks to have reconsidered. (Request, Section 3, Pgs. 2-3.) These
actions/inactions are incorporated in the grounds for reconsideration summarized above. (Request,
Section 10, Pgs. 8-24.)



The Requester claims that the above actions/inactions are contrary to ICANN procedures
that require fairness, non-discriminatory treatment, and neutral application of documented
policies, including, among others, the following:

* Section 3.2.5 of the Guidebook, which requires the IO to act “solely in the
best interests of the public who use the global Internet” and prohibits the 10
from filing an objection unless there was at least one public comment
opposing the relevant application;

* Section 2.4.4 of the Guidebook, which (according to the Requester) requires

the dispute resolution process to operate “in the interests of fairness and

equivalent treatment for all applicants”™’;

* Article 1, Section 2.8 of ICANN’s Bylaws, which requires that documented
policies be applied neutrally and objectively, with integrity and fairness;

e Article II, Section 3 of ICANN’s Bylaws, which state that ICANN shall not
apply its standards, policies, procedures and practices inequitably or by
singling out any particular party for disparate treatment unless justified by
substantial and reasonable cause; and

* Article 4 of ICANN’s Articles of Incorporation, which requires ICANN to
operate for the benefit of the Internet community as a whole, carrying out its

activities in conformity with relevant principles of international law and
applicable international conventions and local law.

(Request, Section 10, Pgs. 12-13, 15-16, 19, & 21-22.)

C. Relief Requested.

The Requester asks that ICANN overturn, or otherwise refuse to accept, the Expert
Determination, conclude that the Objection did not and cannot meet the required criteria and

therefore must be rejected, and allow the Requester’s Application for .MED to proceed.

7 1t should be noted that Section 2.4.4. of the Guidebook refers to the “Communication Channels” and
provides that contacting individual ICANN staff members, Board members, or individuals engaged by
ICANN to perform an evaluation role in order to lobby for a particular outcome or to obtain confidential
information about applications under review is not appropriate; thus, “[i]n the interests of fairness and
equivalent treatment for all applicants, such individual contacts will be referred to the appropriate
communication channels.”



Alternatively, the Requester asked that ICANN stay any action on the Requester’s Application,
and do one of the following:

* Refer the Objection back to the ICC for appointment of a new
expert panel for de novo review and determination; or

* Refer the Objection to an “accountability mechanism”
established by ICANN to deal with incorrect, inconsistent, or
otherwise improper determinations by DRSPs; or

* Refer the Objection to the NGPC for further evaluation
consistent with, among other things, the evidence, ICANN’s
policies and procedures (including the Guidebook and the
Requester’s Public Interest Commitments), and the NGPC’s
response to the GAC’s Beijing Communiqué.

(Request, Section 9, Pg. 8.)
II.  Issues.

In view of the claims set forth in Request 14-1, the issues for reconsideration are as
follows:

A. Whether ICANN procedure that prohibits the IO from filing an
objection unless there was at least one public comment in the
public sphere opposing the relevant application was followed?

B. Whether staff failed to follow ICANN procedure that prohibits the
IO from filing an objection unless there was at least one public
comment in the public sphere opposing the relevant application by
allowing the Objection to proceed and by accepting the Expert
Determination?

C. Whether the Panel applied the wrong standard in contravention of
established policy or process by:

1. Failing to apply the proper burden of proof;

2. Failing to apply the proper standard for evaluating
substantial opposition; and

3. Failing to apply the proper standard for evaluating the
likelihood of material detriment.

D. Whether ICANN’s purported failure to ensure consistent and fair
expert determinations supports reconsideration?



Given the BGC’s 22 March 2014 finding that further evaluation was required to
determine whether the Objection was consistent with the threshold requirements of Section 3.2.5
of the Guidebook, this BGC Determination addresses the issues identified in Paragraphs A and B
above, only.

IV.  The Relevant Standards for Evaluating Reconsideration Requests.

ICANN’s Bylaws provide for reconsideration of a Board or staff action or inaction in
accordance with specified criteria.® (Bylaws, Art. IV, § 2.) Dismissal of a request for
reconsideration of staff action or inaction is appropriate if the BGC concludes, or if the Board or
the NGPC’ agrees to the extent that the BGC deems that further consideration is necessary, that
the requesting party failed to satisfy the reconsideration criteria set forth in the Bylaws. ICANN
has previously determined that the reconsideration process can properly be invoked for
challenges to expert determinations rendered by panels formed by third party dispute resolution
service providers, such as the ICC, where it can be stated that the Panel failed to follow the
established policies or processes in reaching the expert determination, or that staff failed to
follow its policies or processes in accepting that determination.'’

In the context of the New gTLD Program, the reconsideration process does not call for

the BGC to perform a substantive review of expert determinations. Accordingly, the BGC is not

¥ Article IV, Section 2.2 of ICANN’s Bylaws states in relevant part that any entity may submit a request
for reconsideration or review of an ICANN action or inaction to the extent that it has been adversely
affected by:
(a) one or more staff actions or inactions that contradict established ICANN policy(ies); or
(b) one or more actions or inactions of the ICANN Board that have been taken or refused to be
taken without consideration of material information, except where the party submitting the request
could have submitted, but did not submit, the information for the Board’s consideration at the time
of action or refusal to act; or
(c) one or more actions or inactions of the ICANN Board that are taken as a result of the Board’s
reliance on false or inaccurate material information.
’ New gTLD Program Committee.
1" See http://www.icann.org/en/groups/board/governance/reconsideration/recommendation-booking-
0laugl3- en.doc, BGC Recommendation on Reconsideration Request 13-5.



to evaluate the Panel’s substantive conclusions. Rather, the BGC’s review is limited to whether
ICANN policies and procedures were followed with respect to the Objection, the Panel’s review
of the Objection and staff’s acceptance of the Expert Determination.

V. Analysis and Rationale.

A. The Requester Has Demonstrated That The Threshold Requirement Of
Section 3.2.5 Of The Guidebook Was Not Satisfied With Respect To The
Community Objection.

The Requester contends that the policies and procedures of Section 3.2.5 of the
Guidebook, which requires that the IO not object to an application unless there is at least one
comment in opposition to the application in the public sphere, was not satisfied because there
was no comment in opposition to the Requester’s Application existing in the public sphere when
the Objection was filed. (Request, Section 10, Pg. 10.) The Requester further contends that
ICANN staff failed to ensure that the procedures set forth in Section 3.2.5 were followed by
allowing the Objection to proceed and by accepting the Expert Determination. (Request, Section
3, Pg.3)

The Requester relies on the following statement from Section 3.2.5 of the Guidebook:

In light of the public interest goal noted above, the 10 shall not

object to an application unless at least one comment in opposition
to the application is made in the public sphere.

(Guidebook, Section 3.2.5.) To support its argument, the Requester proffers the 10 January 2014
Letter from NABP to the Cleveland Clinic and the 14 January 2014 Letter from AHA to
Cleveland Clinic explaining that the public comments submitted by these entities

regarding .MED, which were the comments that caused the 1O to file his Objection, were not
made in opposition to Requester’s Application. (See 10 January 2014 Letter from NABP to the
Cleveland Clinic; 14 January 2014 Letter from AHA to Cleveland Clinic; see also, IO’s

Objection, Pgs. 11-12; 99 25-28.)



Specifically, the 10 January 2014 Letter from NABP to the Cleveland Clinic states:

We wish to clarify that NABP’s comment was intended to be
advisory in nature, stressing that health-related gTLDs should
account for patient safety and implement protections against fraud
and abuse. In submitting this comment, NABP did not oppose
Medistry’s application to be the Registry Operator for the MED
gTLD, nor take any position as to whether Medistry’s .MED
application contained appropriate safeguards.

NABP acknowledges that the Public Interest Commitments filed
by Medistry in response to the Governmental Advisory
Committee’s Safeguard Advice may satisfactorily address the
issues raised in NABP’s Public Comment.

(10 January 2014 Letter from NABP to the Cleveland Clinic.)
The 14 January 2014 Letter from AHA to Cleveland Clinic states:
It has come to the attention of the American Hospital Association
[ ] that Public Comments AHA filed against HEXAP SAS,
DocCheck AG, and Charleston Road Registry on September 26,
2012 have been mistakenly used by a Panelist in Case NO.
EXP/403/ICANN/20 against an unintended party, Medistry
LLC....AHA purposefully did not file a similar Public Comment
related to Medistry LLC....Again, so there can be no ambiguity:
AHA did not then, and does not now, express any comment in
opposition (or resistance) to Medistry’s application for .MED.
(14 January 2014 Letter from AHA to Cleveland Clinic.)

Given NABP and AHA’s statements that their public comments were not in opposition to
Requester’s Application, it appears that the threshold requirement of Section 3.2.5 was not
satisfied in this particular instance. To the contrary, the 10 January 2014 Letter from NABP to
the Cleveland Clinic makes clear that NABP’s comments were advisory and were not directed at
the Requester’s Application, and that Requester’s commitments addressed any general concerns

raised by NABP. Likewise, the 14 January 2014 Letter from AHA to Cleveland Clinic stresses

that AHA purposefully did not oppose Requester’s Application for MED

10



These two letters from NABP and AHA, providing clarity regarding the context and
intent of their public comments, were not available when the 10 filed the Objection or when staff
accepted the Panel’s Determination.!" But the letters explain and provide clear insight into the
public comments made by NABP and AHA and are therefore relevant to the BGC’s analysis of
whether the threshold requirements of Section 3.2.5 of the Guidebook were satisfied. The letters
are also relevant to the BGC’s analysis of whether staff’s actions (or inactions) in accepting the
Determination were consistent with Section 3.2.5. Based on these letters, the BGC concludes
that the policies and procedures of Section 3.2.5 were not specifically followed with respect to
Requester’s Application.

The BGC’s determination is not a finding that the 10 or ICANN staff failed to properly
discharge their duties. Rather, the BGC’s determination is based on the Requester’s proffer of
substantial evidence relevant to the procedures of Section 3.2.5. The public comments from
NABP and AHA that were the basis for the Objection were vague and open to a number of
interpretations. Given that there is substantial and uncontroverted evidence from the authors of
those public comments, indicating what NABP and AHA intended, the BGC cannot ignore this
information in assessing the Request or reaching its determination.

VI. Decision.

As noted above, the BGC previously concluded that the Requester had stated proper
grounds for reconsideration and granted the Request for the limited purpose of investigation of

Requester’s claims. Upon conclusion of that investigation, the BGC further determines that the

"It is important to note, however, that in the Objection proceedings the Requester referenced
“subsequent conversations between [Requester] and the NABP [that] confirmed the NABP’s intent was
‘not to file an opposition specifically against [Requester].” (Determination, Pg. 26, 9 76.) But the Panel
determined that such “unsubstantiated and unproven” allegations were “of no avail. As far as it is known
to the Panel, NABP has not retracted its public comments.” (/d.)

11



Objection did not satisfy the procedures of Section 3.2.5 of the Guidebook. Accordingly, the
BGC has determined that the Requester’s Application for .MED is therefore permitted to proceed
to the next stage of process in the New gTLD Program.

In accordance with Article IV, Section 2.15 of the Bylaws, the BGC concludes that this
determination is final and that no further consideration by the Board (or the New gTLD Program
Committee) is warranted.

In terms of timing of the BGC’s Determination, we note that Section 2.16 of Article IV of
the Bylaws provides that the BGC shall make a final determination or recommendation with
respect to a Reconsideration Request within thirty days following receipt of the request, unless
impractical. (See Article IV, Section 2.16 of the Bylaws.) To satisfy the thirty-day deadline, the
BGC would have to have acted by 18 February 2014. But given the issues set forth in Request
14-1, the BGC’s 22 March 2014 acceptance of the Request, the BGC’s instruction to staff to
confer with the 10 regarding the Request, the IO’s responses to staff’s inquiries and
consideration thereof, additional time was needed to evaluate Request 14-1. As such, the first
practical opportunity for the BGC to reach a conclusion on this Request was on 21 June 2014; it
was impractical for the BGC to consider the Request sooner. Upon making that determination,

Staff notified the Requester of the BGC’s anticipated timing for the review of Request 14-1.

12
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RECOMMENDATION OF THE BOARD GOVERNANCE COMMITTEE (BGC)

RECONSIDERATION REQUEST 13-9

10 OCTOBER 2013

On 4 September 2013, Amazon EU S.a.r.l. (“Amazon’) submitted a reconsideration
request (“Request”). The Request asked the Board to reconsider the 21 August 2013 Expert
Determination from a dispute resolution Panel established by the International Centre for Dispute
Resolution (“ICDR”) sustaining Commercial Connect LLC’s (“Commercial Connect”) objection
to Amazon’s new gTLD application for the Japanese translation of “online shopping”
(“Amazon’s Applied-for String”) as being confusingly similar to Commercial Connect’s
application for .SHOP (“Commercial Connect’s Applied-for String”).

L Relevant Bylaws

Article IV, Section 2.2 of ICANN’s Bylaws states in relevant part that any entity may
submit a request for reconsideration or review of an ICANN action or inaction to the extent that
it has been adversely affected by:

(a) one or more staff actions or inactions that contradict established
ICANN policy(ies); or

(b) one or more actions or inactions of the ICANN Board that have been
taken or refused to be taken without consideration of material information,
except where the party submitting the request could have submitted, but
did not submit, the information for the Board's consideration at the time of
action or refusal to act; or

(c) one or more actions or inactions of the ICANN Board that are taken as
a result of the Board's reliance on false or inaccurate material information.

Dismissal of a request for reconsideration is appropriate if the Board Governance
Committee (“BGC”) recommends, and in this case the New gTLD Program Committee

(“NGPC”) agrees, that the requesting party does not have standing because the party failed to



satisfy the criteria set forth in the Bylaws. These standing requirements are intended to protect
the reconsideration process from abuse and to ensure that it is not used as a mechanism simply to
challenge an action with which someone disagrees. The reconsideration process is for situations
where the staff acted in contravention of established policies (when the Request is based on staff
action or inaction).

The Request was received on 4 September 2013, which makes it timely under the Bylaws.
Bylaws, Art. IV, § 2.5.

I1. Background
A. The New gTLD Objection Procedure

The New gTLD Program includes an objection procedure pursuant to which objections to
applications for new gTLDs are submitted to an independent dispute resolution service provider
(“DRSP”). The objection procedures are set out in Module 3 of the Applicant Guidebook
(“Guidebook™) (http://newgtlds.icann.org/en/applicants/agb/objection-procedures-04jun12-
en.pdf) and the New gTLD Dispute Resolution Procedure (the “Procedure”) attached thereto.

As detailed in the Request, Commercial Connect filed a string confusion objection with
the ICDR asserting that an “applied-for string is confusingly similar to an existing TLD or to
another applied-for gTLD string in the same round of applications.” (Guidebook, Section 3.3.2.1;
Procedure, Art. 2(¢).)"

To initiate a dispute resolution proceeding, an objection must comply with the procedures
set out in Articles 5-8 of the Procedure. This includes the requirement that objections be filed

with the appropriate DRSP with copies to the gTLD applicant against which the objection is

! Where a new gTLD applicant successfully asserts string confusion with another
applicant, the two strings are placed in a “contention set” to be resolved per the String
Contention Procedures in Module 4 of the Applicant Guidebook. (Guidebook, Section 3.2.2.1.)



being raised. (Procedure, Art. 7 (b).) Before an objection is registered for processing, the DRSP
conducts an administrative review to verify compliance with Articles 5-8 of the Procedure and
the applicable DRSP Rules, and informs the objector, the applicant and ICANN of the result of
its administrative review. (Procedure, Art. 9(a).)

A Panel of appropriately qualified expert(s) appointed by the designated DRSP will
consider an objection that has been registered for processing and for which a response has been
submitted. (Guidebook, Section 3.4.4.) Each Panel will determine whether the objector has
standing to object and will use appropriate general principles/standards to evaluate the merits of
each objection. The Panel must apply the standards that have been defined in Section 3.5 of the
Applicant Guidebook for each type of objection. (Guidebook, Section 3.5; Procedure, Art. 20.)

The Panel’s final determination will include a summary of the dispute and findings,
identify the prevailing party, and provide the reasoning upon which the expert determination is
based. (Guidebook, Section 3.4.6; Procedure, Art. 21.) The findings of the Panel will be
considered an expert determination and advice that ICANN will accept within the dispute
resolution process. (Guidebook, Section 3.4.6.)

B. Commercial Connect’s Objection to Amazon’s Applied-for String

Amazon is an applicant for the Japanese translation of “online shopping.” Commercial
Connect objected to Amazon’s Applied-for String, asserting that it was confusingly similar to
Commercial Connect’s Applied-for String (“Commercial Connect’s Objection’); Amazon filed a
response. The ICDR’s appointed Panelist (the “Panel”) rendered an “Expert Determination” on
21 August 2013. The Panel determined that Commercial Connect had standing to object as an
applicant for .SHOP, and rejected claims by Amazon that Commercial Connect did not properly
serve its objection on Amazon. (Expert Determination, Pg. 3.) Based on the evidence and the

parties’ submissions, the Panel sustained Commercial Connect’s Objection on the grounds that



Commercial Connect’s Applied-for String is confusingly similar to Amazon’s Applied-for String
(Expert Determination, Pgs. 4-5.)

Although Commercial Connect’s Objection was determined by a third-party DRSP,
ICANN has determined that the Reconsideration process can properly be invoked for challenges
of the third-party DRSP’s decisions where it can be stated that either the DRSP failed to follow
the established policies or processes in reaching the decision, or that ICANN staff failed to
follow its policies or processes in accepting that decision. See BGC Recommendation on
Reconsideration Request 13-5 at
http://www.icann.org/en/groups/board/governance/reconsideration/recommendation-booking-
0laugl3- en.doc.

III.  Analysis of Amazon’s Request for Reconsideration

Amazon seeks reconsideration of the Panel’s decision sustaining Commercial Connect’s
Objection. More specifically, Amazon requests that ICANN disregard the Panel’s Expert
Determination, and either instruct a new Panel to review Commercial Connect’s string confusion
objection with the standards set forth in the Applicant Guidebook or make the necessary
accommodations to allow for a “non-discriminatory application of ICANN standards, policies
and procedures.” (Request, Section 9.)

A. The ICDR and the Panel’s Acceptance of Commercial Connect’s Objection
Does Not Demonstrate A Process Violation

In its Request, Amazon contends that the ICDR and the Panel failed to follow the
established process for registering and/or accepting Commercial Connect’s Objection.
Specifically, Amazon claims that Commercial Connect failed to provide Amazon with a copy of
the objection as required by Article 7(b) of the Procedure, and that this failure is a deficiency that

cannot be rectified under the Procedure. (Request, Pgs. 8-10; Annex 4 to Request (19 April 2013



Letter from Amazon to the ICDR).) Pursuant to Article 9(d) of the Procedure, which provides
for dismissal of objections that do not comply with Articles 5-8 of the Procedure and where
deficiencies have not been cured in the specified timeframe, Amazon contends that the ICDR
should have dismissed Commercial Connect’s Objection and closed the proceedings. (Request,
Pg. 10; Annex 4 to Request (19 April 2013 Letter from Amazon to the ICDR); Annex 5 to
Request (24 April 2013 Letter from Amazon to the ICDR).)

The Procedure makes clear that the ICDR was required to perform an administrative
review of Commercial Connect’s Objection, and to inform the objector, applicant, and ICANN
of the results of its administrative review. (Procedure, Art. 9(a).) The available record shows
that the ICDR complied with its obligations in this regard.

Amazon claims it received an email from the ICDR acknowledging receipt of
Commercial Connect’s Objection on 18 March 2013 — though, according to Amazon, that email
did not specifically identify the string that was the subject of Commercial Connect’s Objection.
(Request, Pg. 9.) Soon thereafter, on 4 April 2013, Amazon states that it also received an email
from the ICDR requesting that Commercial Connect provide “proof or statement” that copies of
the objection were sent to Amazon. (Request, Pg. 9.)

Contrary to Amazon’s assertions, failure to provide an applicant with a copy of the
objection as required by Article 7(b) is a deficiency that can be cured under the Procedure.
Article 9(c) provides that if the DRSP finds that the objection does not comply with Articles 5-8
of the Procedure, the DRSP “shall have the discretion to request that any administrative
deficiencies in the Objection be corrected within 5 days.” (Procedure, Art. 9(c).) Accordingly,

the ICDR’s 4 April 2013 email, requesting Commercial Connect to cure the stated deficiency,



was consistent with the process established in the Procedure for the administrative review of
objections.

According to the Request, subsequent to the ICDR’s 4 April 2013 correspondence to
Commercial Connect requesting it to provide proof of service of the objection on Amazon,
Amazon claims it received the following documents from Commercial Connect:

(1) A copy of Commercial Connect’s application for .SHOP;

(i1) A “online filing demand for arbitration/mediation form” that refers to
Amazon’s Applied-for String;

(ii1) A “dispute resolution objection” with blank unfilled spaces where the
string applicant and relevant string would otherwise appear;

(iv) a copy of Commercial Connect’s 11 October 2000 applications
for MALL, .SHOP, and .SVC; and

(v) A copy of a 5 April 2013 correspondence to the ICDR in which
Commercial Connect certifies that copies of the complaint and
attachments were sent via email to all respondents and to [CANN.

(Request, Pgs. 9-10.) From the above, although particular entries may have been left blank, it
appears that Amazon did in fact receive a copy of the objection. Based on the 5 April 2013
correspondence from Commercial Connect certifying that copies were provided to Amazon,
ICDR concluded that Commercial Connect corrected the deficiency within one day of being
notified, well within the five-day period allowed under the Procedure.

Inits 11 April 2013 correspondence to the parties, the ICDR indicates that Commercial
Connect’s Objection would be registered for processing. The ICDR states that it conducted a
further administrative review and noted that Commercial Connect’s Objection, “after rectifying
deficiencies previously set forth, now complies with Articles 5-8” of the Procedure. (Request,
Pg. 8; Annex 3 to the Request (11 April 2013 Letter from the ICDR).) The ICDR thereafter sent

a letter on 17 April 2013 providing Amazon with notification of its thirty-day period to file a



response to Commercial Connect’s Objection. (See Annex 5 to Request (24 April 2013 Letter
from Amazon to the ICDR.) Based on the above, Amazon lacks support for the claim that it did
not receive notification that an objection had been filed against it and that Amazon was required
to respond in order to avoid default.

Moreover, notwithstanding Amazon’s own acknowledgment that it received a copy of the
“dispute resolution objection” (albeit with certain entries left blank), the ICDR invited Amazon
to raise the alleged procedural defects in Amazon’s response to Commercial Connect’s Objection.
(Annex 6 to Request (3 May 2013 Email from ICDR to Amazon).) The Panel, having received
and considered Amazon’s claims of procedural deficiencies, rejected Amazon’s claims
indicating there was no actual prejudice to Amazon. The Panel noted:

[I]t appears that Applicant received actual notice of the Objection, and has
been accorded a full and fair opportunity to be heard on its application.

Applicant also has not shown that it was prejudiced by any alleged defects
in the filing of the Objection. (Expert Determination, Pg. 3.)

In view of the above, the ICDR’s acceptance of Commercial Connect’s Objection for
decision does not demonstrate a policy or process violation, and Amazon has not demonstrated
otherwise.

B. Amazon’s Claim That The Panel Applied The Wrong Standard Is
Unsupported And Is Not A Basis For Reconsideration.

A separate ground of Amazon’s Request is its contention that the Panel applied the wrong
standard in evaluating Commercial Connect’s Objection. Specifically, Amazon claims that the
Panel applied a standard that considered “the use of essentially the same word in two different
languages [as] sufficient to cause string confusion among the average, reasonable Internet user,”
and claims that such a standard would eliminate the need to evaluate translations of words on a
case-by-case basis. (Response, Pg. 13.) Amazon further asserts that even if translations of

essentially the same word were sufficient to cause string confusion, an English translation of



Amazon’s Applied-for String is not the same as Commercial Connect’s Applied-for String, and
they have different meanings. (Request, Pg. 13.) Amazon relies on another ICDR Panel’s
determination, finding that Top Level Domain Holdings Limited’s (“TLDH”) application for the
Chinese translation of “shop” (“TLDH’s Applied-for String) is not confusingly similar to
Commercial Connect’s application for .SHOP,” as evidence that the Panel applied the wrong
standard. (Request, Pg. 14; Annex 2 to Request.) Amazon concludes that “in the impossible
event” that ICANN accepts the Panel’s determination, the acceptance would “create inequitable
and disparate treatment without justified cause” in violation of Article II, Section 3, of ICANN’s
Bylaws. (Request, Pg. 7)

In the context of the New gTLD Program, the Reconsideration process does not call for
the BGC to perform a substantive review of DRSP Panel decisions; Reconsideration is for the
consideration of process- or policy-related complaints. The Reconsideration process will not be
used in this instance to evaluate the Panel’s substantive conclusion that Commercial Connect’s
Applied-for String and Amazon’s Applied-for String are confusingly similar. Rather, any review
will be limited to whether the Panel violated any established policy or process, which Amazon
claims was done by the Panel not applying the correct standard in reaching its determination.

The Panel referenced and correctly stated the applicable standard more than

once in its evaluation of Commercial Connect’s objection.” (Expert Determination,

> Commercial Connect, LLC v. Top Level Domain Holdings Ltd., Case No. 50 504 T
00258 13, available at
http://images.go.adr.org/Web/AmericanArbitrationAssociation/%7B772b1de3-e337-4643-b310-
f87daal72a2e%7D 50 504 T 00258 13 determination.pdf (hereinafter “TLDH Expert
Determination”.)

? In what appears to be a typographical error, at one point, the Panel incorrectly cites to
Section 3.4.1 of the Applicant Guidebook instead of Section 3.5.1, but the Panel nonetheless
correctly quotes from the applicable standard.



Pgs. 2,4.) The relevant standard for evaluating a string confusion objection is set out
in Section 3.5.1 of the Applicant Guidebook:

A DRSP Panel hearing a string confusion objection will consider whether
the applied-for gTLD string is likely to result in string confusion. String
confusion exists where a string so nearly resembles another that it likely to
deceive or cause confusion. For a likelihood of confusion to exist, it must
be probable, not merely possible that confusion will arise in the mind of
the average, reasonable Internet user. Mere association, in the sense that
the string brings another string to mind, is insufficient to find a likelihood
of confusion.

The Applicant Guidebook also makes clear that a string confusion objection is not limited to
visual similarity, but rather, may be based on any type of similarity, including aural similarity or
similarity in meaning. (Guidebook, Section 2.2.1.1.3.)

Based on the parties’ contentions, it appears that the Panel concentrated on the meanings
of the two strings. The Panel determined that there were three distinct, but related issues that
needed to be examined in assessing Commercial Connect’s Objection:

(1) Whether the root of the word in a string should be accorded protection

from usage of variations of the root word, including participles (e.g.,
several variations for the root word “shop” in the English language)?

(i1) Whether the addition of the word “online” before the word “shopping”
makes the two strings distinct as to avoid string confusion?

(ii1)) Whether the use of Japanese characters and languages for the same
word avoids the possibility of confusion?

(Expert Determination, Pg. 4.)
In evaluating these three issues, the Panel found that the concurrent use of “shopping”,
the participle of the root word “shop,” in a string will result in probable confusion by the average,

reasonable Internet user, because the two strings have virtually the same sound, meaning, look



and feel.* (Expert Determination, Pgs. 4-5.) The Panel likewise found that the addition of the
word “online” before “shopping” does not add sufficient uniqueness to the string because the
meaning of the strings arises from the use of the root word “shop” and not the modifier “online.”
(Expert Determination, Pg. 5.) The Panel was also not persuaded that simply using a foreign
language or foreign characters avoided the possibility of confusion. The Panel determined that
many Internet users speak more than one language, including English, and that the use of
essentially the same word in two different languages is sufficient to cause string confusion
among the average, reasonable Internet user. (Expert Determination, Pg. 5.)

The Panel’s focus on the meanings of the strings is consistent with the standard for
evaluating string confusion objections. A likelihood of confusion can be established with any
type of similarity, including similarity of meaning. (Guidebook, Section 2.2.1.1.3.) To
challenge this proposition, Amazon relies on the analysis of the public comment to version 2 of
the Applicant Guidebook. (Request, Pg. 11.) Amazon asserts that the public comment makes
clear that the standard for establishing string confusion is a “high standard, not intended to
hobble competition.” (Request, Pg. 11.) In response to these public comments, which included
the suggestion that string confusion objections not be allowed for cases of similar meaning,
ICANN specifically addressed and clarified the proper scope of objections:

The new gTLD implementation follows the GNSO recommendation that implies

that string confusion should be tested in all ways: visual, meaning and aural
confusion. After all, if harm to consumers would result due to the introduction of

* Amazon claims that the word “shopping” is not used and does not appear in either of
the strings at issue, and therefore, the Panel improperly compared Amazon’s Applied-for String
with the “shopping” string. (Request, Pg. 14-15.) Amazon’s argument lacks credibility in that
Amazon’s proposed string is the Japanese translation for “online shopping”; thus, “shopping” is
contained within the challenged string. Further, the Panel is permitted under the Procedure to
“refer to and base is findings upon the statements and documents submitted and any rules or
principles that it determines to be applicable.” (Procedure, Art. 20(b).)
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two TLDs into the root zone because they sounded but did not look alike, then
both TLDs should not be delegated.

(New gTLD Draft Applicant Guidebook-Version 2: Analysis of Public Comment, Pg. 149

available at https://archive.icann.org/.../agv2-analysis-public-comments-3 1may(09-en.pdf.) Any

claim by Amazon that the Panel must limit itself to a standard of aural or visual similarity is not
supported by available documentation, and does not support a finding that the Panel violated any
established policy or procedure.

Moreover, the Panel did not automatically conclude that there was a likelihood of
confusion between Commercial Connect’s Applied-for String and Amazon’s Applied-for String
as Amazon contends. To the contrary, it appears that the Panel conducted a detailed and
comprehensive analysis of the issues before reaching its determination.

Amazon further relies on another ICDR Panel’s determination, finding that TLDH’s
Applied-for String is not confusingly similar to Commercial Connect’s Applied-for String, as
evidence that the Panel applied the wrong standard.” (Request, Pg. 14.) The fact that these two
ICDR Panels evaluated potentially similar objections yet came to different conclusions does not
mean that one Panel applied the wrong standard. On a procedural level, each expert Panel
generally rests its determination on the materials presented to it by the parties to that particular
objection, and the objector bears the burden of proof. Two Panels confronting nearly identical

issues could rightfully reach different determinations, based on the strength of the materials

> On 5 September 2013, Commercial Connect separately sought reconsideration of
ICANN staff’s acceptance of the TLDH Expert Determination. (Request 13-10, available at
http://www.icann.org/en/groups/board/governance/reconsideration/request-commercial-connect-.)
Request 13-10 is based primarily on a claim that the Panel dismissing Commercial Connect’s
objection to TLDH’s Applied-for String and the Panel sustaining Commercial Connect’s
objection to Amazon’s Applied-for String inconsistently applied the standard for evaluating
string confusion objections. For the same reasons as stated herein, Commercial Connect’s
claims are unsupported and do not support Reconsideration.

11



presented. While Commercial Connect was the objector in both proceedings cited by Amazon,
the objections were rebutted by different applicants. Thus, the Panels reached different
determinations at least in part because the materials submitted by each applicant (Amazon and
TLDH) in defense of its proposed string were different.

For instance, in dismissing Commercial Connect’s objection to TLDH’s Applied-for
String, the Panel determined that Commercial Connect failed to meet its burden of proof that the
two strings (Commercial Connect’s Applied-for String and TLDH’s Applied-for String) would
cause probable confusion in the mind of the average, reasonable Internet user. (TLDH Expert
Determination, Pg. 7.) The Panel, on the other hand, in sustaining Commercial Connect’s
objection, found that Amazon’s arguments:

[d]o not appear to be consistent with the applicable standard of review, the
apparent purpose or goal of implementing gTLDs, or the purpose or goal in
allowing a string confusion objection.
(Amazon Expert Determination, Pg. 5.) Overall, the Panel found that Amazon’s arguments were
“not persuasive.” (Expert Determination, Pg. 5.)

Moreover, according to the TLDH Expert Determination, TLDH asserted that
Commercial Connect’s Applied-for String and TLDH’s Applied-for String are aimed at distinct
markets. TLDH claimed that Commercial Connect’s Applied-for String will be marketed to “the
global ecosystem of e-commerce” with a “strict verification process where Commercial Connect
researches the identity of that applicant and [the] business.” (TLDH Expert Determination, Pg.
5.) In contrast, TLDH’s Applied-for String is directed to “Chinese-language vendors” and
requires no such pre-verification. TLDH noted that these markets may overlap to some extent,
but one is “global and restricted,” while the other is “language-specific and open.” (TLDH

Expert Determination, Pg. 5.)
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The Panel, dismissing Commercial Connect’s objection to TLDH’s Applied-for String,
found that the similarity in meaning between the two strings is apparent only to individuals who
read and understand both Chinese and English. Relying on the intended markets for the strings,
the Panel determined:

While there is some potential for overlap between these two markets, they

are largely distinct. Therefore, there is little likelihood that a bilingual

user would be deceived or confused.
(TLDH Expert Determination, Pg. 7.) The Panel therefore dismissed Commercial Connect’s
objection not because it concluded that translations of essentially the same word are insufficient
to cause string confusion — as Amazon suggests — but because TLDH presented convincing
evidence that there was little likelihood of confusion between Commercial Connect’s Applied-
for String and TLDH’s Applied-for String.

Further, the standard guiding the Panels involves some degree of subjectivity. While
Amazon may disagree with the Panel’s finding, Reconsideration is not available as a mechanism
to re-try the substantive determination of the Panel. Amazon’s claims that the Panel applied the

wrong standard are unsupported and therefore, do not support Reconsideration.

IV. Recommendation and Conclusion

Based on the foregoing, the BGC concludes that Amazon has not stated proper grounds
for reconsideration, and we therefore recommend that Amazon’s Request be denied without
further consideration.

As there is no indication that either the ICDR or the Panel violated any policy or process
in accepting and sustaining Commercial Connect’s Objection, this Request should not proceed.
If Amazon thinks that it has somehow been treated unfairly in the process, and the Board
(through the NGPC) adopts this Recommendation, Amazon is free to ask the Ombudsman to

review this matter.
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Though there are no grounds for reconsideration presented in this matter, following
additional discussion of the matter the BGC recommended that staff provide a report to the
NGPC, for delivery in 30 days, setting out options for dealing with the situation raised within
this Request, namely the differing outcomes of the String Confusion Objection Dispute
Resolution process in similar disputes involving Amazon’s Applied-for String and TLDH’s
Applied-for String. In addition, the BGC suggested that the strings not proceed to contracting

prior to staff’s report being produced and considered by the NGPC.
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L Introduction

The Final Review Panel (“FRP”) issues this Report pursuant to the International Centre
for Dispute Resolution’s (“ICDR™) Procedures for Final Review of Perceived
Inconsistent or Unreasonable String Confusion Objection Expert Determinations (“Final
Review Procedures.”) The Final Review Procedures implement the 2014 decision of the
Internet Corporation for Names and Numbers (“ICANN”) to create a new final review
mechanism in relation to its New gTLD Program.

At issue before the FRP is a String Confusion Objection (“SCO”) lodged by VeriSign,
Inc. (“Objector™), against the application of United TLD Holdco Ltd. (“Applicant” to
register .CAM as a new gTLD. For the reasons stated below, the FRP has determined to
reverse the Original Expert Panel’s Determination (“OEPD”), which upheld the SCO.
The FRP concurrently is issuing a New Final Determination on the SCO.

1L Background

A. Parties

1. Objector, a Delaware Corporation, is the existing operator of the
“ COM?” generic Top Level Domain or gTLD.! The .COM gILD
was established in 1985 and was one of six original gTLDs. Today,
it has over 100 million registered names and is the largest and best
known of all gTLDs. Objector operates the .COM gTLD as an
“open registry,” i.e., one that is globally available to all registrants.”
It is uncontested that Objector has operated the .COM registry with
an excellent record of security and stability for more than 20 years.

2. Applicant United TLD Holdco, Ltd. (“Applicant™) is incorporated in
the Cayman Islands. It has applied to register .CAM as a ¢TLD
pursuant to ICANN’s New gTLD Program. Applicant has stated its
intention to operate .CAM as an open registry.

B. ICANN’s New gTLD Program

1. In 2011, after several years of policy development work, [CANN’s
board took action to create a New gTLD Program which would
provide an application and evaluation process for the purpose of
stgnificantly increasing the number of registered gTLD’s available to

! Generic Top Level Domains (“gTLDs”) are the string of letters following the rightmost
dot in domain names.

? Restricted gTLDs (versus open gTLD’s) are those that require registrants to meet
certain defined criteria to register a domain name within their registry.




the public. The Preamble to ICANN’s New gTLD Applicant
Guidebook (“AGB”), first issued in 2011, noted that:

“New gTLDs have been in the forefront of ICANN’s agenda
since its creation. The new gTLD program will open up the top
level of the Internet’s namespace to foster diversity, encourage
competition, and enhance the utility of the [Domain Name
System].”

2. ICANN’s Board delegated authority to its New ¢TLD Program
Committee (“NGPC”) to manage “any and all issues that may arise
relating to the New gTLD Program,” including the administration of
applications to register New gTLDs. The AGB is a detailed
handbook, which sets out policies and procedures to guide applicants
seeking to register new gTLDs.

C. String Similarity

1. ICANN Initial Evaluation

Applying procedures set out in Module 2, Section 2 of the AGB,
ICANN conducts an Initial Evaluation of all applied-for gTLD’s for
several potential issues. Included in the Initial Evaluation is a
review to test “whether the applied-for gT1.D string is so similar to
other strings that it would create a probability of user confusion.”
This “String Similarity Review” “involves cross-checking between
each applied-for string and the lists of existing gTLD strings and
Reserved Names to determine whether two strings are so similar to
one another that they create a probability of user confusion.” The
String Similarity Review is informed in part by application of
ICANN’s “SWORD” algorithm, which scores applied-for strings
against other existing and applied-for TLDs and reserved names.
SWORD scores increase with the algorithm’s prediction of
increasing likelthood of visual confusion between two strings.

2. Standard For String Confusion
The standard of review for String Confusion is set forth in 4GB
3.5.1

“String confusion exists where a string so nearly resembles another
that it 1s likely to deceive or cause confusion. For a likelihood of
confusion to exist, it must be probable, not merely possible that
confusion will arise in the mind of the average, reasonable Internet
user. Mere association, in the sense that the string brings another
string to mind, is insufficient to find a likelihood of confusion.”



3. The String Confusion Objection (“SCO”) Process

a. An application that passes the String Similarity Review is still
subject to a string confusion objection by an existing gTLD
operator or by another gTLD applicant. While the standard to
determine string confusion ICANN applies during its Initial
Evaluation of new gTLD strings is limited to visual similarity,
a string confusion objection lodged by an existing TLD
operator or by another gTLD applicant may argue any type of
similarity, including visual, aural or similarity of meaning. See
AGB, Module 2, Section 2.

b. The Objector bears the burden of proof in cach case. 4GB 3.5.
ICANN has elaborated the burden of proof with guidance
stating that there is “a presumption generally in favor of
granting new gTLDs to applicants who can satisfy the
requirements for obtaining a gTLD....” See Comment
Summary and Analysis to AGB v3 at 67 (Feb. 15, 2010),
https://www.icann.org/en/topics/new-gtlds/summary-analysis-
agv3-15febl0-en.pdf

¢. The AGB provides for all objections to be referred to a “Panel
of Experts,” which issues an Expert Determination resolving
the objection. The ICDR administers the SCO resolution
process pursuant to its Supplementary Procedures for ICANN's
New ¢TLD Program, effective 8 May 2012. In the case of
SCOs, the “Panel of Experts” is comprised of one Expert.
AGB, Attachment to Module 3. New gTLD Dispute Resolution
Procedure.

D. Applications for .CAM as a New gTLD

1. The Applications

ICANN received three applications to register .CAM as a gTLD.
Applicant applied to register .CAM as an open gILD. AC
Webconnecting Holding B.V. applied to register .CAM as a restricted
registry, limited to camera-related uses. Dot Agency Limited applied to
register .CAM to the “niche” market of camera users.” The Expert
Determinations on the AC Webconnecting and Dot Agency gTLD
applications are referred to herein and in the Final Review Procedures as
the “Related SCO Expert Panel Determinations” or “RSCO EPDs.”

* The FRP has not had access to the pleadings and evidence filed in the RSCOs and is
relying solely on the RSCO EPDs in characterizing the two applications at issue there as
providing for a restricted registry or niche marketing.



2. Objections to the Applications for .CAM
The Objector filed objections to all three applications for the .CAM
string.* Each Applicant filed a response.” Based on the FRP’s review of
the Related SCO Expert Determinations, it appears that Objector relied
on substantially the same arguments and the same expert evidence in all
three objections.

3. The Original Expert Panel Determination
On August 12, 2013, the OEP issued its Expert Determination sustaining
the objection. The OEP’s reasoning is described in further detail below.

4. The Related SCO Expert Determinations

On August 13, 2013, the Sole Expert Panelist in the RSCO cases on
.CAM issued separate Expert Determinations, in both cases dismissing
VeriSign’s objection. The Sole Expert Panelist’s reasoning in the two
RSCOs is described below to the extent relevant to this decision.

E. FCANN’s Determination to Create a New Review Mechanism

1. In October 2013, ICANN’s Board Governance Committee (“BGC™)
issued a ruling on a reconsideration request in a string confusion
objection, unrelated to the SCO at issue here, that also involved two
different Expert Panels which had reached different conclusions on
“potentially similar objections.” The BGC recommended that
ICANN’s staff provide a report to the NGPC setting out options for
dealing with the situation of differing outcomes in similar SCO
disputes. Recommendation of the Board Governance Committee on
Reconsideration  Request  13-9 (10 October 2013) at
htips: //www. icann. org/enssystem/files/files/recommendation-
amazon-1Goct] 3-en pdf

2. In October 2014, the NGPC, having considered the staff report
prepared in response to the BGC’s recommendation and public
comments on a potential review mechanism, took action “to address
certain perceived inconsistent or otherwise unreasonable SCO
Expert Determinations”™ which it identified “as not in the best
interest of the New gTLD Program and the Internet community.”
The NGPC directed ICANN’s President and CEO to take all steps
necessary for the ICDR to provide supplemental rules and create a

* See, e g, VeriSign, Inc. v. United TLD Holdco Ltd., String Confusion Objection to
.CAM String, dated 13 March 2013 (*Objection”).
> See, e.g., Response of United TLD Holdco, Ltd,, dated 24 May 2013 (“Response™).



Review Panel (“the Final Review Panel™) to determine “whether the
original Expert Panel could have reasonably come to the decision
reached on the underlying SCO through an appropriate application
of the standard of review as set forth in the Applicant Guidebook
and the ICDR Supplementary Procedures for ICANN’s New gTLD
Program”™hitps://www. icann.org/resources/boardmaterial/resolutio
ns-new-gild-2014-10-12-en#2.h _(“the NGPC Resolution™).

3. The NGPC limited application of the new Final Review Panel
procedure to only the .CAR/.CARS and .CAM/.COM disputes.®
Significantly, the NGPC did not designate for review each of the
Expert Panel Determinations relating to the gTLDs disputes at
issue. Rather, in each case, the NGPC specifically identified one of
the SCO Expert Determinations in each set as “perceived
inconsistent or otherwise unreasonable” and “as not in the best
interest of the New gTLD Program and the Internet community.”
Only the SCO Expert Determinations so-identified were submitted
to the new Final Review Panel procedure.

4. Tt follows that in ICANN’s organization of the new Final Review
Panel procedure, the NGPC identified the FExpert Panel
Determination at issue here “as not in the best interest of the New
gTLD Program and the Internet Community.” Thus, the NGPC
implicitly endorsed the determinations in the RSCO .CAM cases,
both of which were made by a single Expert Panelist different from
the OEP.

¥. The Final Review Procedures

1. The NGPC provided the ICDR with detailed standards for the
organization and operation of the new Final Review Panel
procedure. The NGPC standards were incorporated in the ICDR’s
Final Review Procedures.

2. The Standard of Review provided in Article 10 of the Final Review
Procedures is the same as that set out in the NGPC Resolution:

“Whether the original Expert Panel could have reasonably
come to the decision reached on the underlying SCO through
an appropriate application of the standard of review as set
forth in the Applicant Guidebook and the ICDR
Supplementary Procedures for ICANN’s New gTLD
Program.”

® The NGPC determined not to extend the Final Review Panel mechanism to any other
applications in the initial gTLD round, but stated that it might consider establishing such
a mechanism to apply more broadly in future rounds.
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3. Article 11 (c) of the Final Review Procedures provides that the
possibie outcomes of the FRP’s Final Determination are:

a. Adopt the underlying SCO Expert Determination as the Final
Determination; or

b. Reverse the underlying SCO Expert Determination and draft a
new Final Determination that shall replace and supersede the
underlying SCO Expert Determination.

4. Article 9 of the Final Review Procedures defines the matter to be
included in the Record for Final Review,

5. Article 6 of the Final Review Procedures provides that the Final
Review Panel shall include at least one panel member, and, if
possible, other members who have familiarity with ICANN or the
Domain Name System.

1. The Record for Final Review

A. The ICDR initially had posted to the Record for Final Review the pleadings and

supporting evidence submitted in the RSCO Expert Determinations (“the Related
SCO Records™), but withdrew them upon receipt of an objection from the
Applicant who contended that Article 9 (a) of the Final Review Procedures
required that only the RSCO EPDs and not the Related SCO Records be included
in the Record for Final Review.

. On July 4, 2015, the FRP issued an Order pursuant to Article 9 (d) of the Final

Review Procedures that the Related SCO Records should be included in the
Record. Exclusion of the Related SCO Records foreclosed the FRP from any
review based on differences in the record before the three Expert Panels that
considered the .CAM/.COM objection. The FRP also believed it would be
helpful to have access to the pleadings and the expert reports submitted in the
RSCOs. The FRP interpreted Article 9 (a) of the Final Review Procedures as
precluding the parties from submitting briefs or other new evidence to the FRP,
but not as limiting the FRP’s access to materials already in the record of the
Related SCO objections.

Subsequent to the July 4 Order, the ICDR advised the FRP of ICANN’s position
that the Related SCO Records were not to be included in the Record and
requested that the July 4 Order be modified to finalize the Record without the
Related SCO Records.




D. After due deliberation, the FRP determined to defer to ICANN’s interpretation of
the Final Review Procedures. © Accordingly, on July 23, 2015, the FRP issued a
Revised Order Finalizing the Record which modified the July 4 Order finalizing
the Record to contain only the following materials:

e The OEPD
e The pleadings and supporting evidence that were before
the OEP

e The two RSCO EPDs, without supporting evidence

IV. The Original Expert Panel’s Determination

A. The OEP’s Determination
The OEP held that:

“The gTLD|s| “CAM” and “COM” are confusingly similar and the use of
“CAM” will likely result in string confusion. Objector has met its burden
to prove that “CAM” so nearly resembles “COM?” that it is probable that
confusion will arise in the mind of the average, reasonable Internet user.”

The OEP based this conclusion on the following:

1. Contemporary Internct Usage

Objector contended that the “relevant class of users here consists of
casual Internet users, likely to exercise a low degree of care when
exposed to or interacting with TLDs, increasing the likelihood of
confusion.” Objection at 7. Applicant countered that “today the
average Internet user is sophisticated enough to make determinations
about the origin of a website based on its content, rather than its
domain name.” Response at 8.

The OEP found that Applicant had an “overly optimistic picture of
the general audience of Internet users and their willingness to pay
attention to technicalities of sorting out roots of top level domain
names” and that Applicant also was “overly optimistic about their
focused attention to online tasks.”

2. Expert Linguistic Evidence
a. Objector provided the Affidavit of Gail Stygall (“Stygall”) to
bolster its argument that .CAM is likely to be confused with
.COM. Stygall is a Professor at the University of Washington
in Seattle and an English language linguist. Stygall presented a

“ The FRP nonetheless urges that, to the extent ICANN determines to establish a similar
final review mechanism in subsequent rounds of the New gTLD Program, it consider
including the full record of related SCOs in the record before future Final Review Panels.



diagram of the mouth to show that the vowel sounds in “CAM”
and “COM?” are both formed in the lower third of the mouth.
Stygall went on to discuss selected dictionary meanings of
“CAM?” and “COM,,” noting “they both can have something to
do with computers.” Stygall then concluded that the linguistic
similarities between “CAM” and “COM” suggest that “Internet
users who encounter domain names with .CAM are likely to be
confused.”

Applicant supplied the OEP with the Rebuttal Affidavit of
Sandra Ferrari Disner, PhD (“Disner”), an Assistant Professor
of Linguistics at the University of Southern California in Los
Angeles. In her lengthy rebuttal, Disner gave a detailed
analysis of (a) the lack of confusion between the vowels of
“CAM"” and “COM?” in published psycholinguistic studies; (b)
the distinctly different acoustic characteristics of these vowels;
(c) the distinctly different articulatory characteristics of thesc
vowels; (d) dialectic characteristics that heighten the
distinction between these words; (e) the somewhat different
initial consonants of “CAM” and “COM”; (f) the greater
psycholinguistic prominence of sounds at the beginning of a
word than sounds at the end; (g) the regularizing effect of
spelling rules on the pronunciation of “CAM” and “COM”
syllables, even in foreign borrowings; (h) the meaningfulness
of “CAM?”; and (i) the semantic differentiation of “CAM” and
“COM.”

The OEP concluded that the Disner Affidavit did not overcome
the Stygall contention that the “o” and “a” sounds are made in
the same part of the mouth. The OEP also found that
Applicant had not shown that most people take “CAM” as
short for camera. The OEP also criticized one of the Disner
references because it pertained primarily to American English.

3. Expert Survey Evidence

a.

Objector submitted a survey designed, supervised, and
implemented by Hal L. Poret of ORC International in New
York (Report on Survey to Measure Whether the gTLD .CAM
is Confusingly Similar to the ¢TLD COM, March 2013,
Objection, Annex 3 (the “Porer Survey”). The Poret Survey
involved 400 American Internet consumers and an additional
400 consumers in two “control” groups of 200 consumers each.
The survey purports to find “a net confusion level of 39% that
must be attributed to the similarity of the TLDs .CAM
and.COM.” (Poret Survey at 1.) Objector also submitted and
relied upon the Pores Survey in each of the RSCOs,




b. Applicant submitted a critique of the Porer Survey (Review of a
Survey Conducted by Mr. Hal Poret Concerning the Possible
Confusion between Proposed “.CAM” Top Level Domain
Name with “.COM” TLD, Response, Annex 4 (the “Ostberg
Critigue™), and an alternative survey (Survey to Delermine
Likelihood of Confusion (if any) between the “.COM™ and
“.CAM"” Top Level Domain Names, (the “Ostherg Survey”), by
Henry D. Ostberg of The Admar Group, Inc. in Alpine, New
Jersey, Response, Annex 5.

c. The OEP found the Poret Survey result convincing and appears
to have relied on it heavily in reaching its conclusion sustaining
the objection. (OEPD at 6.) The OEP found that the Ostberg
survey was “not persuasive.” The OEP stated:

“Applicant relies on the Ostberg Report to rebut the Poret
survey, but the Ostberg Report is deficient on several
fronts.”

“Ostberg’s rebuttal may only slightly lower the weight
accorded an otherwise good piece of evidence that shows
probability of confusion.”

“Dr. Ostberg’s survey of 440 average Internet users that led
to the conclusion that there is no likelihood of confusion,
seems to compare ‘apples with oranges’ and is less
convincing than the Poret survey. It is not a strong rebuttal
[to Poret].”

OEPD at 6.

4. Length of the Strings

Objector argued that there was an important “similarity of
appearance” between the two strings because each included only
three letters, and each begins with “c¢” and ends with “m.” Objection
at 8. Applicant responded that the short length of the strings weighs
against a finding of visual similarity, because small differences may
frequently lead in short words to a different overall impression.
Response at 3.

The OEP relied on the short length of the strings and reached its own
conclusion as to their visual similarity:

“While one out of 3 letters is indeed only 33 1/3% of the
word, Applicant did not adequately discuss how visually
close the letters in question, “o” and “a” are. These letters




do not look entirely different such as e.g., “y” and “F”, or
“x” and “T”.  While this is true in general, it is especially
so to a fast reader. No matter what standards and purpose
the ICANN SWORD algorithm includes, it has
comparative value. ...Since pairs such as “God” and “dog”
(85%) reach similarity scores of 84% and higher, how
much more similar would “cxm” and “cxm”™ be (x being
replaced with a vowel)!” OEPD ar 5.

5. Marketing Channels

a. Citing trademark law, Objector contended that convergent
marketing channels increase the likelihood of confusion and it
follows that registration of the .CAM string as an “open,
accessible namespace” will “significantly increase the
likelihood of confusion.” Objection at 7. Applicant responded
that the marketing channels for .CAM and .COM were
“irrelevant” because the fact that both parties will appear on the
Internet will shed little, if any, light on whether confusion is
likely. Applicant also argued that although it intends to operate
CAM as an open glLD, it will likely appeal to groups
interested in “a live feed from a web camera.”

b. The OFEP found that .COM and .CAM would use the same
marketing channels, comprised of the entire Internct, since
Objector operates the .COM gTLD as an open registry and
Applicant proposes to operate .CAM on the same basis. The
OEP noted that courts evaluating claims of trademark
infringement “find that goods marketed in similar channels of
trade are more likely to be confused.” The OEP found
confusion more likely here because both parties would use “the
same channels appealing to a broad audience” and “this would
lead to extensive overlap.” OPED at 7.

B. The Related SCO Expert Panel Determinations
The principal conclusions in the Related SCO Expert Determinations were:
1. The very reputation of the .COM name limits the potential for confusion.

2. While there are “considerable” visual and aural similarities between
COM and .CAM, it does not follow that confusion would result.
Objector’s survey evidence does not form a sufficient foundation for a
conclusion that the average, reasonable Internet user would be confused
by the string .CAM or be inclined to think that there is some association
with the .COM string.

10




o

3. The evidence of Objector’s linguistics expert was not persuasive that the
similarity of sound of the two terms would lead to confusion amongst
CONSUMeErs.

4. The RSCO Expert Panel also found that the survey evidence submitted
in opposition to the Poret Survey was more persuasive;

“I prefer the survey conducted by Dr. Wright which is more
pertinent to the question at hand and belies the danger raised in the
report of Mr. Poret in the context of a global Internet. The Wright
survey was broader both in terms of respondents and in terms of
countries surveyed.” RSCO EPD (AC Webconnecting) at 8.

“The Poret Survey tendered by VeriSign is limited in its reach. It

does not form a sufficient foundation for a conclusion that the
average Internet user would be confused by the string .CAM or be
inclined to think that there is some association with the .COM
string.” ... “I accept much of the critique of the Poret Survey as
detailed in the rebuttal report of Michael Barone.” RSCO EPD
(dot Agency) at 7-8.

V. Analysis
A. Issue To Be Determined

As provided in the NGPC Resolution and the Final Review Procedures, the
sole issue before the Final Review Panel is;

“Whether the original Expert Panel could have reasonably come to
the decision reached on the underlying SCO through an
appropriate application of the standard of review as set forth in the
Applicant Guidebook and the ICDR Supplementary Procedures for
ICANN’s New gTLD program.”

B. Scope of Review
The FRP has before it the same record that was available to the OEP. As
such, the FRP is in a position to review the OEP’s analysis and determination
on a plenary basis and to reach an independent conclusion as to whether the
applied-for gTLD string is “likely to result in string confusion.”

11




C. Summary
1,

. Discussion

The FRP’s Principal Findings

The FRP finds that the OEP erred primarily in its conclusions
regarding the knowledge and experience of the average, rcasonable
Internet user. The FRP also had a different assessment of the expert
evidence offered by the parties. We disagree as well with the OEP’s
conclusion that confusion is likely to arise from any combination of
“c” and “m” with a vowel in between. The FRP’s disagreement
with these cornerstones of the OEP’s analysis substantially informs
the FRP’s conclusion that the OEP could not reasonably have come
to the decision reached on the underlying SCO through an
appropriate application of the standard of review.

The FRP’s Finding in Regard to Marketing Channels

The FRP agrees in part with the OEP’s analysis regarding
overlapping marketing channels. The FRP finds that Applicant’s
intention to operate the .CAM TLD as an open registry weighs in
favor of the objection. The FRP takes note that the RSCOs both
involved a limited registry or niche-marketed registry related to
cameras. The FRP finds that there is a greater chance for confusion if
the ultimate delegation of the new string .CAM is not restricted to
camera-related uses, and is allowed to be operated as an open gTLD,
as in the .COM gTLD. We find this factor important, but not
sufficient, standing alone, to uphold the OEP’s determination.

i. Contemporary Internet Usage

a. The FRP disagrees with the OEP’s view regarding the
knowledge and experience level of the average, reasonable
Internet user.® The FRP believes that more than four decades
after the inception of the Internet, in an era where many
Internet users are “digital natives,” the average, reasonable
Internet user is well-aware of the importance of precision in
Internet searches and, in particular, that a difference of one
letter in a domain name likely will lead to a destination other
than the one intended or an error.

® While acknowledging Applicant and Objector’s agreement that confusion is to be
measured In reference to the average, reasonable Internet wser, the OEP nonetheless
appears to have given some weight to potential confusion of registrants of domain
names. OEPD at 7. Moreover, the OEP appears to have erred by reversing the burden of
proof, noting that Applicant “had failed to disprove” potential registrant confusion. The
IFRP finds that registrant confusion is unlikely and, in any event, the possibility of
registrant confusion is not relevant to the stated standard, which refers to the average,
reasonable Internet user.
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b. The average, reasonable Internet user is likely to have
experienced the impact of small errors by arriving at a
landing page other than the one intended, or through
ubiquitous search engine prompts such as “showing results
for....” or “did you mean....” The OEP’s conclusion that
“Google and other search engines would have to develop a
gigantic algorithm to correct psychologically or otherwise
induced confusion among its users” is at odds with the actual
existence of such prompts and their effectiveness. Applicant
submitted evidence that 92% of adult Internet users employ
search engines to find information on the Internet.

c. Based on the average, reasonable Internet user’s experience
and the importance of search engines, in the FRP’s view,
confusion, if any, between .COM and .CAM is highly likely
to be fleeting. While a fleeting association may create some
“possibility of confusion” or evoke an “association in the
sense that the string brings another string to mind,” both such
reactions are insufficient under the ICANN SCO standard to
support a {finding that confusion is probable.

2. Linguistic Evidence

a. The FRP found Applicant’s evidence rebutting Stygall
convincing, much as the RSCO EP found in the two RSCOs.
Specifically, the FRP notes Disner’s use of a well-known
experiment by Peterson and Barney to demonstrate that the
vowel sounds in “CAM” and “.COM” are confused only
02% of the time. Disper states that even her phone persona
Siri recognizes the difference in sound. Disner refers to
diagrams showing different tongue positions in the
pronunciation of “CAM” and “.COM.”

b. Disner also effectively rebuts the notion held by Stygall and
Walsh (another Objector Affiant) that “CAM” and “COM”
are mere sequences of letters, devoid of meaning. Disner
offers various meanings of “cam,” concluding that an Internet
user is far more likely to associate “CAM” with a camera
than a computer, dispelling Stygall’s semantic comparison.
Disner specifically references the Corpus of Contemporary
American English (*COCA”), in which “CAM” appears
3150 times. She notes that, of those 3150 mentions, 46% of
them are related to photography/cameras, with 31% referring
to proper names.

¢. The FRP finds Professor Disner’s evidence on the issue of
whether .CAM is associated with a particular meaning to be
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convincing. Moreover, the OEP appears to have improperly
shifted the burden of proof to the Applicant in respect to the
meaning of .CAM, finding that Applicant “never showed”
that .CAM might be taken to designate camera-related uses.
The FRP finds that the letters “CAM” already are associated
substantially with camera-related uses, as terms such as
nanny-cam, mini-cam and camcorder have entered the
Iexicon. These associations have the potential to dispel any
confusion between .COM and .CAM in the mind of the
average, reasonable Internet user. Moreover, the association
of the .CAM gTLD string with camera-related usages is
likely to grow over time, as the average, reasonable Internet
user becomes aware of the New gTLD program in general
and potentially encounters camera-related sites that use the

CAM ¢TLD.

d. The OEP also criticizes one of the Disner references because
it pertains primarily to the American English, and at the same
time ignores that fact that the Stygall Affidavit is devoid of
any mention of different dialects, or of non-English Intemet
users.

3. Survey Evidence

a. In his criticism of the Poref Survey, Ostberg focused on the
undue length of the second level domain names used for the
critical portion of the survey, noting that they “involved three
full words™ and that the use of such lengthy second level
domain names might overshadow and might distract the
focus from the TLDs that came after them.” (Ostberg
Critique at 8,11, emphasis in original.)

b. The FRP’s own review of the Porer Survey’s methodology
finds it unfairly skewed to produce results supportive of
Objector’s position. The FRP agrees with Ostberg that the
survey’s choice of unnaturaily long second level domain
names to pair with the gTLDs being tested for confusion is a
significant flaw in the survey design. Specifically, the Poret
Survey showed the subjects, at different times, the following
domain names:

www.snapshotphotovideo.com
www.snapshotphotovideo.cam
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and after the second viewing asked them to state whether the
domain name then shown was the same as, or different from,
one of the domain names they had secen earlier. The use of
such a long second level domain name (the portion to the left
of the dot), combining three separate words, appears highly
likely to distort the results in favor of confusion. First, the
undue length of the second level domain name, longer than
Internet users typically encounter, attracts more than normal
attention and focus on the material to the left of the gTLD.
Second, the need to parse the three words to determine the
similarity of the second level domain name requires more
focus on that material. Taken together, these factors appear
to have given the survey subject an unnaturally short time to
evaluate the similarity of the gTLDs. This likely tended to
foster mistakes, guessing and wrong answers and support a
misleading survey result of confusion.

The FRP also finds problematic the Poretr Survey’s initial
choice of sample domain names to introduce the subject
matter of the survey. At the start of the online survey, the
subjects were provided with the following introduction to
domain names:

“A domain name is the address of a specific website. The
following are examples of five different domain names:
WWW.movies.com
WWW.autoInsurance.com
www.autoinsurance.net
www.socialsecurity.gov
www literature.org”

All of the sample gTLDs chosen have been in use for many
years and are quite familiar to all Internet users. This gives
the subjects no inkling that new and unfamiliar gTLDs may
be encountered later in the survey and increases the chances
that the subjects will overlook them when they appear, or
assume they are the gTLDs with which they are most
familiar. An unbiased survey concerning new gTLDs should
have introduced the concept of new gTLDs early on by using
some unfamiliar gTLDs in the initial examples and
mentioning that new gTLDs are on the way and Intemnet
users will have to get used to encountering them. This would
have much better simulated the way users will be
encountering the new gTLDs in actual experience. As more
and more new gTLDs are rolled out there will undoubtedly
be significant publicity and “buzz” about their presence so
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that typical Internet users will be cognizant that they may be
encountered.

The distortion flowing from the unnaturally long and
unnaturally constructed test second level domain names, and
the introductory use of familiar gTLDs to the exclusion of
new ones, should not have been lost on an experienced
survey designer such as Mr. Poret. He has “personally
designed, supervised, and implemented over 450 consumer
Surveys concerning consumer perception, opinion, and
behavior.” (Poret Survey at 2.)

The FRP also agrees with Ostberg’s criticism of the Poret
Survey’s failure to explicitly instruct the subjects “not to
guess when answering and to feel free to give a “don’t know”
response where appropriate.” (Ostberg Critique at 8.)
Although the Poret Survey included a “don’t know™ choice
for subjects, no cffort was made to assure them that “don’t
know” was an acceptable choice they should feel free to use
and that they should not guess. As Ostberg points out, ciling
the Reference Manual on Scientific Evidence, prepared by the
Federal Judicial Center as a guide to judges evaluating the
validity of a survey, it is not sufficient merely to give a
“don’t know” choice. “Many respondents require assurance
that a ‘don’t know’ response answer is acceptable, where
appropriate, before they are willing to give such an answer.”
(Ostherg Critique at 12.) Poret, in fact, has elsewhere stated,
“It is weli-settled that trademark survey instructions and
questions should . .. instruct respondents not to guess and
that they are free to answer ‘don’t know’ if they have no
opinion. Surveys that do not comply with th[is] criterifon]
have been viewed with less reliability by the courts and
TTAB. H. Poret, PLI Course Handbook, dAdvanced Seminar
on Trademark Law 2009, Hot Topics in Trademark Surveys,
at 8-9, available online at hitp://www.pli.edu/emlkto/all star/
Trademark Survevs21.DOC. To correct for this issue, the
Ostberg Survey explicitly advised subjects, “We don’t want
you to guess when giving an answer. If you ‘don’t know’ or
‘don’t recall,” please indicate this as your answer.” This
correction adds to the reliability of the Ostherg Survey in the
FRP’s view.
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. Ostberg also criticizes the Poret Survey for relying only on
visual observation of the domain names being surveyed. He
notes that, “Respondents could react hastily, doing so without
the thought or the effort involved when someone accesses a
website on the internet.” (Ostberg Critigue at 13.) To
simulate the experience an actual Internet user would have,
and reflect what occurs in the marketplace, the Ostherg
Survey asked the subjects to type the .CAM domain name
into the computer before responding to the question
concerning whether this domain name was included in the
group of domain names shown to the subject previously. In
the Panel’s view, requiring this typing step does betier
simulate actual market conditions than the Poret Survey’s
reliance on visual observation alone. It lends further
credence to the Ostherg Survey over the Poret Survey results.

2. Because the underlying submissions from Dr. Wright and
Prof. Barone in the RSCOs were not part of the record in this
proceeding and not available to the FRP, the FRP cannot
fully evaluate their criticism of the Porer Survey. It has to
suffice to say that the RSCO EP found in both its
determinations that the rebuttal experts persuasively
countered the Poret Survey.

h. The FRP finds the OEP’s determination to credit the Poret
Survey result and reject the Ostherg Survey result to be
outside the range of reasonable views of the survey evidence
that an expert could reach. The FRP can discern no basis for
the OEP’s comment that the Ostberg survey compares
“apples with oranges.” The FRP concludes that the Ostberg
Survey is better designed to test for possible confusion
between .COM and .CAM than the Porer Swrvey and its
conclusion that confusion is unlikely is entitled to
significantly more weight than Poret’s conclusion that
confusion is probable.

4. Length of the String and Impact of Second Level Domain
Names

a. The FRP does not concur with the OFEP’s conclusion that any

three letter string beginning with “c” and ending with “m”,

with a vowel in between, is likely to be confusing. OFEPD at

5. The OFEP observes that the ICANN SWORD algorithm

score of visual similarity on the pair “God” and “dog” is
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85%,” and finds that any combination of “¢” and “m” with a
vowel in between must be “much more similar.” This
ignores that the actual SWORD algorithm score ICANN
obtained in its initial evaluation of the proposed .CAM gTLD
was 63%. Applicant in the dot Agency RSCO contended that
ICANN already has registered more than 790 gTLD’s with
higher SWORD scores than .CAM. RSCO EPD (dot
Agency) at 6. On that basis, it would appear that strings with
relatively high levels of visual similarity, as measured by the
SWORD algorithm, can coexist on the Internet without
causing unacceptable levels of confusion.

b. The FRP also finds persuasive the European Union Trade
Mark Office guidance that the shorter a name, the more
eastly the public is able to perceive all its single elements and
that small differences in short words may frequently lead to a
different overall impression. Response at Annex I, p. 35.
The FRP finds that the short length of a gTLD string, coupled
with the average, reasonable Internet user’s general
awareness of the importance of precision in web searches, are
substantial factors in dispelling possible confusion between
COM and .CAM.

c. The OEP notes evidence that Internet users focus primarily
on the second level domain name. but concludes, “this will
increase, not decrease the potential for confusion.” OEPD at
7. The FRP disagrees. The FRP finds that the average,
reasonable Internet user almost always will see the gTLD in
combination with a second level domain name. The second
level domain name, by adding further identifying
information, should act to mitigate, not increase, string
confusion. To the extent that the second level domain name
increases confusion by being confusingly similar to anocther
second level domain name, injured parties will have recourse
to ICANN’s accessible, streamlined UDRP process.

5. Marketing Channels
The FRP notes that the RSCOs both would be restricted gTLDs
limited to camera-related uses, or niche-marketed to such users.
The FRP finds that Applicant’s plan to operate .CAM as an open
gTLD, while stating an expectation that .CAM will appeal to a
niche audience, is more likely to cause confusion than operation of
.CAM as a restricted gTLD would be. Operation of .CAM as an
open gTLD also may present opportunities for unscrupulous
operators to-attempt registration of second level domain names that
are similar or identical to existing .COM domains. The FRP finds
that the Applicant’s application for .CAM as an open registry,
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rather than a restricted (or niche-marketed) registry, weighs in
favor of the Objector. Ultimately, however, the FRP finds that this
factor, standing alone, is insufficient to support a finding that
confusion is probable.

6. Fame of COMTLD

a. Objector argued that .COM is analogous to a “famous”
trademark and that by analogy to trademark [aw,
“newcomers” should be required to “stay far afield.” Wualsh
Aff’t at 6-7. Applicant disagreed, contending that even if
trademark law principles could provide helpful guidance,
Objector is not entitled to trademark protection of .COM
because it is a generic top level domain, not protected by
trademark law. Response at 9. The OEP held that trademark
law is “analogous only; it is not controlling.” The FRP finds
the “famous mark”™ doctrine inapplicable in the SCO context
where. the standard is probability of confusion and not the
protection of any vested property right in a gTLD.

b. The FRP agrees with the RSCO Expert Panelist that the
“fame” of the string weighs against the objection. The .COM
gTLD is truly a unique identifier. It is used more broadly,
and is better known, than any other gTLD. The ubiquity and
prominence of the .COM TLD is likely to operate to reduce

the likelihood that the average, reasonable Internet user
would confuse .COM and .CAM.

7. The NGPC’s Finding In Regard to the Best Interests of the

E. Conclusion

1.

New gTLD Program and the Internet Community

The FRP considered the NGPC’s finding that the OEP
Determination was “not in the best interest of the New gTLD
Program and the Internet Community” and “outside normal
standards of what is perceived to be reasonable and just.”
However, the FRP was charged with making, and has made, an
independent determination in this matter. The NGPC’s views
are noted, but were not given weight in reaching the FRP’s
Determination.

After carefully weighing the evidence in the record and
considering the OEP’s analysis, the FRP finds that the OEP could
not have “reasonably come to the decision reached on the
underlying SCO through an appropriate application of the standard
of review as set forth in the Applicant Guidebook and the ICDR
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Supplementary Procedures for ICANNs New gTLD Program.”
The FRP's determination to reverse the underlying SCO
determination does not require that the FRP disagree with each and
cvery finding in the OEP’s analysis,

2. This Report of the Final Review Panel shall constitute the report
called for in Article 11 of the Final Review Procedures.

»]

3. Based on the foregoing, the FRP reverses the OEP’s Determination
and is issuing concurrently a new Final Determination overruling
the objection.

Dated: August 26, 2015

Sandra J. Franklin L. Donald Prutzman
Date: August 26, 2015 Date: August 26, 2015
Lg Confle o Nd

Mark C. Morril
Chair of the Final Review Panel
Date: August 26, 2015
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Final Review Panel:
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L. Donald Prutzman, Esq.
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FOR THE REASONS SET FORTH IN THE FINAL REVIEW PANEL’S REPORT ISSUED
CONCURRENTLY HEREWITH. THE FINAL REVIEW PANEL HEREBY DECLARES:

1. It is not probable that the average. reasonable Internet user would confuse the applied-for
new g TLD .CAM with the existing ¢TLD .COM.

2. The underlying String Contusion Objection Expert Panel Determination is reversed and
henceforth shall be superseded and replaced by this New Final Determination.
3. The fees and expenses of this Final Review Process shall be borne by ICANN. as provided in

Attachment 2 to the JCDR Procedures for Final Review of Perceived Inconsisteni or
Unreasonuble String Confusion Objection Fxpert Determinations, effective 13 March 2013,

4. This New Final Determination may be exccuted in any number of counterparts, each of

whiich shall be deemed an original, and all of which together shall constitute the New Final
Determination in this Final Review Process.

Dated: August 26, 2015

Sandra J. Franklin L. Donald Prutzman
Date: August 26, 2015 Date: August 26, 2015

)

i

% ﬁ?w- ;.afim»w S e .
Mark C. Morril

Chair of the Final Review Panel
Date: August 26, 2013
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International Centre for Dispute Resolution New

gTLD String Confusion Panel

RE: 0115 0003 3821
Commercial Connect LLC, OBJECTOR
Vs

Amazon EU S.ar.l.,, APPLICANT String:

<@
REPORT OF FINAL REVIEW PANEL
TO: International Centre for Dispute Resolution, Attn: Mr. Thomas Simotas, Supervisor
FROM: Judith Meyer, Esq., Robert O'Brien, Esq. and Stephen S. Strick, Esq. (the "Final
Review Panel")
DATE: August 2015
Re: Report of the Final Review Panel Rendered in Accordance with Procedures for Final

Review of Perceived Inconsistent or Unreasonable Siring Confusion
Expert Determinations (“The Procedures”™) relating to the Expert Determination
Issued on August 21, 2013 and Captioned Above (the "Expert Determination")

WE, the duly appointed undersigned members of the Final Review Panel hereby

submit this Report of Final Determination of the Expert Determination.'

! Under paragraphs 3 and 7 of the Procedures, the Final Review Panel was given the authority and tasked to evaluate and
render a Final Determination on the Expert Determination pursuant to the NGPC Resolutions as defined in the paragraph
1 of the Procedures.




FINAL DETERMINATION:

The Expert Determination is REVERSED, replaced and superseded by

the attached new Final Determination issued by this Final Review Panel.

BASIS AND RATIONALE

OF THE FINAL DETERMINATION

The question before this Final Review Panel is whether the Expert Panel? could have

reasonably come to the decision reached by it in connection with the underlying String Confusion
Objection captioned above, through an appropriate application of the standard of review as set forth
in the Applicant Guidebook and the ICDR Supplementary Procedures for [CANN’s New gTLD

Program.3

After fully reviewing the record in this proceeding,* we find that the Expert Panel
could not have reasonably come to the decision it reached. In arriving at our conclusion, we
find that the Objector in the underlying String Confusion Objection failed to meet its burden
of proving that "ififx’ (the Japanese symbols for". online shopping" sonearly
resembles ".shop” as to cause probable confusion in the mind of the average, reasonable
Internet user. The two strings indisputably have no visual or aural similarity. The two strings

are in different languages, written in different scripts that look very different, and have

2 The new gTLD program includes a dispute resolution procedure, pursuant to which disputes between a person or entity
who applies fora new gTLD and a person or entity who objects to that gTLD are resolved in accordance with this New
gTLD Dispute Resolution Procedure.” (See, Model 3 of the ICAAN gTLD Applicant Guidebook containing
Objection Procedures and the New gTLD Dispute Resolution Procedure.

3 The applicable standard for review to be applied by the Expert in the underlying Expert Determination is
whether the applied-for gTLD string is likely to result in string confusion. Under the terms of the New gTLD
Dispute Resolution Procedure String confusionexists where a string so nearly resembles another that it is likely to
deceive or cause confusion. For a likelihood of confusion to exist, it must be probable, not merely possible that
confusion will arise in the mind of the average, reasonable Internet user. Mere association, in the sense that the
string brings another string to mind, is insufficientto find a likelihood of confusion.

% Pursuant to paragraph 9(d) of the Procedures, the Final Review Panel reviewed the record in this proceeding and
finalized it in our email to the ICDR on July 14, 2015. In that email, we confirmed that the record in this proceeding
consists of the Objections, Response and Determination in the Commercial Connect, LLC vs Amazon EU S.a.r.l. matter
as well as a consideration the Expert Determination in the Commercial Connect, LLC vs Top Level Domain Holdings
Limited matter.




different phonetic spellings and pronunciations.

Although the two strings, .shop and <.;&#>, have similar meanings or connotations, we
conclude that such similarity is not so great that their co-existence on the Internet would be likely or

probable to cause the average Internet uscr to be deceived or confused.

The Final Review Panel

Robert O'Brien

Stephen S. Strick, Chair
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different phonetic spellings and pronunciations.

Although the two strings, .shop and <.#&M>, have similar meanings or connotations, we
conclude that such similarity is not so great that their co-existence on the Internet would be likely or

probable to cause the average Internet user to be deceived or confused.

The Final Review Panel

Judith Meyer, Esq.

VI CoN——

Robert O'Brien

Stephen S. Strick, Chair




different phonetic spellings and pronunciations.

Although the two strings, .shop and <.ififi>, have similar meanings or connotations, we
conclude that such similarity is not so great that their co-existence on the Internet would be likely or

probable to cause the average Internet user to be deceived or confused.

The Final Review Panel

Judith Meyer, Esq.
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International Centre for Dispute Resolution

New gTLD String Confusion Final Review Panel

RE: 0115 0003 3821
Commercial Connect LLC, OBJECTOR
Vs

Amazon EU S.ar.l., APPLICANT String: <.#@fi>

IE NATT

The Parties:

The Objector is Commercial Connect LLC, 1418 South 3rd Street, Louisville, Kentucky
40208 USA and is represented by Jeffrey S. Smith.

The Applicant is Amazon EU S. r.l, 5 Rue Plaetis L-2338 Luxembourg, and is
represented by Flip Petillion, Crowell & Moring, rue Joseph Stevens 7, Brussels 1000 Belgium.

The New gTLD String Objected To:

The new gTLD string applied for and objected to is: <.J@ER> based on alleged confusion
with Objector’s string ".shop."

Prevailing Party:

On August 21, 2013, the Expert Panel issued its Expert Determination with respect to the
String Confusion Objection captioned above. Finding that the Objector had prevailed, the Expert
Panel sustained the Objection and concluded that the Objector was the prevailing party.

However, the undersigned Final Review Panel, having been duly appointed,’ and having
reviewed the record and reported its findings to the ICDR in accordance with Procedures for Final
Review of Perceived Inconsistent or Unreasonable String Confusion Expert Determination, has
concluded that the Expert Panel could not have reasonably come to the decision reached by it in
connection with the underlying String Confusion Objection captioned above, through an
appropriate application of the standard of review as set forth in the Applicant Guidebook and the

: See, June 24, 2015 letter from ICDR's Thomas Simotas to parties confirming the panel's appointment.
1




connection with the underlying String Confusion Objection captioned above, through an
appropriate application of the standard of review as set forth in the Applicant Guidebook and the
ICDR Supplementary Procedures for ICANN’s New gTLD Program.?

Consequently, the Expert Determination is reversed, replaced and superseded by the within
Final Determination issued by this Final Review Panel.

Background:

Article 1(b) of the Module 3 of the ICANN gTLD Applicant Guidebook (“Guidebook™)
contains Objection Procedures and the New gTLD Dispute Resolution Procedure (“the Procedure”)
states that “[t]he new gTLD program includes a dispute resolution procedure, pursuant to which
disputes between a person or entity who applies for a new gTLD and a person or entity who objects
to that gTLD are resolved in accordance with this New gTLD Dispute Resolution Procedure.”

Section 3.1 of the Guidebook provides: “The independent dispute resolution process is
designed to protect certain limited interests and rights. The process provides a path for objections
during evaluation of the applications. It allows a party with standing to have its objection considered
before a panel of qualified experts.”

Article 3(a) of the Procedure states that “String Confusion Objections shall be administered
by the International Centre for Dispute Resolution.”

A formal objection initiates a dispute resolution proceeding. In filing an application for a
gTLD, the applicant agrees to accept the applicability of the gTLD dispute resolution process.
Similarly, an objector accepts the applicability of the gTLD dispute resolution process by filing its
objection.

Article 4(b)(i) of the Procedure provides that the applicable Dispute Resolution Service
Provider (“DRSP”) Rules are the ICDR Supplementary Procedures for ICANN’s New gTLD
Program.

A formal objection can be filed on four enumerated grounds, only one of which is relevant
here. Specifically, as expressed in the Guidebook, and the Procedure, one of the grounds expressed
is “String Confusion.” Article 2(e)(i) of the Procedure provides: “(i) ‘String Confusion Objection’
refers to the objection that the string comprising the potential gTLD is confusingly similar to an

existing top-level domain or another string applied for in the same round of applications.”

A panel hearing a string confusion objection will consider whether the applied-for gTLD
string is likely to result in string confusion. String confusion exists where a string so nearly

* The applicable standard for review to be applied by the Expert in the underlying Expert Determination is
whether the applied-for gTLD string is likely to result in string confusion. Under the terms of the New gTLD
Dispute Resolution Procedure String confusion exists where a string so nearly resembles another that it is likely to
deceive or cause confusion. For a likelihood of confusion to exist, it must be probable, not merely possible that
confusion will arise in the mind of the average, reasonable Internet user. Mere association, in the sense that the
string brings another string to mind, is insufficientto find a likelihood ofconfusion.
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resembles another that it is likely to deceive or cause confusion. For a likelihood of confusion to
exist, it must be probable, not merely possible that confusion will arise in the mind of the average,
reasonable Internet user. Mere association, in the sense that the string brings another string to
mind, is insufficient to find a likelihood of confusion. ( Guidebook, Section 3.4.1.)

Standing and Other Procedural Matters:

An Objector must satisfy standing requirements to have its objections considered. Standing
requirements for objections on the grounds of string confusion require that the Objector be existing
TLD operators or TLD applicants in the current round.

An existing TLD operator may file a string confusion objection to assert string confusion
between an applied-for gTLD and the TLD that the Objector currently operates.

Any gTLD applicant in the same application round may file a string confusion objection to
assert string confusion between an applied-for gTLD and the gTLD for which it has applied, where
string confusion between the two applicants has not already been found. That is, an applicant does
not have standing to object to another application with which it is already in a contention set.

Here, Objector has applied for the gTLD string <.shop>. Applicant has applied for the
gTLD string <j##k(Online Shopping)> aka <.xn--gk3atle (Online Shopping)>. Accordingly,
Objector has standing to file this string confusion objection.

In the case where an existing TLD operator successfully asserts string confusion with an
applicant, the application will be rejected.

In the case where a gTLD applicant successfully asserts string confusion with another
applicant, the only possible outcome is for both applicants to be placed in a contention set and to be
referred to a contention resolution procedure (refer to Module 4, String Contention Procedures). If
an objection by one gTLD applicant to another gTLD applicant is unsuccessful, the applicants may
both move forward in the process without being considered in contention with one another.

Article 21(d) of the Procedure provides: “The Expert Determination shall be in writing,
shall identify the prevailing party and shall state the reasons upon which it is based. The remedies
available to an Applicant or an Objector pursuant to any proceeding before a Panel shall be limited
to the success or dismissal of an Objection and to the refund by the DRSP to the prevailing party, as
determined by the Panel in its Expert Determination, of its advance payment(s} of Costs pursuant to
Article 14(e) of this Procedure and any relevant provisions of the applicable DRSP Rules.”

The Parties' Positions:

Applicant asks that the Objection be denied because Objector allegedly did not properly
serve the objection on Applicant in accord with applicable rules set out in the Procedure. However,
Applicant acknowledges that it previously has been provided with a copy of Objector’s application

for the <shop> gTLD string, the Objector’s Demand for Arbitration and other materials.
3




Applicant’s counsel also has submitted a detailed brief in support of its application, and the panel
has reviewed and considered all of Applicant’s submissions, arguments and contentions. Thus, it
appears that Applicant received actual notice of the Objection, and has been accorded a full and fair
opportunity to be heard on its application. Applicant also has not shown that it was prejudiced by
any alleged defects in the filing of the Objection. As the procedures for String Confusion
Objections were relatively new at the time when the Objection was made, in the absence of a
showing of actual prejudice to the Applicant, the panel is of the view that the Objection should be
evaluated on the merits. Consequently, Applicant’s procedural objections are denied.

Objector asserts that confusing similarity exists because the Applicant’s proposed string has
a similar meaning to the Objector’s string. The Objection further asserts that visual or aural
similarity is not required, if the two strings have the same meaning, even if in different languages
using different characters.

Applicant responds by contending that the objection should be denied because its
application will promote innovation and competition among domain name registries. Applicant
asserts that such competition advances the program’s goals, to expand consumer choice in the
TLD space.

Applicant also asserts that the string it has applied for will not create confusion. Applicant
argues that the strings have a different meaning, because the word “shop” means “commercial
establishment” or “store” and is a noun, while “online shopping” refers either to an action of
purchasing something online or to order something for delivery via mail.

Lastly, Applicant asserts that the likelihood of confusion is merely possible, not probable,
because the two strings are in different languages and the characters used by the two languages for
the two strings have no visual similarity.

Jurisdiction:

The Expert was properly appointed pursuant to the Procedure and the ICDR
Supplementary Procedures, and had jurisdiction to decide this dispute. The Applicant
accepted the applicability of the Procedure and the ICDR Supplementary Procedures by
applying for a new gTLD pursuant to Article 1(d) of the Procedure. The Objector has
likewise accepted the applicability of the Procedure and the ICDR Supplementary Procedures
by filing an objection to a new gTLD pursuant to Article 1(d) of the Procedure.

As noted above, Section 3.5.1 of the Guidebook explains the string confusion standard
as follows:

A DRSP panel hearing a string confusion case objection will consider whether
the applied-for gTLD string is likely to result in string confusion. String confusion
exists where a string so nearly resembles another that it is likely to deceive or cause
confusion. For a likelihood of confusion to exist, it must be probable, not merely
possible that confusion will arise in the mind of the average, reasonable Internet user.
Mere association, in the sense that the string brings another string to mind, is
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insufficientto find a likelihood of confusion.

Section 2.2.1.1 of the Guidebook refers to visual similarity. However, that provision
explains that "[t]he visual similarity check that occurs during the Initial Evaluation is intended
to augment the objection and dispute resolution process ... that addresses all types of
similarity." Similarly, Section 2.2.1.1.3 of the Guidebook clarifies that a third party string
confusion objection "is not limited to visual similarity"; rather, confusion "may be based on
any type of similarity (including visual, aural, or similarity of meaning)."

Section 3.5 of the Guidebook states that "[t]he objector has the burden of proof."
Section 3.5 further states that the panel "will use appropriate general principles (standards) to
evaluate the merits of each objection" and "may also refer to other relevant rules of
international law in connection with the standards."

The plain language of Section 3.5.1 makes clear that string confusion is a high
standard. In addition to requiring "a likelihood of confusion," Section 3.5.1 emphasizes that
"mere association” is insufficient, and that confusion must be "probable, not merely
possible."

Section 3.5.1 also refers to "so nearly resembles," indicating that the resemblance
between the two strings should be quite close.

Imposing a high standard for string confusion is consistent with the purpose of the new
gTLD program. As explained the Preamble of the Guidebook, "[t]he new gTLD program will
open up the top level of the Internet's namespace to foster diversity, encourage competition,
and enhance the utility of the DNS" [Domain Name System]. While there are currently 22
gTLDs (as well asover 250 country code top-level domains), "[tlhe new gTLD program will
create a means for prospective registry operators to apply for new gTLDs, and create new
options for consumers in the market." To this end, [CANN did not limit the number of gTLDs
applications in the current application round, because this would "severely limit the anticipated
benefits of the Program: innovation, choice, and competition." New gTLDs Applicant Guidebook
April 2011 Discussion Draft Public Comment Summary and Analysis, page 3,
http://archive.icann.org/en/topics/new- gtlds/summary-analysis-agv6-30may! 1-en.pdf (hereafter
"Draft Summary and Analysis").

The New gTLD Program expressly contemplates the establishment of new
Internationalized Domain Names ("IDNs") that are written in a script other than the standard
ASCII Roman characters and Arabic numbers. The Preamble of the Guidebook states that
"ICANN expects a diverse set of applications for new gTLDs, including IDNs, creating
significant potential for new uses and benefit to Internet users across the globe" (emphasis
added). Consistent with this expectation, Section 1.3 of the Guidebook sets forth special
requirements for Internationalized Domain Name applications String Confusion.




Findings On String Confusion Objection:

The Expert found that the Objector had met its burden of proving that Applicant's string

(.i#H) so nearly resembles ".shop" as to cause probable confusion in the mind of the average,
reasonable Internet user. However, as noted, we find to the contrary. The two strings
indisputably have no visual or aural similarity, are in different languages, written in different
scripts that look very different, and have different phonetic spellings and pronunciations.

The only sense in which ".shop" and (.i#}ik) are similar is their meaning. However, this
similarity in meaning is apparent only to individuals who read and understand both Japanese
and English. Moreover, a person who can read both languages would understand that ".shop"

is directed at English-speaking users, while (i#fi) is directed at Japanese-speaking users.
While there is some potential overlap between these two markets, they are largely distinct.
Therefore, there is little likelihood that a bilingual user would be deceived or confused.

Furthermore, as noted above, the New gTLD Program expressly contemplated the
creation of new Internationalized Domain Names written in non-Roman scripts. If similarity in
meaning between gTL.Ds written in two different scripts were deemed sufficient, by itself, to
result in confusing similarity, then all Internationalized Domain Name applications with the
same meaning would need to be put in the same contention set with each other and with any
Roman gTLD applications with the same meaning. This would mean that only one application
many script could be registered, which would conflict with the basic purpose of encouraging "a
diverse set of applications for new gTLDs, including IDNs, creating significant potential for
newuses and benefit to Internet users across the globe." (Preamble to the Guidebook.)

For the above reasons, this Final Review Panel concludes that (.iﬁﬁ) and ".shop" are not
confusingly similar to the average, reasonable Internet user under the standard set forth in the
Procedure and the Guidebook. We note, that under Section 2.2.1.1.3 of the Guidebook, a third
party string confusion objection "is not limited to visual similarity,” but "may be based on any
type of similarity (including visual, aural, or similarity of meaning)”.

Other Issues:

The Objector has alleged that ICANN agreed to give it preferential treatment as the initial
applicant for the ".shop" gTLD. The Objector has not argued, however, that this alleged
preference has any bearing on the merits of its Objection. In any event, we find that the Objector's
alleged discussions with ICANN are irrelevant to the determination in this case. Whether the
Objection has merit depends on whether it meets the criteria set forth in the Procedure and the
Guidebook. Moreover, ICANN has stated that "[t]here should be a level playing field for the
introduction of new gTLDs, with no privileged treatment for potential applicants." New gTLD
Draft Applicant Guidebook Version 4 Public Comment Summary and Analysis, page 90,
http://archive.icann.org/ en/topics/new-gtlds/ summary-analysis-agv4-12nov__ 10-en.pdf.
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For the forgoing reasons, this Final Review Panel reverses the Expert Determination and
finds that the Applicant has prevailed and the Objection is dismissed.

DATE: August{8 ,2015

The Final Review Panel

Robert O'Brien

Stephen S. Strick, Chair




For the forgoing reasons, this Final Review Panel reverses the Expert Determination and
finds that the Applicant has prevailed and the Objection is dismissed.

DATE: August 18, 2015

The Final Review Panel

Judith Meyer, Esq.

'] LT

Robert O'Brien

Stephen S. Strick, Chair




For the forgoing reasons, this Final Review Panel reverses the Expert Determination and
finds that the Applicant has prevailed and the Objection is dismissed.

DATE: August]g ,2015

The Final Review Panel

Judith Meyer, Esq.

" Robert O'Brien 5
Vs i
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Steph?/(g %ck, Chair
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Consideration of Independent Review Process Panel's
Final Declaration in Merck KGaA v. ICANN (Internet

Corporation for Assigned Names and Numbers)
Rationale for Resolution 2016.02.03.10

. Reconsideration Requests 15-19 (the ICANN (Internet

Corporation for Assigned Names and Numbers) Business

Constituency & the ICANN (Internet Corporation for

Assigned Names and Numbers) Noncommercial

Stakeholder Group (NCSG (Non-Commercial Stakeholders

Group))) and 15-20 (The Internet Commerce Association)
Rationale for Resolution 2016.02.03.11

Consideration of Expert Determination Re: Objection to
Application for . HOSPITAL
Rationale for Resolutions 2016.02.03.12 — 2016.02.03.13

. Ombudsman Report Regarding Complaint by Hu Yi Global

Information Resources (applicant for . "recruitment”

in Chinese))
Rationale for Resolution 2016.02.03.14

GAC (Governmental Advisory Committee) Advice: Dublin

Communiqué (October 2015)
Rationale for Resolution 2016.02.03.15

Board Governance Committee Recommendation

Regarding Implementation of Public Interest Commitments
for .DOCTOR Registry Agreement
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Rationale for Resolution 2016.02.03.16

g. Establishing a Set of KPIs for Board Performance and
Improvement Efforts (ATRT2 Rec. 1. 2 & 3)
Rationale for Resolutions 2016.02.03.17 — 2016.02.03.18

h. USG IANA (Internet Assigned Numbers Authority)
Stewardship Transition — Additional FY16 Expenses and

Funding
Rationale for Resolution 2016.02.03.19

3. Executive Session — CONFIDENTIAL
a. President and CEO FY16 SR1 At-Risk Compensation
Rationale for Resolution 2016.02.03.20

[Published on 5 February 2016]

b. Election of Goran Marby as ICANN (Internet Corporation

for Assigned Names and Numbers)'s President and CEO
(Published on 11 February 2016)

1. Consent Agenda:

a. Approval of Board Meeting Minutes

Resolved (2016.02.03.01), the Board approves the minutes of
the 21 October, 22 October and 2 December 2015 Meetings of
the ICANN (Internet Corporation for Assigned Names and
Numbers) Board.

Resolved (2016.02.03.02), the Board approves the minutes of
the 18 October New gTLD (generic Top Level Domain)
Program Committee (NGPC) Meeting.

b. RSSAC (Root Server System Advisory
Committee) Co-Chair Appointments
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(/resources Whereas, Article XI, Section 2 of the Bylaws governs the Root
]{paggs/technlcal- Server System Advisory Committee (Advisory Committee)
unctions-

(RSSAC (Root Server System Advisory Committee)).
2015-10-15-en)

Whereas, Article XI, Section 2, Subsection 3B of the Bylaws

» Contact . . ,
(resources states that the Board of Directors shall appoint the co-chairs
Ipages/contact- and the members of the RSSAC (Root Server System Advisory
2012-02-06-en) Committee).

» Help (/resources Whereas, on 3 December 2015, the RSSAC (Root Server
Ipages/help- System Advisory Committee) conducted an election for one

2012-02-03-en) co-chair position and elected Brad Verd (Verisign, A/J-Root

Server Operator) to a two-year term as co-chair.

Whereas, Tripti Sinha (University of Maryland, D-Root Server
Operator) will continue to serve as co-chair for the second year
of a two-year term.

Resolved (2016.02.03.03), the Board of Directors accepts the
recommendation of the RSSAC (Root Server System Advisory
Committee) and appoints Tripti Sinha and Brad Verd as
co-chairs of RSSAC (Root Server System Advisory Committee)
and extends its best wishes to Tripti and Brad in their important
new roles.

Rationale for Resolution 2016.02.03.03

The ICANN (Internet Corporation for Assigned Names and
Numbers) Bylaws call for the Board to appoint the RSSAC
(Root Server System Advisory Committee) co-chairs as
selected by the membership. The appointment of RSSAC
(Root Server System Advisory Committee) co-chairs will allow
the RSSAC (Root Server System Advisory Committee) to be
properly composed to serve its function within ICANN (Internet
Corporation for Assigned Names and Numbers)'s policy
development work as an advisory committee.

The appointment of co-chairs is not anticipated to have any
fiscal impact on ICANN (Internet Corporation for Assigned

4 of 64 15/04/2016 15:14



Resources - ICANN

5 of 64

https.//www.icann.org/resources/board-material /resol utions-2016-02-03-en

Names and Numbers) that has not already been accounted for
in the budgeted resources necessary for ongoing support of
the RSSAC (Root Server System Advisory Committee).

This is an Organizational Administrative Function for which no
public comment is required.

. Redelegation of the .TG domain representing

Togo to the Autorite de Reglementation des
Secteurs de Postes et de Telecommunications
(ART&P)

Resolved (2016.02.03.04), as part of the exercise of its
responsibilities under the IANA (Internet Assigned Numbers
Authority) Functions Contract, ICANN (Internet Corporation for
Assigned Names and Numbers) has reviewed and evaluated
the request to redelegate the .TG country-code top-level
domain to Autorite de Reglementation des Secteurs de Postes
et de Telecommunications (ART&P). The documentation
demonstrates that the proper procedures were followed in
evaluating the request.

Resolved (2016.02.03.05), the Board directs that pursuant to
Article 11, Section 5.2 of the ICANN (Internet Corporation for
Assigned Names and Numbers) Bylaws, that certain portions of
the rationale not appropriate for public distribution within the
resolutions, preliminary report or minutes at this time due to
contractual obligations, shall be withheld until public release is
allowed pursuant to those contractual obligations.

Rationale for Resolutions 2016.02.03.04 -
2016.02.03.05

Why the Board is addressing the issue now?

In accordance with the IANA (Internet Assigned Numbers
Authority) Functions Contract, the ICANN (Internet Corporation
for Assigned Names and Numbers) staff has evaluated a
request for ccTLD (Country Code Top Level Domain)
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redelegation and is presenting its report to the Board for
review. This review by the Board is intended to ensure that
ICANN (Internet Corporation for Assigned Names and
Numbers) staff has followed the proper procedures.

What is the proposal being considered?

The proposal is to approve a request to IANA (Internet
Assigned Numbers Authority) to change the sponsoring
organization (also known as the manager or trustee) of the .TG
country-code top-level domain to Autorite de Reglementation
des Secteurs de Postes et de Telecommunications (ART&P).

Which stakeholders or others were consulted?

In the course of evaluating a delegation application, ICANN
(Internet Corporation for Assigned Names and Numbers) staff
consults with the applicant and other interested parties. As part
of the application process, the applicant needs to describe
consultations that were performed within the country
concerning the ccTLD (Country Code Top Level Domain), and
their applicability to their local Internet community.

What concerns or issues were raised by the communit y?

Staff are not aware of any significant issues or concerns raised
by the community in relation to this request.

What significant materials did the Board review?
[Redacted — Sensitive Delegation Information]
What factors the Board found to be significant?

The Board did not identify any specific factors of concern with
this request.

Are there positive or negative community impacts?
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The timely approval of country-code domain name managers
that meet the various public interest criteria is positive toward
ICANN (Internet Corporation for Assigned Names and
Numbers)'s overall mission, the local communities to which
country- code top-level domains are designated to serve, and
responsive to ICANN (Internet Corporation for Assigned
Names and Numbers)'s obligations under the IANA (Internet
Assigned Numbers Authority) Functions Contract.

Are there financial impacts or ramifications on ICANN
(Internet Corporation for Assigned Names and Number  s)
(strategic plan, operating plan, budget); the commu nity;
and/or the public?

The administration of country-code delegations in the DNS
(Domain Name System) root zone is part of the IANA (Internet
Assigned Numbers Authority) functions, and the delegation
action should not cause any significant variance on
pre-planned expenditure. It is not the role of ICANN (Internet
Corporation for Assigned Names and Numbers) to assess the
financial impact of the internal operations of country-code
top-level domains within a country.

Are there any security, stability or resiliency iss ues
relating to the DNS (Domain Name System)?

ICANN (Internet Corporation for Assigned Names and
Numbers) does not believe this request poses any notable
risks to security, stability or resiliency.

This is an Organizational Administrative Function not requiring
public comment.

. Delegation of the .eto ("eu") domain representing

the European Union in Cyrillic script to EURId
vzw/asbl

Resolved (2016.02.03.06), as part of the exercise of its
responsibilities under the IANA (Internet Assigned Numbers
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Authority) Functions Contract, ICANN (Internet Corporation for
Assigned Names and Numbers) has reviewed and evaluated
the request to delegate the eto country-code top-level domain
to EURId vzw/asbl. The documentation demonstrates that the
proper procedures were followed in evaluating the request.

Resolved (2016.02.03.07), the Board directs that pursuant to
Article 11, Section 5.2 of the ICANN (Internet Corporation for
Assigned Names and Numbers) Bylaws, that certain portions of
the rationale not appropriate for public distribution within the
resolutions, preliminary report or minutes at this time due to
contractual obligations, shall be withheld until public release is
allowed pursuant to those contractual obligations.

Rationale for Resolutions 2016.02.03.06 -
2016.02.03.07

Why the Board is addressing the issue now?

In accordance with the IANA (Internet Assigned Numbers
Authority) Functions Contract, the ICANN (Internet Corporation
for Assigned Names and Numbers) staff has evaluated a
request for ccTLD (Country Code Top Level Domain)
delegation and is presenting its report to the Board for review.
This review by the Board is intended to ensure that ICANN
(Internet Corporation for Assigned Names and Numbers) staff
has followed the proper procedures.

What is the proposal being considered?

The proposal is to approve a request to IANA (Internet
Assigned Numbers Authority) to create the country-code
top-level domain and assign the role of sponsoring organization
(also known as the manager or trustee) to EURId vzw/asbl.

Which stakeholders or others were consulted?

In the course of evaluating a delegation application, ICANN
(Internet Corporation for Assigned Names and Numbers) staff
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consults with the applicant and other interested parties. As part
of the application process, the applicant needs to describe
consultations that were performed within the country
concerning the ccTLD (Country Code Top Level Domain), and
their applicability to their local Internet community.

What concerns or issues were raised by the communit y?

Staff are not aware of any significant issues or concerns raised
by the community in relation to this request.

What significant materials did the Board review?
[Redacted — Sensitive Delegation Information]
What factors the Board found to be significant?

The Board did not identify any specific factors of concern with
this request.

Are there positive or negative community impacts?

The timely approval of country-code domain name managers
that meet the various public interest criteria is positive toward
ICANN (Internet Corporation for Assigned Names and
Numbers)'s overall mission, the local communities to which
country- code top-level domains are designated to serve, and
responsive to ICANN (Internet Corporation for Assigned
Names and Numbers)'s obligations under the IANA (Internet
Assigned Numbers Authority) Functions Contract.

Are there financial impacts or ramifications on ICANN
(Internet Corporation for Assigned Names and Number  s)
(strategic plan, operating plan, budget); the commu nity;
and/or the public?

The administration of country-code delegations in the DNS
(Domain Name System) root zone is part of the IANA (Internet
Assigned Numbers Authority) functions, and the delegation
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action should not cause any significant variance on
pre-planned expenditure. It is not the role of ICANN (Internet
Corporation for Assigned Names and Numbers) to assess the
financial impact of the internal operations of country-code
top-level domains within a country.

Are there any security, stability or resiliency iss ues
relating to the DNS (Domain Name System)?

ICANN (Internet Corporation for Assigned Names and
Numbers) does not believe this request poses any notable
risks to security, stability or resiliency.

This is an Organizational Administrative Function not requiring
public comment.

. Delegation of the .;&Pq ("Macao") domain

representing Macao in Traditional Chinese script
to the Bureau of Telecommunications Regulation
(DSRT)

Resolved (2016.02.03.08), as part of the exercise of its
responsibilities under the IANA (Internet Assigned Numbers
Authority) Functions Contract, ICANN (Internet Corporation for
Assigned Names and Numbers) has reviewed and evaluated
the request to delegate the ;&P country-code top-level
domain to the Bureau of Telecommunications Regulation
(DSRT). The documentation demonstrates that the proper
procedures were followed in evaluating the request.

Resolved (2016.02.03.09), the Board directs that pursuant to
Article 11, Section 5.2 of the ICANN (Internet Corporation for
Assigned Names and Numbers) Bylaws, that certain portions of
the rationale not appropriate for public distribution within the
resolutions, preliminary report or minutes at this time due to
contractual obligations, shall be withheld until public release is
allowed pursuant to those contractual obligations.
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Rationale for Resolutions 2016.02.03.08 -
2016.02.03.09

Why the Board is addressing the issue now?

In accordance with the IANA (Internet Assigned Numbers
Authority) Functions Contract, the ICANN (Internet Corporation
for Assigned Names and Numbers) staff has evaluated a
request for ccTLD (Country Code Top Level Domain)
delegation and is presenting its report to the Board for review.
This review by the Board is intended to ensure that ICANN
(Internet Corporation for Assigned Names and Numbers) staff
has followed the proper procedures.

What is the proposal being considered?

The proposal is to approve a request to IANA (Internet
Assigned Numbers Authority) to create the country-code
top-level domain and assign the role of sponsoring organization
(also known as the manager or trustee) to the Bureau of
Telecommunications Regulation (DSRT).

Which stakeholders or others were consulted?

In the course of evaluating a delegation application, ICANN
(Internet Corporation for Assigned Names and Numbers) staff
consults with the applicant and other interested parties. As part
of the application process, the applicant needs to describe
consultations that were performed within the country
concerning the ccTLD (Country Code Top Level Domain), and
their applicability to their local Internet community.

What concerns or issues were raised by the communit y?

Staff are not aware of any significant issues or concerns raised
by the community in relation to this request.

What significant materials did the Board review?
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[Redacted — Sensitive Delegation Information]
What factors the Board found to be significant?

The Board did not identify any specific factors of concern with
this request.

Are there positive or negative community impacts?

The timely approval of country-code domain name managers
that meet the various public interest criteria is positive toward
ICANN (Internet Corporation for Assigned Names and
Numbers)'s overall mission, the local communities to which
country- code top-level domains are designated to serve, and
responsive to ICANN (Internet Corporation for Assigned
Names and Numbers)'s obligations under the IANA (Internet
Assigned Numbers Authority) Functions Contract.

Are there financial impacts or ramifications on ICANN
(Internet Corporation for Assigned Names and Number  s)
(strategic plan, operating plan, budget); the commu nity;
and/or the public?

The administration of country-code delegations in the DNS
(Domain Name System) root zone is part of the IANA (Internet
Assigned Numbers Authority) functions, and the delegation
action should not cause any significant variance on
pre-planned expenditure. It is not the role of ICANN (Internet
Corporation for Assigned Names and Numbers) to assess the
financial impact of the internal operations of country-code
top-level domains within a country.

Are there any security, stability or resiliency iss ues
relating to the DNS (Domain Name System)?

ICANN (Internet Corporation for Assigned Names and
Numbers) does not believe this request poses any notable
risks to security, stability or resiliency.
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This is an Organizational Administrative Function not requiring
public comment.

2. Main Agenda:

a. Consideration of Independent Review Process
Panel's Final Declaration in Merck KGaA v. ICANN
(Internet Corporation for Assigned Names and
Numbers)

Whereas, on 11 December 2015, an Independent Review
Process (IRP) Panel (Panel) issued its Final Declaration in the
IRP filed by Merck KGaA (Merck) against ICANN (Internet
Corporation for Assigned Names and Numbers) (Final
Declaration).

Whereas, in its IRP, Merck challenged the Board Governance
Committee's (BGC) denial of Reconsideration Request 14-9,
which in turn challenged the expert determinations overruling
Merck's legal rights objections (LROs) to new gTLD (generic
Top Level Domain) applications submitted by its former affiliate,
U.S.-based Merck Sharp & Dohme Corporation, for strings
incorporating the "Merck" mark (Expert Determinations).

Whereas, the Panel denied Merck's IRP Request and, among
other things, declared that the Board's actions did not in any
way violate ICANN (Internet Corporation for Assigned Names
and Numbers)'s Articles of Incorporation (Articles), Bylaws, or
the Applicant Guidebook (Guidebook). (See Final Declaration,
99 41-68, https://www.icann.org/en/system/files/files/irp-merck
final-declaration-11dec15-en.pdf (/en/system/files/files
/irp-merck-final-declaration-11dec15-en.pdf) [PDF, 1.47 MB].)

Whereas, in accordance with Article 1V, section 3.21 of ICAN's
Bylaws, the Board has considered the Panel's Final
Declaration.

Resolved (2016.02.03.10), the Board accepts the findings of
the Panel's Final Declaration: (1) ICANN (Internet Corporation
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for Assigned Names and Numbers) is the prevailing party in the
Merck KGaA v. ICANN (Internet Corporation for Assigned
Names and Numbers) IRP; (2) the Board acted without conflict
of interest in taking its decision; (3) the Board exercised due
diligence and care in having a reasonable amount of facts in
front of them; (4) the Board exercised independent judgment in
taking the decision, believed to be in the best interests of the
company; (5) the Board (including the Board Governance
Committee) did not violate the Articles, Bylaws, or Guidebook;
and (6) Merck shall reimburse ICANN (Internet Corporation for
Assigned Names and Numbers) costs in the amount of
US$48,588.54.

Rationale for Resolution 2016.02.03.10

Merck KGaA (Merck) filed a request for an Independent
Review Process (IRP), which arose out of its legal rights
objections (LROs) to new gTLD (generic Top Level Domain)
applications submitted by its former affiliate, U.S.-based Merck
Sharp & Dohme Corporation, for strings incorporating the
"Merck" mark. Merck's LROs were overruled (Expert
Determinations). Merck filed Reconsideration Request 14-9
challenging the Expert Determinations. The Board Governance
Committee (BGC) denied Reconsideration Request 14-9,
finding that Merck had not stated proper grounds for
reconsideration and that the Request failed to demonstrate that
the expert panel had acted in contravention of established
policy or procedure. Merck's IRP Request challenged the
denial of Reconsideration Request 14-9 and, among other
things, also argued that the Board should have taken further
action with respect to the Expert Determinations.

On 11 December 2015, the three-member IRP Panel (Panel)
issued its Final Declaration. After consideration and discussion,
pursuant to Article 1V, Section 3.21 of the ICANN (Internet
Corporation for Assigned Names and Numbers) Bylaws, the
Board adopts the findings of the Panel, which are summarized
below, and can be found in full at https://www.icann.org
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/en/system/files/files/irp-merck-final-declaration-11dec15-en.pdf
(/en/system/files/files/irp-merck-final-declaration-11dec15-
en.pdf) [PDF, 1.47 MB].

Using the applicable standard of review, the Panel found that:
(1) ICANN (Internet Corporation for Assigned Names and
Numbers) is the prevailing party in the Merck KGaA v. ICANN
(Internet Corporation for Assigned Names and Numbers) IRP;
(2) the Board acted without conflict of interest in taking its
decision; (3) the Board exercised due diligence and care in
having a reasonable amount of facts in front of them; (4) the
Board exercised independent judgment in taking the decision,
believed to be in the best interests of the company; and (5) the
Board's actions or inactions did not, in any way, violate the
Articles of Incorporation (Articles), Bylaws, or Applicant
Guidebook (Guidebook). (See Final Declaration, [ 41-68.)

More specifically, as the Panel found, the standard of review for
an IRP is specifically prescribed in Article IV, Section 3.4 of the
Bylaws, and "the Panel may not substitute its own view of the
merits of the underlying dispute.” (/d. at §{] 21-22.) The Panel
further found that the reconsideration process is "of limited
scope" as set forth in Article IV, Section 2.2 of the Bylaws, and
“[n]one of th[e] three bases for the Request for Reconsideration
process requires or even permits this Panel to provide for a
substitute process for exploring a different conclusion on the
merits." (/d. at | 47.) The Panel also found that: "this Panel
does not, because of the precise and limited jurisdiction we
have, have the power to second guess [the BGC's
determination] that the Sole Panel Expert [in the legal rights
objection proceedings] did not apply the wrong standards." (/d.
at 1 49.) The Panel was also clear that "a referral or appeal
process for LRO decisions...was not included in the
[Guidebook] and it is not open to this Panel to create it." (/d. at
4 60.) In summary, the Panel explained that "Merck's
complaints are, in short, not focused on the applicable test by
which this Panel is to review Board action, but rather are
focused on the correctness of the conclusion of the Sole Panel
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Expert [, which] is not a basis for action by this Panel...." (Id. at
1 50.)

Merck also claimed that ICANN (Internet Corporation for
Assigned Names and Numbers) discriminated against Merck
through the Board's (and the BGC's) acceptance of the Expert
Determinations because the "Board has provided the possibility
for third-party review of some prima facie erroneous expert
determinations while denying the same to other, similarly
situated parties, including the Claimant.” (Id. at  53(emphasis
in original).) In response to this claim, the Panel found that:

As to the claim of discrimination, this Panel finds that it
was within the discretion of the BGC and Board...to
conclude that the Sole Expert had applied the correct
legal standard to the correctly found set of facts. Of
course, in different cases, the BGC and Board are
entitled to pursue different options depending upon the
nature of the cases at issue. It is insufficient to ground an
argument of discrimination simply to note that on
different occasions the Board has pursued different
options among those available to it. [] In conclusion,
Merck was not discriminated against.

(Id. at 1 61.)

As required, the Board has considered the Final Declaration.
As this Board has previously indicated, the Board takes very
seriously the results of one of ICANN (Internet Corporation for
Assigned Names and Numbers)'s long-standing accountability
mechanisms. Accordingly, and for the reasons set forth in this
Resolution and Rationale, the Board has accepted the Panel's
Final Declaration as indicated above. Adopting the Panel's
Final Declaration will have no direct financial impact on the
organization and no direct impact on the security, stability or
resiliency of the domain name system. This is an
Organizational Administrative function that does not require
public comment.
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b. Reconsideration Requests 15-19 (the ICANN

(Internet Corporation for Assigned Names and
Numbers) Business Constituency & the ICANN
(Internet Corporation for Assigned Names and
Numbers) Noncommercial Stakeholder Group
(NCSG (Non-Commercial Stakeholders Group)))
and 15-20 (The Internet Commerce Association)

Whereas, the ICANN (Internet Corporation for Assigned
Names and Numbers) Business Constituency and the ICANN
(Internet Corporation for Assigned Names and Numbers)
Noncommercial Stakeholders (Stakeholders) Group filed
Reconsideration Request 15-19, and the Internet Commerce
Association filed Reconsideration Request 15-20 (collectively,
"Requesters"), both of which seek reconsideration of ICANN
(Internet Corporation for Assigned Names and Numbers) Board
Resolutions 2015.09.28.04 (renewal of .CAT registry
agreement), 2015.09.28.05 (renewal of TRAVEL registry
agreement), and 2015.09.28.06 (renewal of .PRO registry
agreement).

Whereas, the Board Governance Committee ("BGC")
thoroughly considered the issues raised in Reconsideration
Requests 15-19 and 15-20 and all related materials.

Whereas, the BGC recommended that Reconsideration
Requests 15-19 and 15-20 be denied because the Requesters
have not stated proper grounds for reconsideration, and the
Board agrees.

Resolved (2016.02.03.11), the Board adopts the BGC's
Recommendation on Reconsideration Requests 15-19 and
15-20, which can be found at https://www.icann.org/en/system
[files/files/reconsideration-request-15-19-bc-ncsg-request-

15-20-ica-bgc-recommendation-13jani16-en.pdf (/en/system

[files/files/reconsideration-request-15-19-bc-ncsg-request-

15-20-ica-bgc-recommendation-13jani6-en.pdf) [PDF, 146 KB].
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Rationale for Resolution 2016.02.03.11

|. Brief Summary

In passing Board Resolutions 2015.09.28.04,
2015.09.28.05, and 2015.09.28.06 (collectively, the
"Resolutions"), the ICANN (Internet Corporation for
Assigned Names and Numbers) Board approved the
renewal of registry agreements for three legacy
TLDs—.CAT, .TRAVEL, and .PRO, respectively. The
three renewed registry agreements ("Renewed Registry
Agreements") are the result of bilateral negotiations
between ICANN (Internet Corporation for Assigned
Names and Numbers) staff and the respective registry
operators. The Renewed Registry Agreements are
based on the form of the registry agreement for new
gTLDs ("New gTLD (generic Top Level Domain)
Registry Agreement") and include new gTLD (generic
Top Level Domain) rights protection mechanisms
("RPMs") such as the Trademark Post-Delegation
Dispute Resolution Procedure ("Trademark PDDRP")
and the Uniform Rapid Suspension system ("URS"),
which did not exist under the legacy registry
agreements.

In seeking reconsideration of the Resolutions, the
Requesters note that the Generic Names Supporting
Organization (Supporting Organization) ("GNSO
(Generic Names Supporting Organization)™) has not yet
issued a consensus policy regarding the application of
new gTLD (generic Top Level Domain) RPMs to legacy
TLDs and suggest that the Renewed Registry
Agreements represent an attempt by ICANN (Internet
Corporation for Assigned Names and Numbers) staff to
preempt that policy development process. The
Requesters further assert that, in passing the
Resolutions, the Board failed to consider: (1) the details
of the relevant contract negotiations, specifically email
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communications and other documents reflecting
communications between ICANN (Internet Corporation
for Assigned Names and Numbers) staff and the
relevant registry operators; and (2) a later-published
preliminary issue report by ICANN (Internet Corporation
for Assigned Names and Numbers) staff regarding
gTLD (generic Top Level Domain) RPMs ("Preliminary
Issue Report"), which recommends, among other things,
that a GNSO (Generic Names Supporting Organization)
policy development process be undertaken to address
the application of RPMs to legacy TLDs generally.

The Requesters' claims do not support reconsideration.
The inclusion of the new gTLD (generic Top Level
Domain) RPMs in the Renewed Registry Agreements is
part of the package of agreed-upon terms resulting from
the bilateral negotiations between ICANN (Internet
Corporation for Assigned Names and Numbers) and
each registry operator, and not, as Requesters claim, a
"unilateral decision by ICANN (Internet Corporation for
Assigned Names and Numbers) contractual staff." The
Requesters present no evidence to the contrary —i.e.,
that applying the new gTLD (generic Top Level Domain)
RPMs to the Renewed Registry Agreements was based
on a unilateral decision by ICANN (Internet Corporation
for Assigned Names and Numbers) staff. The
Requesters suggest that the Board should have
reviewed all of ICANN (Internet Corporation for
Assigned Names and Numbers) staff's communications
with the .CAT, .TRAVEL, and .PRO registry operators in
order to confirm that the negotiations were in fact
bilateral. Such contention, however, does not support
reconsideration. Staff provided the Board with all
material information, including the comments from the
public comment forum, for consideration. In approving
the Resolutions, the Board considered all material
information provided by staff. No policy or procedure
requires the Board to review each and every email or
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other written exchange between ICANN (Internet
Corporation for Assigned Names and Numbers) staff
and registry operators during the course of the
negotiations and the Requesters do not identify any
particular piece of material information that the Board
failed to consider. Moreover, as is publicly posted in the
respective public comment reports as well as in the
Board's rationales for each of the Resolutions, the
registry operators specifically "expressed their interest
to renew their registry agreement based on the New
gTLD (generic Top Level Domain) Registry Agreement.”
Indeed, not one of these registry operators has
indicated that their renewal negotiations were anything
but bilateral or sought reconsideration of either staff or
Board action as it relates to the Renewed Registry
Agreements. Further, the registry agreements each
called for presumptive renewal of the agreements at
their expiration so long as certain requirements were
met — meaning that, if the parties took no action, the
registry agreements would have renewed automatically
under the same terms as the original registry
agreements so as long as the registry operators were in
good standing at the time of renewal as provided in the
registry agreements.® At the time of renewal, these
registry operators were in good standing and were
therefore subject to the terms of the presumptive
renewal. The registry operators, however, elected to
enter into negotiations with ICANN (Internet Corporation
for Assigned Names and Numbers) based on the
existing New gTLD (generic Top Level Domain) Registry
Agreement terms.

As the Requesters have not demonstrated that the
Board failed to consider any material information in
passing the Resolutions, they have not stated a basis
for reconsideration of the Resolutions.

II. Facts
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The BGC Recommendation on Reconsideration
Requests 15-19 and 15-20, which sets forth in detail the
facts relevant to this matter, is hereby incorporated by
reference and shall be deemed a part of this Rationale.
The BGC Recommendation on Reconsideration
Requests 15-19 and 15-20 is available at
https://www.icann.org/en/system/files/files
/reconsideration-request-15-19-bc-ncsg-request-15-20-
ica-bgc-recommendation-13jani6-en.pdf (/en/system
[files/files/reconsideration-request-15-19-bc-ncsg-
request-15-20-ica-bgc-recommendation-13jan16-en.pdf)
[PDF, 146 KB], and is attached as Exhibit C to the
Reference Materials.

I1l. Issues

In view of the claims set forth in Requests 15-19 and
15-20, the issues for reconsideration are whether
ICANN (Internet Corporation for Assigned Names and
Numbers)'s Board failed to consider material information
in passing the Resolutions approving the renewal of the
registry agreements for .CAT, .TRAVEL, and .PRO.

IV. The Relevant Standards for Evaluating

Reconsideration Requests

The BGC Recommendation on Reconsideration
Requests 15-19 and 15-20, which sets forth the relevant
standards for evaluating reconsideration requests, is
hereby incorporated by reference and shall be deemed
a part of this Rationale. The BGC Recommendation on
Reconsideration Requests 15-19 and 15-20 is available
at https://www.icann.org/en/system/files/files
/reconsideration-request-15-19-bc-ncsg-request-15-20-

ica-bgc-recommendation-13jani16-en.pdf (/en/system

[ffiles/files/reconsideration-request-15-19-bc-ncsg-

request-15-20-ica-bgc-recommendation-13jan16-en.pdf)

[PDF, 146 KB], and is attached as Exhibit C to the
Reference Materials.
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V. Analysis and Rationale

The Requesters claim, without support, that ICANN
(Internet Corporation for Assigned Names and
Numbers) staff unilaterally imposed the New gTLD
(generic Top Level Domain) Registry Agreement as a
starting point for the Renewed Registry Agreements
and, therefore, "transform[ed] the PDDRP and URS into
de facto Consensus (Consensus) Policies without
following the procedures laid out in ICANN (Internet
Corporation for Assigned Names and Numbers)'s
Bylaws for their creation.” Contrary to what the
Requesters claim, while the registry operators had a
presumptive right of renewal under the terms of their
existing legacy registry agreement, they chose to
re-negotiate and renew their agreements based upon
the New gTLD (generic Top Level Domain) Registry
Agreement terms.

The Board's Rationales for the Resolutions as well as
the public comment reports make clear that the
Renewed Registry Agreements were "based on the
bilateral negotiations between ICANN (Internet
Corporation for Assigned Names and Numbers) and the
[respective] Registry Operator[s], where [the] Registry
Operator[s] expressed their interest to renew their
registry agreement based on the New gTLD (generic
Top Level Domain) Registry Agreements.” The Board
further stated in the Rationales for the Resolutions that
the "inclusion of the URS was developed as part of the
proposal in bilateral negotiations," and confirmed that
the URS "has not been adopted as a consensus policy
and ICANN (Internet Corporation for Assigned Names
and Numbers) has no ability to make it mandatory for
any TLDs other than new gTLD (generic Top Level
Domain) applicants who applied during the first round,"
and that "the Board's approval of the Renewal Registry
Agreements]s] for .CAT, .PRO, and .TRAVEL] is not a
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move to make the URS mandatory for any legacy TLDs,
and it would be inappropriate to do so." In short, the
Requesters' claim that the provisions of the New gTLD
(generic Top Level Domain) Registry Agreement were in
some way imposed on the registry operators is
unsupported.

Reconsideration of a Board action, the process that
Requesters have invoked here, is warranted only where
the Board took action without consideration of material
information or with reliance upon false or inaccurate
information. Here, the Requesters do not identify any
material information that the Board purportedly failed to
consider in passing the Resolutions. More specifically,
the Requesters provide no support for their argument
that the Board failed to consider "the actual record of
exchanges—emails and other correspondence, as well
as notes and minutes of meeting and discussions
—between [ICANN (Internet Corporation for Assigned
Names and Numbers)] staff and officers and the
personnel of these three registries that would support
the conclusion that [the parties engaged in] bilateral
negotiations..." The Requesters also present no support
for their claim that the Board failed to consider the
Preliminary Issue Report (because it "did not exist at the
time of the Board's decision"). As a result, the BGC
concluded and the Board agrees that reconsideration is
not appropriate.

First, the Requesters do not identify any material
information that the Board purportedly failed to consider.
That is, the Requesters do not identify any evidence
that the negotiations between ICANN (Internet
Corporation for Assigned Names and Numbers) and the
registry operators were not bilateral in nature because
no such evidence exists. As there is no policy or
procedure that requires the Board to review each and
every email or other written exchange between ICANN
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(Internet Corporation for Assigned Names and
Numbers) staff and registry operators during the course
of the contract negotiations, the Requesters do not and
cannot identify such a policy or procedure. The
Requesters' substantive disagreement with the Board's
actions does not mean that the Board's actions were
taken without consideration of all relevant material
information.

Second, the Requesters claim that the Board failed to
consider the Preliminary Issue Report, which invited
community feedback regarding the inclusion of several
topics in a GNSO (Generic Names Supporting
Organization) policy development process charter,
including "whether any of the new [RPMs] (such as the
URS) should, like the UDRP (Uniform Domain-Name
Dispute Resolution Policy), be Consensus (Consensus)
Policies applicable to all gTLDs." The Requesters claim
that, in light of the Preliminary Issue Report, the
Renewed Registry Agreements will "interfer[e] with the
standard policy development process." However, as the
Requesters acknowledge, the Preliminary Issue Report
did not exist at the time the Resolutions were approved,
and thus could not constitute "material information” the
Board failed to consider in approving the Resolutions.
As such, no reconsideration is warranted on this basis.

In addition, the Board does not find, as the Requesters
suggest, that the Renewed Registry Agreements will
"interfere[e] with the standard policy development
process.” As discussed above, the Board explicitly
acknowledged, in the Rationales for the Resolutions,
that the URS has not been adopted as consensus policy
and that ICANN (Internet Corporation for Assigned
Names and Numbers) therefore has no ability to impose
the URS (or other new RPMs applicable to new gTLDSs)
on legacy TLDs. The existence of certain RPMs in the
Renewed Registry Agreements, therefore, has no
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bearing on the GNSO (Generic Names Supporting
Organization) policy development process to determine
whether (or not) any of the new RPMs should be
consensus policies applicable to all gTLDs. Accordingly,
reconsideration is not appropriate.

The full BGC Recommendation on Reconsideration
Requests 15-19 and 15-20, which sets forth the analysis
and rationale in detail and with which the Board agrees,
is hereby incorporated by reference and shall be
deemed a part of this Rationale. The BGC
Recommendation on Reconsideration Requests 15-19
and 15-20 is available at https://www.icann.org
/en/system/files/files/reconsideration-request-15-19-

bc-ncsg-request-15-20-ica-bgce-recommendation-

13jan16-en.pdf (/en/system/files/files/reconsideration-

request-15-19-bc-ncsg-request-15-20-ica-bgc-

recommendation-13jan16-en.pdf) [PDF, 146 KB], and is

attached as Exhibit C to the Reference Materials.

Decision

The Board had the opportunity to consider all of the
materials submitted by or on behalf of the Requesters or
that otherwise relate to Reconsideration Requests
15-19 and 15-20. Following consideration of all relevant
information provided, the Board reviewed and has
adopted the BGC's Recommendation on
Reconsideration Requests 15-19 and 15-20
(https://www.icann.org/en/system/files/files
/reconsideration-request-15-19-bc-ncsg-request-15-20-

ica-bgc-recommendation-13jani16-en.pdf (/en/system

[files/files/reconsideration-request-15-19-bc-ncsg-

request-15-20-ica-bgc-recommendation-13jan16-en.pdf)

[PDF, 146 KB]), which shall be incorporated by
reference here and deemed a part of this Rationale and
is attached as Exhibit C to the Reference Materials to
the Board Paper on this matter.
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Adopting the BGC's recommendation has no direct
financial impact on ICANN (Internet Corporation for
Assigned Names and Numbers) and will not impact the
security, stability and resiliency of the domain name
system.

This decision is an Organizational Administrative
Function that does not require public comment.

c. Consideration of Expert Determination Re:

Obijection to Application for HOSPITAL

Whereas, on 16 December 2013, an Expert Panel upheld the
Independent Objector's (I0) Limited Public Interest (LPI)
objection to Ruby Pike, LLC's (Ruby Pike) application for
.HOSPITAL (.HOSPITAL Expert Determination).

Whereas, Ruby Pike contends that the .HOSPITAL Expert
Determination deviates from the expert determinations for all
other heath-related LPI objections and that the outlying result
is, at a minimum, as inconsistent and unreasonable as the
string confusion objection determinations for which ICANN
(Internet Corporation for Assigned Names and Numbers) has
directed re-evaluation.

Whereas, Ruby Pike initiated a Cooperative Engagement

Process (CEP) regarding the .HOSPITAL Expert Determination

upholding the IO's LPI objection to Ruby Pike's application for
.HOSPITAL.

Whereas, as part of the CEP, the Board has been asked to
evaluate this matter and to take action to deal with what Ruby
Pike believes to be the inconsistent and unreasonable
.HOSPITAL Expert Determination.

Whereas, the Board Governance Committee (BGC): (i) has
carefully considered the .HOSPITAL Expert Determination and

Ruby Pike's arguments about it; (ii) agrees with Ruby Pike that

the Objection proceedings leading to the .HOSPITAL Expert
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Determination should be re-evaluated, particularly in
comparison to the other eight health-related LPI expert
determinations; and (iii) recommends that the Board send the
.HOSPITAL Objection back for re-evaluation by a new
three-party expert panel.

Whereas, the Board has carefully considered the BGC's
recommendation and the information and arguments Ruby Pike
has presented, as well the .HOSPITAL Expert Determination in
comparison to the other eight health-related LPI expert
determinations.

Whereas, after consideration, the Board finds that the
.HOSPITAL Expert Determination is seemingly inconsistent
with the Expert Determinations resulting from all other health
related LPI objections.

Whereas, as set out in the Applicant Guidebook, ICANN
(Internet Corporation for Assigned Names and Numbers) has
reserved the right to individually consider any application for a
new gTLD (generic Top Level Domain) to determine whether
approval would be in the best interest of the Internet
community.

Resolved (2016.02.03.12), the Board has identified the
.HOSPITAL Expert Determination as not being in the best
interest of the New gTLD (generic Top Level Domain) Program
and the Internet community.

Resolved (2016.02.03.13), the Board directs the President and
CEO, or his designee(s), to take all steps necessary to address
the perceived inconsistency and unreasonableness of the
.HOSPITAL Expert Determination by sending all of the
materials for the relevant objection proceeding back to the
International Centre of Expertise of the International Chamber
of Commerce (ICC (International Chamber of Commerce)),
which should in turn establish a new three-member expert
panel to re-evaluate those materials in accordance with the
criteria for LPI objections as set forth in the Applicant
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Guidebook. In doing so, the new three-member expert panel
should also review as background the "Related LPI Expert
Determinations" referenced in the following chart.

Related LPI Expert Determinations

String

Independent Objector v. DotHealth, LLC

(http://newgtlds.icann.org/sites/default
[files/drsp/23dec13/determination-
2-1-1684-6394-en.pdf) [PDF, 154 KB]

.HEALTH

Independent Objector v. Goose Fest,
LLC (http://newgtlds.icann.org/sites
/default/files/drsp/23dec13
/determination-2-1-1489-82287-en.pdf)
[PDF, 153 KB]

.HEALTH

Independent Objector v. Afilias Limited
(http://newgtlds.icann.org/sites/default
[files/drsp/15nov13/determination-
1-1-868-3442-en.pdf) [PDF, 406 KB]

.HEALTH

Independent Objector v. Silver Glen,
LLC (http://newgtlds.icann.org/sites
/default/files/drsp/06dec13
/determination-2-1-1492-32589-en.pdf)
[PDF, 437 KB]

.HEALTHCARE

Independent Objector v. HEXAP SAS
(http://newgtlds.icann.org/sites/default
[files/drsp/10jan14/determination-
1-1-1192-28569-en.pdf) [PDF, 474 KB]

.MED

Independent Objector v. Medistry LLC
(http://newgtlds.icann.org/sites/default
/ffiles/drsp/10jan14/determination-

.MED
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2-1-907-38758-en.pdf) [PDF, 396 KB]

Independent Objector v. Charleston .MED
Road Reqistry Inc.
(http://newgtlds.icann.org/sites/default
[files/drsp/10jan14/determination-
2-1-1139-2965-en.pdf) [PDF, 427 KB]

Independent Objector v. Steel Hill, LLC .MEDICAL
(http://newgtlds.icann.org/sites/default
[files/drsp/10jan14/determination-

2-1-1561-23663-en.pdf) [PDF, 536 KB]

Rationale for Resolutions 2016.02.03.12 -
2016.02.03.13

The Board's action today, addressing how to deal with
inconsistent and/or unreasonable Expert Determinations from
the New gTLD (generic Top Level Domain) Program LPI
process, is part of the Board's role to provide general oversight
of the New gTLD (generic Top Level Domain) Program. The
action being approved today is to direct re-evaluation of the
.HOSPITAL LP1 objection proceeding which resulted in the
.HOSPITAL Expert Determination. Pursuant to the Applicant
Guidebook (Guidebook), the Board has the discretion to
individually consider an application for a new gTLD (generic
Top Level Domain). (Guidebook Module 6.3,
http://newgtlds.icann.org/en/applicants/agb/terms-04juni2-

en.pdf (http://newgatlds.icann.org/en/applicants/agb/terms-

04juni2-en.pdf) [PDF, 130 KB].) The Board's action arises from

Ruby Pike's arguments that the .HOSPITAL Expert
Determination deviates from all other health-related LPI expert
determinations and that the result is inconsistent and
unreasonable such that it warrants further action. (See Letter
from J. Genga to A. Stathos, dated 15 April 2015, at 8,
attached as Attachment A to the Reference Materials.) As set
forth in further detail in the Reference Materials, which are
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incorporated herein by reference, Ruby Pike, an affiliate of

Donuts, Inc., argues that the Board (via the New gTLD (generic

Top Level Domain) Program Committee (NGPC)) has
previously taken steps to address other inconsistent and
unreasonable results by initiating a re-evaluation of a certain

string confusion objection (SCO) expert determinations (SCO
Final Review Mechanism) and should do so here as well. (See

id.)

The Board notes that when it provided for a limited SCO Final

Review Mechanism for just a very few expert determinations
from string confusion objection proceedings, the NGPC
specifically considered, but excluded its application to other
forms of objections.

The NGPC considered whether it was appropriate, as
suggested by some commenters, to expand the scope of
the proposed review mechanism to include other Expert
Determinations, such as some resulting from Community
and Limited Public Objections, as well as other String
Confusion Objection Expert Determinations, and
possibly singular and plural versions of the same string.
The NGPC determined that to promote the goals of
predictability and fairness, establishing a review
mechanism more broadly may be more appropriate as
part of future community discussions about subsequent
rounds of the New gTLD (generic Top Level Domain)
Program. Applicants have already taken action in
reliance on many of the Expert Determinations, including
signing Registry Agreements, transitioning to delegation,
withdrawing their applications, and requesting refunds.
Allowing these actions to be undone now would not only
delay consideration of all applications, but would raise
issues of unfairness for those that have already acted in
reliance on the Applicant Guidebook.

(See https://www.icann.org/resources/board-material
/resolutions-new-gtld-2014-10-12-en#2.b (/resources/board-
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material/resolutions-new-gtld-2014-10-12-en#2.b).)

Here, although not directly on point, the Board is uniquely
swayed, as was the BGC, by Ruby Pike's assertions that the
.HOSPITAL Expert Determination is inconsistent with the other
eight health-related LPI Expert Determinations, thereby
rendering it potentially unreasonable, and thereby warranting
re-evaluation. As part of its deliberations, the Board took into
consideration the following factors, which the BGC had
previously evaluated in making its recommendation:

m The .HOSPITAL Expert Determination is inconsistent with
the results of the eight other health related LPI objections
that resulted in expert determinations, all of which were
filed by the 10. The materials submitted by the 10 and the
Applicant to the Expert Panels in each instance were very
similar and, in some instances, nearly identical (i.e.,
.HOSPITAL, .MEDICAL, and .HEALTHCARE).

m The .HOSPITAL Expert Determination is the only LPI
objection, out of the total of ten LPI objections that
resulted in expert determinations, where the expert
determination was in favor of the objector rather than the
applicant.

m The .HOSPITAL Determination is the only LPI expert
determination with a split panel decision.

m The .HOSPITAL Determination is the only LPI expert
determination where a dissenting opinion was issued.

m Four of the nine health related LPI objections filed by the
IO were against applications by subsidiaries of Donuts,
Inc. (Steel Hill, LLC (.MEDICAL); Goose Fest, LLC
(.HEALTH); Silver Glen, LLC ((HEALTHCARE); and Ruby
Pike, LLC (.HOSPITAL). The objections filed by the 10 in
all four objections are virtually identical. The . HOSPITAL
Determination is the only determination in favor of the
objector.
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m The .HOSPITAL Expert Panel is the only health related
LPI expert panel that evaluated the sufficiency of certain
protections and safeguards as part of its determination
while other expert panels deferred to ICANN (Internet
Corporation for Assigned Names and Numbers) to
implement and enforce such safeguards as necessary.
(See http://newgtlds.icann.org/sites/default/files
/drsp/06dec13/determination-2-1-1492-32589-en.pdf
(http://newgtlds.icann.org/sites/default/files/drsp/06dec13
/determination-2-1-1492-32589-en.pdf) [PDF, 437 KB]).

m Because there are no other competing applications of the
.HOSPITAL TLD (Top Level Domain), this action would
not impact other . HOSPITAL applications and therefore
would not contradict the NGPC's concern that expanding
that re-review would delay consideration of competing
applications. (See https://www.icann.org/resources/board-
material/resolutions-new-gtld-2014-10-12-en#2.b
(/resources/board-material/resolutions-new-gtld-
2014-10-12-en#2.b)).

Given these circumstances, the Board is a persuaded, as was
the BGC, that, consistent with the manner in which the Board
had addressed previous inconsistent or unreasonable expert
determinations, a re-evaluation of the objection proceedings
against Ruby Pike's application for . HOSPITAL is warranted at
this time. The re-evaluation proceeding will be administered in
accordance with the ICC (International Chamber of Commerce)
Expert Rules for Administration of Expert Proceedings, which
include the following:

m The review panel will consist of three members appointed
by the ICC (International Chamber of Commerce) (the
"Review Panel").

m The only issue subject to review shall be the .HOSPITAL
objection proceedings and the resulting Expert
Determination.
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m The record on review shall be limited to the documentary

evidence admitted into evidence during the original
proceeding. No additional documents, briefs or other
evidence may be submitted for consideration, except that
the Review Panel shall also consider the identified
"Related LPI Expert Determinations” in the above chart
as part of its review of the .HOSPITAL objection
proceeding and resulting Expert Determination.

The standard of review to be applied by the Review Panel
is: whether the original Expert Panel could have
reasonably come to the decision reached in the
underlying .HOSPITAL LPI objection proceeding through
an appropriate application of the standard of review as
set forth in the Guidebook.

ICANN (Internet Corporation for Assigned Names and
Numbers) will pay the applicable fees of the Review
Panel.

The possible outcomes of the review are: (1) the original
.HOSPITAL Expert Determination is supported by the
standard of review and reference to the identified Related
LPI Expert Determinations, and will stand as is; or (2) the
original .HOSPITAL Expert Determination reasonably
cannot be supported based on the standard of review
and reference to the identified Related LPI Expert
Determinations, and will be reversed. The Review Panel
will submit a written determination including an
explanation and rationale for its determination.

There will be a fiscal impact associated with the adoption of
this resolution, but nothing that will not or cannot be covered by
the existing New gTLD (generic Top Level Domain) Program
budget. Approval of the resolution will not impact security,
stability or resiliency issues relating to the DNS (Domain Name
System).

This is an Organizational Administrative Action not requiring
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public comment.

d. Ombudsman Report Regarding Complaint by Hu
Yi Global Information Resources (applicant for .
FBEE ("recruitment" in Chinese))

Whereas, a String Confusion Objection was filed against Hu Yi
Global Information Resources Company's (Hu Yi's) application
for the new gTLD (generic Top Level Domain) .1ZE% (meaning
"recruitment” in Chinese) (Application) by Employ Media LLC.

Whereas, the International Centre for Dispute Resolution
(ICDR) sustained the objection because the ICDR "determined
that the Applicant is deemed to be in default as it has failed to
file a timely Response to the Objection.”

Whereas, Hu Yi filed a complaint with the Ombudsman on 9
June 2015 explaining that Employ Media LLC no longer
objected to its Application for .1BHE.

Whereas, the Ombudsman issued a report to the ICANN
(Internet Corporation for Assigned Names and Numbers) Board
regarding Hu Yi's complaint, and set out facts based on his
investigation and made specific recommendations in his report.

Whereas, the Board reviewed the Ombudsman Report and
thoroughly considered his recommendations.

Resolved (2016.02.03.14), the Board directs the President,
Global Domains Division, or his designee(s), to change the
status of the Application from "Will Not Proceed" to "Evaluation
Complete,” and to permit Hu Yi's Application for .3ZEE to
proceed through the remainder of the new gTLD (generic Top
Level Domain) application process.

Rationale for Resolution 2016.02.03.14

The ICANN (Internet Corporation for Assigned Names and
Numbers) Ombudsman reports directly to the ICANN (Internet
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Corporation for Assigned Names and Numbers) Board. The
Ombudsman is an important Accountability Mechanism found
in ICANN (Internet Corporation for Assigned Names and
Numbers)'s Bylaws. The purpose of the Ombudsman is to help
evaluate whether members of the ICANN (Internet Corporation
for Assigned Names and Numbers) community have been
treated fairly. The Ombudsman acts as a neutral in attempting
to resolve complaints using alternative dispute resolution (ADR
(Alternative Dispute Resolution)) techniques. Where, in the
course of an investigation of a complaint, the Ombudsman
forms an opinion that there has been an issue of administrative
fairness, the Ombudsman may notify the Board of the
circumstances.

The Ombudsman has issued a report to the Board regarding
the closing out of Hu Yi Global Information Resources
Company's (Hu Yi's) application for the new gTLD (generic Top
Level Domain) .138% (meaning "recruitment” in Chinese)
(Application) as a result of the default determination issued on
the String Confusion Objection. The Ombudsman has
recommended that the Board "revive" (or cause to be revived)
the Application and permit it to proceed through the remainder
of the new gTLD (generic Top Level Domain) application
process. Hu Yi is the only applicant for the new gTLD (generic
Top Level Domain) .#8EE (“"recruitment” in Chinese); and
Employ Media LLC is the only entity that filed an objection to
the Application. Since its initial filing of the objection, Employ
Media has explicitly indicated to ICANN (Internet Corporation
for Assigned Names and Numbers) and to the Ombudsman
that it no longer objects to the Application. Thus, the
Ombudsman determined that permitting the Application to
proceed would have no impact on any other applicant and
would have no impact on any objector (because there is none).
In addition, the Board understands that there are no further
evaluation or objection proceedings to which the Application
would need to be subjected. The next step in the application
process is the contracting phase.
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In light of the unique set of circumstances presented here
(namely, the fact that the objection was sustained only on
procedural grounds, and that the objector later explicitly
rescinded the objection and in fact supported the Application),
and after a review of the Ombudsman Report, the Board has
determined to follow the Ombudsman's recommendation, and
direct the President, Global Domains Division or his
designee(s) to proceed with processing Hu Yi's Application for
the gTLD (generic Top Level Domain) .$8E# through the
remainder of the new gTLD (generic Top Level Domain)
application process. Taking this action will have a positive
impact on ICANN (Internet Corporation for Assigned Names
and Numbers)'s accountability to the community, as it is
appropriate to review all applicable circumstances and
recommendations resulting from one of ICANN (Internet
Corporation for Assigned Names and Numbers)'s
long-standing Accountability Mechanisms when taking
decisions that have significant impact on applicants.

This decision has no direct financial impact on ICANN (Internet
Corporation for Assigned Names and Numbers) and will not
impact the security, stability and resiliency of the domain name
system.

This decision is an Organizational Administrative Function that
does not require public comment.

. GAC (Governmental Advisory Committee)

Advice: Dublin Communiqué (October 2015)

Whereas, the Governmental Advisory Committee (Advisory
Committee) (GAC (Governmental Advisory Committee)) met
during the ICANN (Internet Corporation for Assigned Names
and Numbers) 55 meeting in Dublin, Ireland and issued a
Communigué (/en/system/files/correspondence/gac-to-board-

210oct15-en.pdf) [PDF, 165 KB] on 21 October 2015 ("Dublin

Communiqué").

Whereas, the ICANN (Internet Corporation for Assigned
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Names and Numbers) Board New gTLD (generic Top Level
Domain) Program Committee, which was decommissioned in
October 2015, previously adopted a series of scorecards to
respond to certain items of the GAC (Governmental Advisory
Committee)'s advice concerning the New gTLD (generic Top
Level Domain) Program. The Board has developed another
iteration of the scorecard to respond to the advice in the Dublin
Communiqué.

Resolved (2016.02.03.15), the Board adopts the scorecard
titled "GAC (Governmental Advisory Committee) Advice —
Dublin Communiqué 21 October 2015: Actions and Updates (3

February 2016) (/en/system/files/files/resolutions-annex-

1-03feb16-en.pdf)" [PDF 136 KB] in response to items of GAC

(Governmental Advisory Committee) advice in the Dublin
Communiqué.

Rationale for Resolution 2016.02.03.15
Article XI, Section 2.1 (/en/about/governance/bylaws#Xl) of the

ICANN (Internet Corporation for Assigned Names and
Numbers) Bylaws permit the GAC (Governmental Advisory
Committee) to "put issues to the Board directly, either by way of
comment or prior advice, or by way of specifically
recommending action or new policy development or revision to
existing policies." The GAC (Governmental Advisory
Committee) issued advice to the Board on various matters,
including the New gTLD (generic Top Level Domain) Program,
in its Dublin Communiqué (21 October 2015). The ICANN
(Internet Corporation for Assigned Names and Numbers)
Bylaws require the Board to take into account the GAC
(Governmental Advisory Committee)'s advice on public policy
matters in the formulation and adoption of the polices. If the
Board decides to take an action that is not consistent with the
GAC (Governmental Advisory Committee) advice, it must
inform the GAC (Governmental Advisory Committee) and state
the reasons why it decided not to follow the advice. The Board
and the GAC (Governmental Advisory Committee) will then try
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in good faith to find a mutually acceptable solution. If no
solution can be found, the Board will state in its final decision
why the GAC (Governmental Advisory Committee) advice was
not followed.

The ICANN (Internet Corporation for Assigned Names and
Numbers) Board New gTLD (generic Top Level Domain)
Program Committee (NGPC) previously addressed items of the
GAC (Governmental Advisory Committee)'s advice concerning
new gTLDs issued in Communiqués from Beijing (April 2013),
Durban (July 2013), Buenos Aires (November 2013),
Singapore (March 2014), London (June 2014), Los Angeles
(October 2014), Singapore (February 2015), and Buenos Aires
(June 2015). The NGPC was decommissioned in October
2015, and the Board continues to maintain general oversight
and governance over the New gTLD (generic Top Level
Domain) Program and provide strategic and substantive
guidance on New gTLD (generic Top Level Domain)-related
topics as the current round of the Program comes to a
conclusion. The Board is taking action to address the new
advice from the GAC (Governmental Advisory Committee) in
the Dublin Communiqué related to the New gTLD (generic Top
Level Domain) Program, as well as other advice. The Board's
actions are described in scorecard dated 3 February 2016
(/fen/system/files/files/resolutions-annex-1-03feb16-en.pdf)

[PDF, 136 KB].

In adopting its response to the GAC (Governmental Advisory
Committee) advice in the Dublin Communiquée, the Board
reviewed various materials, including, but not limited to, the
following materials and documents:

m GAC (Governmental Advisory Committee) Beijing
Communiqué (https://gacweb.icann.org/download
/attachments/27132037
/Final GAC Communique Durban 20130718.pdf?version=1&
modificationDate=1375787122000&api=v2) [PDF, 238
KB] (April 2013); GAC (Governmental Advisory
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Committee) Durban Communiqué

(https://gacweb.icann.org/download/attachments

127132037

/Final GAC Communique Durban 20130717.pdf?version=1&

modificationDate=1374215119858&api=v2) [PDF, 103

KB] (July 2013); GAC (Governmental Advisory
Committee) Buenos Aires Communiqué

(https://gacweb.icann.org/download/attachments

127132037

/EINAL Buenos Aires GAC Communigue 20131120.pdf?version=1&

modificationDate=1385055905332&api=v2) [PDF, 97 KB]

(November 2013); GAC (Governmental Advisory
Committee) Singapore Communiqué

(https://gacweb.icann.org/download/attachments

127132037

/GAC Amended Communique Singapore 20140327%5B1%5D pdf?version=1&

modificationDate=1397656205000&api=v2) [PDF, 147

KB] (as amended) (March 2014); GAC (Governmental
Advisory Committee) London Communiqué

(https://gacweb.icann.org/download/attachments

127132037

/Communique%20London%20final.pdf?version=1&

modificationDate=1406852169128&api=v2) [PDF, 138

KB] (June 2014); GAC (Governmental Advisory
Committee) Los Angeles Communiqué (/en/system/files

/correspondence/gac-to-board-150ct14-en.pdf) [PDF, 127

KB] (October 2014); GAC (Governmental Advisory
Committee) Singapore Communiqué (/en/system/files

/correspondence/gac-to-board-11feb15-en.pdf) [PDF, 113

KB] (February 2015); GAC (Governmental Advisory
Committee) Buenos Aires Communiqué

(https://gacweb.icann.org/download/attachments

127132037

/GAC%20Buenos%20Aires%2053%20Communique.pdf?version=1&

modificationDate=1435188375963&api=v2) [PDF, 106

KB] (June 2015); GAC (Governmental Advisory
Committee) Dublin Communiqué (/en/system/files

/correspondence/gac-to-board-21oct15-en.pdf) [PDF, 165

15/04/2016 15:14



Resources - [ICANN https://www.icann.org/resources/board-material/resolutions-2016-02-03-en

KB] (October 2015)

m Applicant responses to GAC (Governmental Advisory
Committee) advice: http://newgtlds.icann.org
/en/applicants/gac-advice/ (http://newgtlds.icann.org
/en/applicants/gac-advice/)

m Applicant Guidebook, Module 3: http://newgtlds.icann.org
/en/applicants/agb/objection-procedures-04juni2-en.pdf
(http://newgtlds.icann.org/en/applicants/agb/objection-
procedures-04juni2-en.pdf) [PDF, 260 KB]

m 9 November 2015 letter (/fen/system/files/correspondence
/diaz-to-crocker-09nov15-en.pdf) [PDF, 294 KB] from the
Registry Stakeholder Group to the ICANN (Internet
Corporation for Assigned Names and Numbers) Board
regarding the GAC (Governmental Advisory Committee)'s
advice in the Dublin Communiqué regarding the use of
two-character country codes.

The adoption of the GAC (Governmental Advisory Committee)
advice as provided in the scorecard will have a positive impact
on the community because it will assist with resolving the
advice from the GAC (Governmental Advisory Committee) on
the New gTLD (generic Top Level Domain) Program and other
matters. There are no foreseen fiscal impacts associated with
the adoption of this resolution. Approval of the resolution will
not impact security, stability or resiliency issues relating to the
DNS (Domain Name System).

This is an Organizational Administrative function that does not
require public comment.

f. Board Governance Committee Recommendation
Regarding Implementation of Public Interest
Commitments for .DOCTOR Registry Agreement

Whereas, at its 6 May 2015 meeting, the Board Governance
Committee (BGC) recommended that "the NGPC again review
the proposed implementation of a public interest commitment
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for the .DOCTOR TLD (Top Level Domain), and to re-evaluate
the NGPC's 12 February 2015 determination.”

Whereas, the ICANN (Internet Corporation for Assigned
Names and Numbers) Board New gTLD (generic Top Level
Domain) Program Committee (NGPC) was decommissioned on
22 October 2015 and the Board continues to maintain general
oversight and governance over the New gTLD (generic Top
Level Domain) Program and provide strategic and substantive
guidance on New gTLD (generic Top Level Domain)-related
topics as the current round of the Program comes to a
conclusion.

Resolved (2016.02.03.16), the Board reaffirms the NGPC's
acceptance of the Governmental Advisory Committee
(Advisory Committee)'s (GAC (Governmental Advisory
Committee)) advice (https://gacweb.icann.org/download
/attachments/33849634

/FINAL Buenos Aires GAC Communigue 20131120.pdf?version=1&

modificationDate=1390438464000&api=v2) [PDF, 97 KB]

issued in the Buenos Aires Communiqué (20 November 2013)
regarding .DOCTOR, and clarifies that the President and CEO,
or his designee(s), is directed to implement the GAC
(Governmental Advisory Committee)'s advice by including in
the .DOCTOR Registry Agreement the eight additional Public
Interest Commitments associated with highly-regulated TLDs.

Rationale for Resolution 2016.02.03.16

In response to a recommendation from the Board Governance
Committee (BGC), the Board is taking action at this time to
clarify the proposed implementation of public interest
commitments for the . DOCTOR TLD (Top Level Domain). The
.DOCTOR TLD (Top Level Domain) was included as one of the
Category 1 strings (https:/gacweb.icann.org/display/GACADV

/2013-04-11-Safeguards-Categories-1) requiring additional

safeguards in the Governmental Advisory Committee (Advisory
Committee)'s (GAC (Governmental Advisory Committee))
Beijing Communigué (https:/gacweb.icann.org/download
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/attachments/27132037
/Beijing%20Communigue%20april2013 Final.pdf?version=1&
modificationDate=1365666376000&api=v2) [PDF, 156 KB] (11
April 2013). ICANN (Internet Corporation for Assigned Names
and Numbers) initiated a public comment period (23 April 2013)
to solicit input on how the ICANN (Internet Corporation for
Assigned Names and Numbers) Board New gTLD (generic Top
Level Domain) Program Committee (NGPC) should address
the GAC (Governmental Advisory Committee)'s safeguard
advice in the Beijing Communiqué.

On 29 October 2013, the NGPC sent a letter (/en/system/files
/correspondence/crocker-to-dryden-3-29oct13-en.pdf) [PDF,
664 KB] to the GAC (Governmental Advisory Committee) about
its proposed implementation of the Category 1 Safeguard
advice in the Beijing Communiqué. The NGPC proposed to
modify the text of the Category 1 Safeguards as appropriate to
meet the spirit and intent of the advice in a manner that allowed
the requirements to be implemented as Public Interest
Commitments (PICs) in Specification 11 of the New gTLD
(generic Top Level Domain) Registry Agreement. The NGPC
also proposed to distinguish the list of strings between those
that the NGPC considered to be associated with market
sectors or industries that have highly-regulated entry
requirements in multiple jurisdictions, and those that do not.
The Category 1 Safeguards in the PIC would apply to the TLDs
based on how the TLD (Top Level Domain) string was
categorized (i.e. the highly-regulated TLDs would have eight
additional PICs, and the others would have three additional
PICs). In the NGPC's October 2013 proposal, .DOCTOR was
not proposed to be classified as "highly-regulated".

In the GAC (Governmental Advisory Committee)'s Buenos

Aires Communiqué (https://gacweb.icann.org/download
/attachments/33849634

/FINAL Buenos Aires GAC Communigue 20131120.pdf?version=1&
modificationDate=1390438464000&api=v2) [PDF, 97 KB] (20
November 2013), the GAC (Governmental Advisory
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Committee) advised (https://gacweb.icann.org/display
/GACADV/2013-11-20-Cat1-Cat2) the Board "to re-categorize
the string .doctor as falling within Category 1 safeguard advice
addressing highly regulated sectors, therefore ascribing these
domains exclusively to legitimate medical practitioners. The
GAC (Governmental Advisory Committee) notes the strong
implications for consumer protection and consumer trust, and
the need for proper medical ethical standards, demanded by
the medical field online to be fully respected." The NGPC
considered the GAC (Governmental Advisory Committee)'s
Buenos Aires advice, and in the iteration of the Scorecard from
5 February 2014 (https://gacweb.icann.org/download
/attachments/33849634/resolutions-new-gtld-annex-1-05feb14-
en.pdf?version=1&modificationDate=1392335353000&api=v2)
[PDF, 371 KB], the NGPC (1) adopted the proposed
implementation (/en/system/files/files/resolutions-new-gtid-
annex-2-05feb14-en.pdf) [PDF, 61 KB] of Category 1
Safeguards that was sent to the GAC (Governmental Advisory
Committee) in October 2013; and (2) accepted the GAC
(Governmental Advisory Committee)'s Buenos Aires advice to
"re-categorize the string .doctor as falling within Category 1
safeguard advice addressing highly regulated sectors and
ensure that the domains in the .doctor TLD (Top Level Domain)
are ascribed exclusively to legitimate medical practitioners."

One of the contending applicants for the .DOCTOR TLD (Top
Level Domain) raised some concerns in Reconsideration
Request 15-3 (/resources/pages/reconsideration-15-3-brice-
trail-llc-2015-03-12-en) about the proposed implementation of
the GAC (Governmental Advisory Committee)'s advice and
with respect to what Public Interest Commitments will be
required in the .DOCTOR Registry Agreement. At its 6 May
2015 meeting, the Board Governance Committee began
discussions about Reconsideration Request 15-3, and
postponed making a final determination on the Reconsideration
Request. The BGC recommended that "the NGPC again
review the proposed implementation of a public interest
commitment for the .DOCTOR TLD (Top Level Domain), and to
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re-evaluate the NGPC's 12 February 2015 determination.” The
NGPC has since been decommissioned and the Board
continues to maintain general oversight and governance over
the New gTLD (generic Top Level Domain) Program and
provide strategic and substantive guidance on New gTLD
(generic Top Level Domain)-related topics as the current round
of the Program comes to a conclusion.

With this action, the Board clarifies that to implement the GAC
(Governmental Advisory Committee) advice that the NGPC
accepted in February 2014, the following eight Category 1
Safeguards should be included in the .DOCTOR Registry
Agreement:

1. Registry Operators will include a provision in their
Registry-Registrar Agreements that requires registrars
to include in their Registration Agreements a provision
requiring registrants to comply with all applicable laws,
including those that relate to privacy, data collection,
consumer protection (including in relation to misleading
and deceptive conduct), fair lending, debt collection,
organic farming, disclosure of data, and financial
disclosures.

2. Registry Operators will include a provision in their
Registry-Registrar Agreements that requires registrars
at the time of registration to notify registrants of the
requirement to comply with all applicable laws.

3. Registry Operators will include a provision in their
Registry-Registrar Agreements that requires registrars
to include in their Registration Agreements a provision
requiring that registrants who collect and maintain
sensitive health and financial data implement
reasonable and appropriate security measures
commensurate with the offering of those services, as
defined by applicable law.

4. Registry Operators will proactively create a clear
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pathway for the creation of a working relationship with
the relevant regulatory or industry self-regulatory bodies
by publicizing a point of contact and inviting such bodies
to establish a channel of communication, including for
the purpose of facilitating the development of a strategy
to mitigate the risks of fraudulent and other illegal
activities.

. Registry Operators will include a provision in their

Registry-Registrar Agreements that requires registrars
to include in their Registration Agreements a provision
requiring registrants to provide administrative contact
information, which must be kept up-to-date, for the
notification of complaints or reports of registration
abuse, as well as the contact details of the relevant
regulatory, or industry self-regulatory, bodies in their
main place of business.

. Registry Operators will include a provision in their

Registry-Registrar Agreements that requires registrars
to include in their Registration Agreements a provision
requiring a representation that the registrant possesses
any necessary authorizations, charters, licenses and/or
other related credentials for participation in the sector
associated with the TLD (Top Level Domain).

. If a Registry Operator receives a complaint expressing

doubt with regard to the authenticity of licenses or
credentials, Registry Operators should consult with
relevant national supervisory authorities, or their
equivalents regarding the authenticity.

. Registry Operators will include a provision in their

Registry-Registrar Agreements that requires registrars
to include in their Registration Agreements a provision
requiring registrants to report any material changes to
the validity of the registrants' authorizations, charters,
licenses and/or other related credentials for participation
in the sector associated with the TLD (Top Level
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Domain) in order to ensure they continue to conform to
appropriate regulations and licensing requirements and
generally conduct their activities in the interests of the
consumers they serve.

By clarifying the implementation details of the NGPC's 5
February 2014 action, the Board notes that other potential
registrants of . DOCTOR domains — such as professors, doctors
of law and those who perform repairs or have "doctor” in their
business name (e.g., "Shoe Doctor," "Computer Doctor") would
not be limited by the PICs from being able to register names in
the TLDs. Additionally, directories, review sites, commentators
and services that provide information about medical and other
types of doctors could be permitted. In clarifying the
implementation details of the NGPC's 5 February 2014 action,
the Board notes that it considered a review of a sample of
regulatory schemes in multiple jurisdictions to determine
whether the term "doctor” is associated with market sectors
that have clear and/or regulated entry requirements in multiple
jurisdictions, or is strongly associated with a highly-regulated
industry in multiple jurisdictions. The review indicates that the
term "doctor" is associated with medical practitioners in many
countries, and in this context, has highly-regulated entry
requirements (e.g. Kenya Medical Practitioners and Dentists
Act, the German Approbationsordnung fiir Arzte (Regulation of
the Licensing of Doctors), and the Medical Board of Australia).
The term "doctor"” in various jurisdictions around the world also
applies to persons who have earned doctoral degrees. In this
context, the term "doctor” is also associated with clear and/or
regulated entry requirements in multiple jurisdictions for
obtaining such degrees (e.g. Doctor of Philosophy (PhD),
Doctor of Education (EdD) and Doctor of Psychology (PsyD)).
The review also shows that the term "doctor” is used in a
general sense to refer to a person having expertise in a
particular field without reference to formalized licensing
requirements as noted above by the examples "Shoe Doctor,
"Computer Doctor".
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It should be noted, however, that a registry operator may
impose additional registration restrictions that may otherwise
limit eligible registrants in the TLD (Top Level Domain). For
example, the registry operator may impose registration
restrictions that require potential registrants to validate their
credentials as licensed medical practitioners in order to register
a name in the TLD (Top Level Domain). Imposing such a
restriction would be at the discretion of the registry operator.

In adopting its response to the BGC recommendation, the
Board reviewed various materials, including, but not limited to,
the following materials and documents:

m GAC (Governmental Advisory Committee) Beijing
Communiqué (https://gacweb.icann.org/download
/attachments/27132037
/Final_GAC_Communique_Durban_20130718.pdf?version=1&
modificationDate=1375787122000&api=v2) [PDF, 238
KB] (April 2013); GAC (Governmental Advisory
Committee) Durban Communiqué
(https://gacweb.icann.org/download/attachments
/27132037
/Final GAC Communique Durban 20130717.pdf?version=1&
modificationDate=1374215119858&api=v2) [PDF, 103
KB] (July 2013); GAC (Governmental Advisory
Committee) Buenos Aires Communigqué
(https://gacweb.icann.org/download/attachments
/27132037
/FINAL Buenos Aires GAC Communique 20131120.pdf?version=1&
modificationDate=1385055905332&api=v2) [PDF, 97 KB]
(November 2013); GAC (Governmental Advisory
Committee) Singapore Communigqué
(https://gacweb.icann.org/download/attachments
/27132037
/GAC _Amended Communique Singapore 20140327%5B1%5D.pdf?version=1&
modificationDate=1397656205000&api=v2) [PDF, 147
KB] (as amended) (March 2014); GAC (Governmental
Advisory Committee) London Communiqué
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(https://gacweb.icann.org/download/attachments
/27132037
/Communigue%20London%20final.pdf?version=1&
modificationDate=1406852169128&api=v2) [PDF, 138
KB] (June 2014); GAC (Governmental Advisory
Committee) Los Angeles Communiqué (/en/system/files
/correspondence/gac-to-board-150ct14-en.pdf) [PDF, 127
KB] (October 2014); GAC (Governmental Advisory
Committee) Singapore Communigué (/en/system/files
/correspondence/gac-to-board-11feb15-en.pdf) [PDF, 113
KB] (February 2015); GAC (Governmental Advisory
Committee) Buenos Aires Communigqué
(https://gacweb.icann.org/download/attachments
/27132037
/GAC%20Buenos%20Aires%2053%20Communique.pdf?version=1&
modificationDate=1435188375963&api=v2) [PDF, 106
KB] (June 2015)

m Applicant responses to GAC (Governmental Advisory
Committee) advice: http://newgtlds.icann.org
/en/applicants/gac-advice/ (http://newgtlds.icann.org
/en/applicants/gac-advice/)

m Applicant Guidebook, Module 3: http://newgtlds.icann.org
/en/applicants/agb/objection-procedures-04juni2-en.pdf
(http://newgtlds.icann.org/en/applicants/agb/objection-
procedures-04juni2-en.pdf) [PDF, 260 KB]

m Reconsideration Request 15-3 (/resources/pages
/reconsideration-15-3-brice-trail-llc-2015-03-12-en)

m Other correspondence related to implementation of the
Category 1 Safeguard Advice from the GAC
(Governmental Advisory Committee)

The adoption of the Board's resolution will have a positive
impact on the community because it will provide greater clarity
to the GAC (Governmental Advisory Committee), the
applicants and the community about the implementation of the
Public Interest Commitments applicable to the .DOCTOR TLD
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(Top Level Domain). This clarification will also allow the
contending applicants for the .DOCTOR TLD (Top Level
Domain) to move forward with resolving the contention set.

There are no foreseen fiscal impacts associated with the
adoption of this resolution. Approval of the resolution will not
impact security, stability or resiliency issues relating to the DNS
(Domain Name System).

This is an Organizational Administrative function that does not
require public comment.

. Establishing a Set of KPIs for Board Performance

and Improvement Efforts (ATRT2 Rec. 1, 2 & 3)

Whereas, on 26 June 2014, the ICANN (Internet Corporation
for Assigned Names and Numbers) Board accepted the
recommendations of the Final Report of the Second
Accountability and Transparency Review Team (ATRT2)
published on 31 December 2013.

Whereas, ATRT2 Recommendation 1 stated "The Board
should develop objective measures for determining the quality
of ICANN (Internet Corporation for Assigned Names and
Numbers) Board members and the success of Board
improvement efforts, and analyze those findings over time."

Whereas, ATRT2 Recommendation 2 stated "The Board
should develop metrics to measure the effectiveness of the
Board's functioning and improvement efforts, and publish the
materials used for training to gauge levels of improvement.”

Whereas, ATRT2 Recommendation 3 stated "The Board
should conduct qualitative/quantitative studies to determine
how the qualifications of Board candidate pools change over
time and should regularly assess Directors' compensation
levels against prevailing standards."

Whereas, the Board Governance Committee (BGC) considered
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ATRT2 Recommendations and provided the Board with
recommendations on implementation, including among other
things the development of Key Performance Indicators (KPIs)
to help measure the Board's function and improvement efforts.

Whereas, the Board recognizes the importance of measuring
how well the Board functions, including its logistical aspects,
and of measuring the Board's improvement efforts.

Whereas, the Board is engaged, through the BGC, in an
ongoing process to review the Board's working practices and
develop comprehensive and holistic KPls and other relevant
metrics with which the Board can measure its effectiveness
and improvement over time.

Whereas, the BGC has recommended that the Board accept a
first set of KPIs specifically in response to the ATRT2
recommendations, with the understanding that additional and
more comprehensive KPIs will continue being developed and
modified over time as part of the BGC and the Board's
standard operating procedures and activities.

Resolved (2016.02.03.17), the Board approves the KPIs set
forth in Attachment 1 to the Reference Materials, and agrees
with the BGC that the Board should continue to develop of
more comprehensive, richer set of KPIs and other relevant
metrics with which the Board can measure its effectiveness
and improvement over time.

Resolved (2016.02.03.18), with respect to the portion of ATRT2
Recommendation 3 recommending that the Board "conduct
gualitative/quantitative studies to determine how the
gualifications of Board candidate pools change over time", the
Board will undertake to commence discussions with the
Nominating Committee and electing bodies that are
responsible for the selection of Directors and that have access
to the qualifications of candidate pools.

50 of 64 15/04/2016 15:14



Resources - ICANN

51 of 64

https://www.icann.org/resources/board-material/resolutions-2016-02-03-en

Rationale for Resolutions 2016.02.03.17 -
2016.02.03.18

The implementation of recommendations (/en/about/aoc-review
/atrt/final-recommendations-31dec13-en.pdf) [PDF, 3.46 MB]

from the Second Accountability and Transparency Review
Team (ATRT2) began in June 2014, shortly after the Board
accepted the recommendations. The initial Implementation
Plan scheduled the completion of Recommendations 1, 2 and 3
in June 2015, which was later revised to February 2016, to
allow Board Governance Committee (BGC) to further discuss
the overall process, including the development of Key
Performance Indicators (KPIs) to help measure the efforts
called for in ATRT2 Recommendations 1, 2 and 3.

The BCG is working with the Board to review comprehensively
the Board's performance and improvement efforts and to
develop relevant and substantive KPIs to measure both. The
first set of KPIs (see Attachment A to the Reference Materials)
that the Board has approved today was developed directly in
response to the ATRT2 recommendations. However, the Board
is dedicated to pursuing the development of even more
meaningful KPIs as an ongoing effort to help improve the
metrics by which the Board measures its performance
overtime. Accordingly, the Board now considers this effort as
part of its ongoing activities to help enhance its performance,
which the BGC is tasked with in Section I.A of its charter (see
https://www.icann.org/resources/pages/charter-

06-2012-02-25-en (/resources/pages/charter-

06-2012-02-25-en)).

With respect to ATRT 2 Recommendation 1, the Board has
previously stated that it is difficult to determine the quality of
individual Board members as this terminology could be
interpreted in many different ways. In accepting this
recommendation, the Board agreed to measure its
improvement efforts (training programs) over time, which is
what the first approved KPIs address.
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With respect to ATRT 2 Recommendation 2, which is partly
redundant to Recommendation 1, the proposed first KPIs
measure the Board's current logistical functioning.

With respect to ATRT 2 Recommendation 3, the Board has
previously indicated that it does not have access to the
information related to the Board candidate pools, and in
particular as it relates to the Nominating Committee
candidates, that would allow for assessment or measurement
by the Board of Board candidate qualifications. Accordingly, the
Board will undertake to commence discussions with the
Nominating Committee and the electing bodies that are
responsible for the selection of Directors and that have access
to the qualifications of candidate pools.

Adopting this initial set of KPIs will have no direct fiscal impact
on ICANN (Internet Corporation for Assigned Names and
Numbers) or the community that is not already budgeted, and
will not have an impact of the security, stability and resiliency of
the domain name system.

This is an Organization Administrative Function that does not
require public comment.

h. USG IANA (Internet Assigned Numbers
Authority) Stewardship Transition - Additional
FY16 Expenses and Funding

Whereas, on 25 June 2015, the Board approved the FY16
Operating Plan and Budget, which included an estimated
budget envelope of US$7 million for the USG IANA (Internet
Assigned Numbers Authority) Stewardship Transition Project
(the Project) to be funded by the Reserve Fund.

Whereas, that budget envelope was fully utilized during the first
five months of FY16, including a US$4 million cost of external
legal advice (as referred to at https://www.icann.org/resources
/pages/iana-stewardship-project-costs-2015-10-16-en
(/resources/pages/iana-stewardship-project-costs-
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2015-10-16-en)) during that five-month period.

Whereas, it is projected that the cost to complete the Cross-
Community Working Group on Enhancing ICANN (Internet
Corporation for Assigned Names and Numbers)
Accountability's (CCWG) Work Stream 1 recommendation
development work and, to carry out the implementation work
(including bylaws drafting) during the remaining seven months
of FY16 to be US$8 to 9 million, including US$3.5 million for
additional external legal advice.

Whereas, the Board Finance Committee (BFC), the co-chairs
of the CCWG and the Cross-Community Working Group to
Develop an IANA (Internet Assigned Numbers Authority)
Stewardship Transition Proposal on Naming Related Functions
(CWG) met on 28 January 2016 to address this escalating cost
issue.

Whereas, the BFC recommended the following three actions:
(a) the CFO to work with the CCWG and CWG co-chairs to
review and confirm the estimates for the remainder of FY16; (b)
ICANN (Internet Corporation for Assigned Names and
Numbers) to facilitate a discussion on how to establish proper
budgetary estimates and cost control mechanisms for the next
phase of Cross Community Work in FY16 (Implementation
including Bylaws Drafting), to take place between the CCWG
and CWG co-chairs and the SO (Supporting Organization)/AC
(Advisory Committee; or Administrative Contact (of a domain
registration)) Chairs/Chartering Organizations; (c) the ICANN
(Internet Corporation for Assigned Names and Numbers) Board
should initiate a community discussion on how to replenish the
Reserve Fund.

Whereas, the Board Finance Committee met on 2 February
2016 to follow up on the actions agreed during the call on 28
January 2016, and determined as an interim measure to
recommend to the Board to approve an expenditure of US$4.5
million to cover the current estimate of costs of the Project from
December 2015 until the end of the ICANN (Internet
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Corporation for Assigned Names and Numbers) 55 meeting in
Marrakech, and that cost would be funded from the Reserve
Fund.

Whereas the Board reiterates on its 25 June 2015 statement
that the Board is "committed to supporting the community in
obtaining the advice it needs in developing recommendations
in support of the transition process, and also notes the
importance of making sure that the funds entrusted to ICANN
(Internet Corporation for Assigned Names and Numbers) by
the community are used in responsible and efficient ways.
Assuring the continuation of cost-control measures over the
future work of the independent counsel is encouraged." (See
https://www.icann.org/resources/board-material/resolutions-

2015-06-25-en#2.c (/resources/board-material/resolutions-

2015-06-25-en#2.¢c).)

Resolved (2016.02.03.19), the Board approves a budget
envelope of up to US$4.5 million, as an interim measure, to
cover the costs of the Project incurred from December 2015 to
the end of the ICANNS55 in Marrakech (in addition to the
budgeted envelope of US$7 million included in the already
approved FY16 Operating Plan and Budget) to be funded
through a fund release from the Reserve Fund.

Rationale for Resolution 2016.02.03.19

The USG IANA (Internet Assigned Numbers Authority)
Stewardship Transition is a major initiative to which the ICANN
(Internet Corporation for Assigned Names and Numbers)
Community as a whole is dedicating a significant amount of
time and resources. ICANN (Internet Corporation for Assigned
Names and Numbers)'s support for the community's work
towards a successful completion of the Project (including both
the USG IANA (Internet Assigned Numbers Authority)
Stewardship transition proposal development and the CCWG's
worK) is critical for ICANN (Internet Corporation for Assigned
Names and Numbers).
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Considering its exceptional nature and the significant amount
of costs anticipated to be incurred, the funding of this Project
could not be provided through the Operating Fund. Accordingly,
when the Board approved the FY15 and FY16 Operating Plans
and Budgets, it included the anticipated funding of the
transition initiative costs through a corresponding withdrawal
from the Reserve Fund.

ICANN (Internet Corporation for Assigned Names and
Numbers) is not able to unilaterally decide to fund these
expenses through the New gTLD (generic Top Level Domain)
auction proceeds, or potential excess from New gTLD (generic
Top Level Domain) application fees, as the Board has
committed in the past to organize community consultation on
the future use of these funds.

The costs on the USG Stewardship Transition Initiative
incurred through the first five months of FY16 totaled US$7
million, an amount equal to the total envelope budgeted for the
entire of FY16. Furthermore, the expenses projected for the
remaining seven months of FY16 are estimated at US$8 to
US$9 million, including US$3.5 million in external legal advice
expenses.

Considering the strategic importance for this initiative to be
successfully completed, the Board needs to approve additional
expense envelopes for FY16 and identify the funding source.

Based on the extracts from Section 4 of the Charters of the
CCWG and CWG, the Board acknowledges that the CCWG
and CWG, through their co-chairs, are responsible for defining
and requesting staff support, meeting support, experts and
facilitators. The CCWG and CWG co-chairs are also
responsible for defining and requesting additional advisors or
experts and, doing so by providing ICANN (Internet
Corporation for Assigned Names and Numbers) with rationale
and expected costs.

The CCWG Charter states:
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The ICANN (Internet Corporation for Assigned Names
and Numbers) Staff assigned to the CCWG-
Accountability will fully support the work of the CCWG-
Accountability as requested by the co-chairs, including
meeting support, document drafting, editing and
distribution and other substantive contributions when
deemed appropriate by the CCWGAccountability. ICANN
(Internet Corporation for Assigned Names and Numbers)
will provide access to relevant experts and professional
facilitators as requested by the CCWGAccountability
Chairs.

The CWG charter contains the same statement as above.

The CCWG Charter continues

[...] the CCWG-Accountability may also identify
additional advisors or experts to contribute to its
deliberations [...]. Should additional costs be involved in
obtaining input from additional advisors or experts, prior
approval must be obtained from ICANN (Internet
Corporation for Assigned Names and Numbers). Such a
request for approval should at a minimum include the
rationale for selecting additional advisors or experts as
well as expected costs.

The CWG Charter reads:

The chairs of this charter's drafting team, Jonathan
Robinson and Byron Holland, will write to ICANN
(Internet Corporation for Assigned Names and Numbers)
seeking reasonable travel resources for CWG members
to participate in face-to-face CWG meetings, but on the
understanding that the CWG will make every effort to
hold any face-to-face meetings concurrent, or in
conjunction with regularly scheduled ICANN (Internet
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Corporation for Assigned Names and Numbers)
meetings.

As a result, the BFC recommended to the CCWG and CWG
co-chairs the following three actions: (a) the CFO to work with
the CCWG and CWG co-chairs to review and confirm the
estimates for the remainder of FY16; (b) ICANN (Internet
Corporation for Assigned Names and Numbers) to facilitate a
discussion on how to establish proper budgetary estimates and
cost control mechanisms for the next phase of Cross
Community Work in FY16 (Implementation including Bylaws
drafting), to take place between the CCWG and CWG co-chairs
and the SO (Supporting Organization)/AC (Advisory
Committee; or Administrative Contact (of a domain
registration)) Chairs/Chartering Organizations; (c) the ICANN
(Internet Corporation for Assigned Names and Numbers) Board
should initiate a community discussion on how to replenish the
Reserve Fund.

The above requests are consistent with previous
communication issued by ICANN (Internet Corporation for
Assigned Names and Numbers)'s CFO:

m to the CCWG co-chairs on 14 October 2015 through a
letter on the ICANN (Internet Corporation for Assigned
Names and Numbers) website (see
https://community.icann.org/display/acctcrosscomm
/Costs+of+independent+legal+advice
(https://community.icann.org/display/acctcrosscomm
/Costs+of+independent+legal+advice)) requesting the
co-chairs to provide estimates for external legal advice.

= to the CWG and CCWG co-chairs, an email dated 30
November 2015, providing actual costs incurred by the
four-month period ending 31 October 2015 and
requesting to provide the ICANN (Internet Corporation for
Assigned Names and Numbers) CFO with cost estimates
for the external legal advice expected to be incurred from
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31 October 2015 until 30 June 2016.

In addition, as the amount of expenses incurred for this
initiative totals an estimated US$24.7 million for FY15 and
FY16, it is expected that the Reserve Fund balance will be
approximately reduced to US$60 million, corresponding to
approximately 6 to 7 months of Operating Expenses, well
below its current target level of 12 months of Operating
Expenses or approximately US$113 million. As a result, the
Board will initiate a process to identify a solution to replenish
the Reserve Fund by the estimated amount of US$24.7 million
(or its actual amount once known). The ICANN (Internet
Corporation for Assigned Names and Numbers) Board plans to
initiate a community discussion on how to replenish the
Reserve Fund.

The Board expects that as the community groups continue to
incur costs for the initiative, they will perform cost management
exercises. Guidelines will be developed on cost management
practices.

This action will not have a direct impact on the security, stability
and resiliency of the domain name system.

This is an Organizational Administrative Function that does not
require public comment.

3. Executive Session - CONFIDENTIAL

58 of 64

a. President and CEO FY16 SR1 At-Risk

Compensation

Whereas, each Board member has confirmed that he/she does
not have a conflict of interest with respect to establishing the
amount of payment for the President and CEO's FY16 SR1
at-risk compensation payment.

Whereas, the Compensation Committee recommended that the
Board approve payment to the President and CEO for his FY16
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SR1 at-risk compensation.

Resolved (2016.02.03.20), the Board hereby approves a
payment to the President and CEO for his FY16 SR1 at-risk
compensation component.

Rationale for Resolution 2016.02.03.20

When the President and CEO was hired, he was offered a
base salary, plus an at-risk component of his compensation
package. This same structure exists today. Consistent with all
ICANN (Internet Corporation for Assigned Names and
Numbers) staff members, the President and CEO is to be
evaluated against specific goals, which the President and CEO
has set in coordination with the Compensation Committee.

Following FY16 SR1, which is a scoring period that ran from 16
May 2015 through 15 November 2015, the President and CEO
provided to the Compensation Committee his self-assessment
of his achievements towards his goals for FY16 SR1 the
measurement period. After seeking input from other Board
members, the Compensation Committee reviewed with the
President and CEO his FY16 SR1 goals and discussed his
achievements against those goals. Following that discussion,
the Compensation Committee recommended that the Board
approve the President and CEQO's at-risk compensation for the
first scoring period of FY16 and the Board agrees with that
recommendation.

While this will have a fiscal impact on ICANN (Internet
Corporation for Assigned Names and Numbers), it is an impact
that was contemplated in the FY16 budget. This decision will
not have an impact on the security, stability or resiliency of the
domain name system.

This is an Organizational Administrative Function that does not
require public comment.

[Published on 5 February 2016]
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b. Election of Géran Marby as ICANN (Internet

Corporation for Assigned Names and Numbers)'s
President and CEO (Published on 11 February
2016)

Whereas, Fadi Chehadé will step down as President and Chief
Executive Officer (CEO) of ICANN (Internet Corporation for
Assigned Names and Numbers) on 15 March 2016.

Whereas, in order to conduct a search for a new President and
CEO, the Board established a CEO Search Committee
consisting of eight Board members.

Whereas, a description of the position of the ICANN (Internet
Corporation for Assigned Names and Numbers) President and
CEO was posted on the ICANN (Internet Corporation for
Assigned Names and Numbers) website at
http://www.icann.org/en/groups/other/ceo-search (/en/groups

/other/ceo-search).

Whereas, the CEO Search Committee engaged Odgers
Berndtson, an international executive search firm, to identify
candidates for the President and CEO position.

Whereas, the executive search firm conducted a detailed,
thorough, global and international search for a CEO candidate,
and identified numerous candidates for the CEO Search
Committee to consider.

Whereas, the CEO Search Committee carefully considered the
qualifications of all identified candidates and chose a number to
interview at length.

Whereas, approximately 115 candidate resumes were
received, 16 candidates were chosen for further evaluation by
the CEO Search Committee, eight candidates were interviewed
in face-to-face meetings by the CEO Search Committee, and
four candidates were interviewed in face-to-face meetings by
the full Board.
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Whereas, after lengthy interviews and deliberations, the Board
identified Goran Marby as the leading candidate for the
President and CEO position.

Whereas, the Board finds that Géran Marby possesses the
leadership, political, technical and management skills
necessary to lead ICANN (Internet Corporation for Assigned
Names and Numbers) as President and CEO.

Whereas, the CEO Search Committee has recommended that
Goran Marby be elected President and CEO and the
Compensation Committee has recommended a reasonable
compensation package for Géran Marby.

Whereas, Goran Marby will not be able to begin his full time
position with ICANN (Internet Corporation for Assigned Names
and Numbers) as President and CEO for several weeks
following Fadi Chehadé's final date of employment.

Whereas, the Board has determined that Akram Atallah should
be appointed President and CEO for the time period of 16
March 2016 and until Goran Marby is able to begin his full time
position with ICANN (Internet Corporation for Assigned Names
and Numbers) as President and CEO.

Resolved (2016.02.03.21), beginning on 16 March 2016 and
until Géran Marby is able to begin his full time position with
ICANN (Internet Corporation for Assigned Names and
Numbers) as President and CEO, Akram Atallah shall serve as
President and CEO at the pleasure of the Board and in
accordance with ICANN (Internet Corporation for Assigned
Names and Numbers)'s Bylaws, and shall hold this office until
his resignation, removal, or other disqualification from service,
or until his successor shall be elected and qualified.

Resolved (2016.02.03.22), beginning on the date that Géran
Marby is able to begin his full time position with ICANN

(Internet Corporation for Assigned Names and Numbers) as
President and CEO, and contingent upon the execution of a
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formal written Agreement based on terms that have been
approved by the Board, Géran Marby is elected as President
and CEO, to serve at the pleasure of the Board and in
accordance with the ICANN (Internet Corporation for Assigned
Names and Numbers)'s Bylaws, and shall hold this office until
his resignation, removal, or other disqualification from service,
including termination of his Agreement, or until his successor
shall be elected and qualified.

Resolved (2016.02.03.23), ICANN (Internet Corporation for
Assigned Names and Numbers)'s Board Chair and its General
Counsel are authorized to finalize a formal written Agreement
with Géran Marby, and ICANN (Internet Corporation for
Assigned Names and Numbers)'s Board Chair is authorized to
execute that Agreement on behalf of ICANN (Internet
Corporation for Assigned Names and Numbers).

Resolved (2016.02.03.24), the Board wishes to thank Odgers
Berndtson for its assistance with the CEO search process.

Resolved (2016.02.03.25), this resolution shall remain
confidential as an "action relating to personnel or employment
matters", pursuant to Article Ill, section 5.2 of the ICANN
(Internet Corporation for Assigned Names and Numbers)
Bylaws, pending public announcement of the selection of the
new President and CEO.

[Published on 11 February 2016]

1 Article 1V, Section 2 of the .CAT, .TRAVEL, and .PRO registry agreements
provide that the agreements shall be renewed upon the expiration of the
initial term for successive terms, unless the following has occurred:

i. an arbitrator or court has determined that Registry has been in
fundamental and material breach of Registry's obligations set forth in
Sections 3.1(a), (b), (d) or (e); Section 5.2 or Section 7.3 despite
notice and an opportunity to cure in accordance with Article VI hereof
and (ii) following the final decision of such arbitrator or court, Registry
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has failed to correct the conduct found to constitute such breach....

.CAT Registry Agreement, available at https://www.icann.org/resources
/unthemed-pages/cat-agreement-2005-09-23-en (/resources/unthemed-
pages/cat-agreement-2005-09-23-en); .TRAVEL Registry Agreement,
available at https://www.icann.org/resources/unthemed-pages/iravel-
agreement-2006-04-12-en (/resources/unthemed-pages/travel-agreement-
2006-04-12-en); .PRO Registry Agreement, available at
https://www.icann.org/resources/unthemed-pages/pro-agreement-
2010-04-22-en (/resources/unthemed-pages/pro-agreement-2010-04-22-en).
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.HOTEL AND .HOTELS STRING SIMILARITY OBJECTION

Reconsideration Request

Version of 11 April 2013

ICANN's Board Governance Committee is responsible for receiving requests for
reconsideration from any person or entity that has been materially affected by
any ICANN staff action or inaction if such affected person or entity believes the
action contradicts established ICANN policies, or by actions or inactions of the
Board that such affected person or entity believes has been taken without
consideration of material information. Note: This is a brief summary of the
relevant Bylaws provisions. For more information about ICANN's reconsideration
process, please visit http://www.icann.org/en/general/bylaws.htm#lV and
http://www.icann.org/en/committees/board-governance/.

This form is provided to assist a requester in submitting a Reconsideration
Request, and identifies all required information needed for a complete
Reconsideration Request. This template includes terms and conditions that shall
be signed prior to submission of the Reconsideration Request.

Requesters may submit all facts necessary to demonstrate why the
action/inaction should be reconsidered. However, argument shall be limited to
25 pages, double-spaced and in 12 point font.

Please submit completed form to reconsideration@icann.org.

1. Requester Information

Name: HOTEL TOP-LEVEL-DOMAIN S.a.r.l

Address: Contact Information Redacted

Email: Contact Information Redacted

Phone Number (optional):

(Note: ICANN will post the Requester’'s name on the Reconsideration Request
page at http://www.icann.org/en/committees/board-governance/requests-for-
reconsideration-en.htm. Requestors address, email and phone number will be
removed from the posting.)

2. Request for Reconsideration of (check one only):
____Board action/inaction

_X_ Staff action/inaction



3. Description of specific action you are seeking to have reconsidered.

(Provide as much detail as available, such as date of Board meeting, reference
to Board resolution, etc. You may provide documents. All documentation
provided will be made part of the public record.)

The action we are seeking to have reconsidered is the Expert Determination of
the New gTLD String Confusion Objection regarding the strings .HOTEL and
.HOTELS (HOTEL Top-Level-Domain S.a.r.l, Objector, and BOOKING.COM
B.V., Applicant; International Centre for Dispute Resolution, 50 504 T 00237 13,
8 August 2013 (hereinafter the “. HOTEL Determination”). The HOTEL
Determination is attached as Document 1.

4, Date of action/inaction:

(Note: If Board action, this is usually the first date that the Board posted its
resolution and rationale for the resolution or for inaction, the date the Board
considered an item at a meeting.)

8 August 2013

5. On what date did you became aware of the action or that action
would not be taken?

(Provide the date you learned of the action/that action would not be taken. [f
more than fifteen days has passed from when the action was taken or not taken
to when you learned of the action or inaction, please provide discussion of the
gap of time.)

8 August 2013

6. Describe how you believe you are materially affected by the action or
inaction:

As described in Section 8 below, the failure of the panelist in the present matter
to make his determination independently without regard to ICANN’s prior
action, and the failure of ICANN staff to incorporate suitable quality control
provisions into the String Confusion Objection process, unlike other aspects of
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the ICANN new gTLD process, constitute material failures of process. Such
failures have led to a flawed decision in the instant case and have further led to
inherently inconsistent results among similarity situated applicants. These
breaches of process have led to the potential co-existence of . HOTEL and
.HOTELS strings in the Root Zone, despite other singular/plural strings which
have been placed into the same contention set to minimize this harm. This
potential co-existence not only creates user confusion and harms in potential
users of the Domain Name System but also negatively impacts the commercial
viability of Applicant’s business plan.

7. Describe how others may be adversely affected by the action or
inaction, if you believe that this is a concern.

Internet users and members of the HOTEL community will be adversely
affected by creating an environment in which similar domain names will lead
to confusion as to sources of goods and services and other aspects of the hotel
industry.

As noted above, there is a growing divergence in the String Confusion
Objection decisions being administered by The International Centre for Dispute
Resolution (ICDR) (see also cases .COM/.CAM and .PET/.PETS and
.CAR/.CARS and .SPORT and .SPORTS). ICANN Staff’s failure to include
suitable Quality Control provisions and reconsideration mechanisms into this
aspect of the New gTLD program, unlike other aspects (e.g. Initial Evaluation
and Community Priority Evaluation), has created the potential for similarly
situated singular/plural strings to co-exist in the name space, while others oft
he same kind would be prohibited. This co-existence would lead to potential
consumer confusion, increased defensive registrations, and a total lack of
predictability for current and future gTLD applicants. The fact that a
coexistence of similar singular and plural gTLDs induces and rewards
parasitical defensive registrations of registrants with the obviously confusingly
string .HOTELS have been stated at Domainincite.com already in June 2013:
"Buying two domains instead of one may not be a huge financial burden to
individual registrants, but it’s going to lead to situations where gTLDs exist in
symbiotic — or parasitic — pairs."

8. Detail of Board or Staff Action — Required Information

Staff Action: If your request is in regards to a staff action or inaction, please
provide a detailed explanation of the facts as you understand they were provided
to staff prior to the action/inaction presented to the staff and the reasons why the
staff's action or inaction was inconsistent with established ICANN policy(ies).



Please identify the policy(ies) with which the action/inaction was inconsistent.
The policies that are eligible to serve as the basis for a Request for
Reconsideration are those that are approved by the ICANN Board (after input
from the community) that impact the community in some way. When reviewing
staff action, the outcomes of prior Requests for Reconsideration challenging the
same or substantially similar action/inaction as inconsistent with established
ICANN policy(ies) shall be of precedential value.

Board action: If your request is in regards to a Board action or inaction, please
provide a detailed explanation of the material information not considered by the
Board. If that information was not presented to the Board, provide the reasons
why you did not submit the material information to the Board before it acted or
failed to act. “Material information” means facts that are material to the decision.

If your request is in regards to a Board action or inaction that you believe is
based upon inaccurate, false, or misleading materials presented to the Board
and those materials formed the basis for the Board action or inaction being
challenged, provide a detailed explanation as to whether an opportunity existed
to correct the material considered by the Board. If there was an opportunity to do
so, provide the reasons that you did not provide submit corrections to the Board
before it acted or failed to act.

Reconsideration requests are not meant for those who believe that the Board
made the wrong decision when considering the information available. There has
to be identification of material information that was in existence of the time of the
decision and that was not considered by the Board in order to state a
reconsideration request. Similarly, new information — information that was not
yet in existence at the time of the Board decision — is also not a proper ground for
reconsideration. Please keep this guidance in mind when submitting requests.

Provide the Required Detailed Explanation here:

(You may attach additional sheets as necessary.)

Although the subject String Similarity Objection was determined by a third
party vendor, ICANN has determined that the Reconsideration process can
properly be invoked for challenges of a third party’s decision where either the
third-party vendor failed to follow its process in reaching a decision or ICANN
staff fails to follow its process in accepting that decision. [Recommendation of
the Board Governance Committee (BCG) Reconsideration Request (hereinafter
“Reconsideration Request”) 13-5, 1 August 2013, page 4.]

In the present instance of the HOTEL Determination, it is evident that the
panelist deeply failed to follow the appropriate process in evaluating the merits
of the Objection, resulting in a fundamentally flawed decision that should be
disregarded by ICANN staff and not accepted as advice.



In his decision, the panelist notes, “I find persuasive the degrees of similarity or
dissimilarity between the strings by use of the String Similarity Assessment
Tool . . ., that ICANN did not put the applications for HOTEL and .HOTELS in
the same contention set . . .”. [.Hotel Determination, page 4].

The String Confusion Objection was designed to take a second look at and
beyond the results of the ICANN string similarity panel. This is apparent from
the fact only after having been found not confusingly similar by ICANN does
an applicant have standing in the String Confusion Objection process. [“Any
gTLD applicant in this application round may file a string confusion objection
to assert string confusion between an applied-for gTLD and the gTLD for which
it has applied, where string confusion between the two applicants has not
already been found in the Initial Evaluation.” Applicant Guidebook, 3.2.2.1,
String Confusion Objection.]

The panelist in . HOTEL v. HOTELS admits that the fact that ICANN did not
find the two strings confusingly similar was a material point of persuasion to
him in making his decision. However, it was because ICANN did not find the
two strings confusingly similar that the objection could be brought in the first
place. As a point of process, ICANN's decision on the matter should have had
no bearing on the panelist’s decision. The panelist’s consideration of, and
reliance in material part upon, the previous action of ICANN marks a serious
breach of process within the String Similarity Objection procedure, and should
invalidate his determination in this matter.

Further, the failure of ICANN staff to incorporate suitable quality control
provisions into the String Confusion Objection process, unlike other aspects of
the ICANN new gTLD process, constitutes a material failure of process. Such
failure has led to a flawed decision in the instant case and has further led to
inherently inconsistent results among similarity situated applicants. This is in
contrast to the policy of Quality Assurance that ICANN staff have
demonstrated in almost every other part of the New gTLD application process.
The reviewing panels in Initial Evaluation were part of a careful testing process
before actual evaluations were conducted.

9. What are you asking ICANN to do now?

(Describe the specific steps you are asking ICANN to take. For example, should
the action be reversed, cancelled or modified? If modified, how should it be
modified?)

We request that the HOTEL Determination be disregarded by ICANN and not
accepted as advice. We further request that a different panelist be appointed to
rehear the HOTEL v. . HOTELS objection on a de novo basis. This is the only
way to ensure that the inappropriate deference toward ICANN's decision to



not include the two strings in a contention set that was admitted to by the
present panelist is removed from the decision making process.

Further, we request the institution of appropriate Quality Control provisions
within the String Similarity Objection process to ensure the consistency of
decisions of panelists, similar to those approved by ICANN in connection with
Initial Evaluation and Community Priority Evaluation. At a minimum, ICANN
should work with ICDR to review all String Confusion Objections to make sure
that the Panelists were properly trained and to ensure “consistency of
approach,”i.e. CPE Pilot Testing Program.

10. Please state specifically the grounds under which you have the
standing and the right to assert this Request for Reconsideration, and the
grounds or justifications that support your request.

(Include in this discussion how the action or inaction complained of has resulted
in material harm and adverse impact. To demonstrate material harm and
adverse impact, the requester must be able to demonstrate well-known
requirements: there must be a loss or injury suffered (financial or non-financial)
that is a directly and causally connected to the Board or staff action or inaction
that is the basis of the Request for Reconsideration. The requestor must be able
to set out the loss or injury and the direct nature of that harm in specific and
particular details. The relief requested from the BGC must be capable of
reversing the harm alleged by the requester. Injury or harm caused by third
parties as a result of acting in line with the Board’s decision is not a sufficient
ground for reconsideration. Similarly, injury or harm that is only of a sufficient
magnitude because it was exacerbated by the actions of a third party is also not
a sufficient ground for reconsideration.)

We have invested substantial time, effort, and financial resources to participate
in ICANN’s New gTLD program based upon certain commercial
representations made by ICANN.

Our participation in the String Similarity Objection process was predicated on
our reliance upon the appointment of a panelist that would conduct an
impartial, independent and objective assessment of the claims in our objection.
The obvious dependence upon, and inappropriate deference to, the prior
decision of ICANN with respect to the HOTEL and .HOTELS strings by the
panelist in the instant matter constitutes a material breach of ICANN'’s process
set forth in the String Similarity Objection process set forth in the New gTLD
Guidebook. Objections are entitled to be reviewed precisely because ICANN
did not find the strings confusingly similar, not in deference to that decision.



Further, ICANN staff’s failure to incorporate suitable Quality Control
mechanisms in the objection process has led to inconsistent results among
highly analogous fact patterns. Applicant and the community which it
represents will be harmed if the . HOTEL and .HOTELS are permitted to co-
exist.

11.  Are you bringing this Reconsideration Request on behalf of multiple
persons or entities? (Check one)

Yes

__ X No

11a. If yes, Is the causal connection between the circumstances of
the Reconsideration Request and the harm the same for all of the
complaining parties? Explain.

Do you have any documents you want to provide to ICANN?

If you do, please attach those documents to the email forwarding this request.
Note that all documents provided, including this Request, will be publicly posted
at http://www.icann.org/en/committees/board-governance/requests-for-
reconsideration-en.htm.

Yes, the Panelist’s decision in the . HOTEL Determination is attached as
Document 1.

Terms and Conditions for Submission of Reconsideration Requests

The Board Governance Committee has the ability to consolidate the
consideration of Reconsideration Requests if the issues stated within are
sufficiently similar.

The Board Governance Committee may dismiss Reconsideration Requests that
are querulous or vexatious.

Hearings are not required in the Reconsideration Process, however Requestors
may request a hearing. The BGC retains the absolute discretion to determine
whether a hearing is appropriate, and to call people before it for a hearing.



The BGC may take a decision on reconsideration of requests relating to staff
action/inaction without reference to the full ICANN Board. Whether

recommendations will issue to the ICANN Board is within the discretion of the
BGC.

The ICANN Board of Director’s decision on the BGC’s reconsideration
recommendation is final and not subject to a reconsideration request.

{ati. OLLsS

23 Aug 2013

Signature Ms. Katrin Ohlmer Date

7

23 Aug 2013

Signature Mr. Johannes Lenz-Hawliczek Date



Crowell(‘moring

Reference Material 58.



“ direct” gTLD application (Application ID: 1-2007- 43424) - Request for
Reconsideration of ICANN’s Decision on Auqust 8, 2013

1. Requester Information

Name: DISH DBS Corporation

Address: Contact Information Redacted

Email: Contact Information Redacted

Phone Number: Contact
Information
C/O

Name: Deborah M. Lodge, Patton Boggs LLP

Address: Contact Information Redacted

Email:C
(0]

Phone Number: Contact.
Information

2. Request for Reconsideration of (check one only):
_____Board action/inaction

X Staff action/inaction

3. Description of specific action you are seeking to have reconsidered.

e Dish DBS Corporation (hereinafter, “DISH” or “Respondent”) seeks
reconsideration of ICANN’s decision to accept the Panel's determination in
LRO2013-0005 (“Decision”) (Attachment 1) as an expert determination
and advice pursuant to section 3.4.6 of the Applicant Guide Book (“AGB”).

e DISH also seeks reconsideration of ICANN’s inaction in providing clear
and well-defined standards to the Dispute Resolution Service Providers
(“DRSP”) that have resulted in inconsistent decisions from the DRSP
Panels for Legal Rights Objections.

4, Date of action/inaction:

The Decision was published on August 8, 2013. (Attachment 2)

5. On what date did you became aware of the action or that action
would not be taken?

The Decision was communicated from the World Intellectual Property
Organization ("“WIPQ”) to DISH’s representatives by email on August 8, 2013.



DISH's representatives informed DISH of the Decision on August 8, 2013.

6.

Describe how you believe you are materially affected by the action or

inaction:

DISH is one of two applicants for the “.direct” generic top level domain (“gTLD").
The Decision will have the following impact on DISH, as the Applicant Guide
Book (“AGB”) indicates that the “Applicant Withdraws” if it cannot clear all
objections. (Attachment 3, AGB at page 3-26).

7.

DISH will not be allowed to operate the ‘.direct gTLD based on its
application (Application ID: 1-2007-43424), if that the ‘.direct’ gTLD by
Half Trail, LLC (Application ID: 1-1424-94823) is recommended for
delegation; and

If DISH wants to use the .direct gTLD in the manner specified in response
to question 18(a) in its application, then it will need to purchase/reserve
over 3,000 second level domains for the .direct gTLD from Half Trail, LLC
or enter into an agreement with Half Trail, LLC. Both of these options will
require significant investments, in addition to DISH’s existing investments
with the Internet Corporation for Assigned Names and Numbers (ICANN)
new gTLD process to secure the .direct gTLD. This is not justified given
ICANN'’s inaction in failing to provide an automatic right of appeal in the
existing new gTLD dispute resolution process.

Describe how others may be adversely affected by the action or

inaction, if you believe that this is a concern.

DISH believes that the Decision also affects the following:

Other similarly situated applicants/respondents across the various DRSPs,
that have suffered inconsistent or erroneous decisions by Panels,
including, but not limited to: the applicant for the “.delmonte” gTLD in
LRO2013-0001; the applicant for the “.pets” gTLD in ICDR Case No. 50
504 00274 13; and the applicant for “.cam” in ICDR Case No. 50 504 T
229 13. These applicants will not have a uniform or clear forum to
challenge these inconsistent and erroneous DRSP panel determinations.

Over 14 million existing satellite television consumers and internet
consumers or new consumers searching for legitimate DISH products and
services will have to navigate a number of disjointed second level domains
to locate these products and services.

Detail of Board or Staff Action — Required Information

Section 3.2 of the Applicant Guide Book (“AGB”) provides:



“a path for formal objections during evaluation of the applications. It
allows a party with standing to have its objection considered before a
panel of qualified experts.. A formal objection initiates a dispute
resolution proceeding. In filing an application for a gTLD, the applicant
agrees to accept the applicability of this gTLD dispute resolution
process. Similarly, an objector accepts the applicability of this gTLD
dispute resolution process by filing its objection.”

Section 3.2.1 of the AGB provides that a Legal Rights Objection (“LRO”)
may be filed where:

“The applied-for gTLD string infringes the existing legal rights of the objector.”

Section 3.2.3 of the AGB provides that to trigger an LRO, an objection
must be filed with:

“The Arbitration and Mediation Center of the World Intellectual
Property Organization [, which] has agreed to administer disputes
brought pursuant to legal rights objections.”

In the recommendation of the Board Governance Committee (“BGC”) for
Reconsideration Request 13-5 dated August 1, 2013, the BGC noted that:

“ICANN has determined that the Reconsideration process can properly be
invoked for challenges of the third party’s decisions where it can be stated that
either the vendor failed to follow its process in reaching the decision, or that
ICANN staff failed to follow its process in accepting that decision.”
(Attachment 4, Page 4).

Based on the above guidance from the BGC, because the WIPO Arbitration and
Mediation Center is a third party selected by ICANN, the Request for
reconsideration is applicable to WIPO actions by the WIPO Panels.

Section 2.4.3 of the AGB governs the code of third-party panelists
appointed by ICANN and provides that:

“Panelists shall conduct themselves as thoughtful, competent, well prepared,
and impartial professionals throughout the application process. Panelists are
expected to comply with equity and high ethical standards while

assuring the Internet community, its constituents, and the public of objectivity,
integrity, confidentiality, and credibility.

[..]

Bias -- Panelists shall...

examine facts as they exist and not be influenced by past reputation,_media
accounts, or unverified statements about the applications being evaluated...”
(Emphasis Added)




Further, article 20 of the Attachment to Module 3 — New gTLD Procedure
(“Procedure), which defines the standards for the Procedure, provides that:

“(a) For each category of Objection identified in Article 2(e), the Panel shall
apply the standards that have been defined by ICANN.

(b) In addition, the Panel may refer to and base its findings upon the
statements and documents submitted and any rules or principles that it
determines to be applicable.

(c) The Objector bears the burden of proving that its Objection should be
sustained in accordance with the applicable standards.”

Here, the Panelists, in contravention of section 2.4.3 of the AGB, were
improperly influenced by media accounts as the Decision itself candidly admits:

“the Panel notes that as it has been deliberating over this case, Respondent is
running a series of television advertisements aimed squarely at Objector and its
satellite television offerings.” (Attachment 1, Page 4-5).

No television advertisement of Respondent was submitted in the record of this
proceeding. This biased selection of advertisements outside of the record, which
appears to have influenced the Panel's erroneous determination of the
Respondent’s bad faith, directly contravenes Article 20(b).

Additionally, section 3.4.6 of the AGB provides that the:

“findings of the panel will be considered an expert determination and advice
that ICANN will accept within the dispute resolution process.”

Because ICANN is the final arbiter about whether an applied-for new gTLD
application proceeds to delegation, this advice to ICANN clearly indicates that the
DRSP panels are only providing a recommendation to ICANN. ICANN makes the
ultimate decision with respect to whether an application may proceed to
delegation. As a result of the above, a staff action by ICANN is present in this
matter.

ICANN’s automatic acceptance of the DRSP panelist decisions, even
those that are erroneous or inconsistent, is contrary to ICANN’s mandate to act
transparently and fairly. Paragraph 7 of the Summary of ICANN Generic Names
Supporting Organisation’s (GNSO’s) Final Report on the Introduction of New
Generic Top- Level Domains (gTLDs) and Related Activity provides that the

“evaluation and selection process [for the introduction of new top-level
domains] should respect the principles of fairness, transparency and non-
discrimination. Further, all applicants should be evaluated against transparent



)

and predictable criteria, fully available before initiation of the process.”
(Emphasis added) (Attachment 5)

Thus, ICANN'’s actions above are also inconsistent with this guidance.

ICANN'’s Articles of Incorporation require it to act “through open and transparent
processes,” and its Bylaws further provide that ICANN must “operate to the
maximum extent feasible in an open and transparent manner and consistent with
procedures designed to ensure fairness.” (Articles of Incorporation, Art. 4;
Bylaws, Art. 1ll. sec. 1) The Bylaws also require that ICANN “mak[e] decisions by
applying documented policies neutrally and objectively, with integrity and
fairness.” (Bylaws, Art. I, Sec. 2.8). ICANN’s Bylaws also prohibit discriminatory
treatment: “ICANN shall not apply its standards, policies, procedures, or
practices inequitably or single out any particular party for disparate treatment . .
. (Bylaws, Art. II, Sec. 3).

ICANN’s failure to provide a mechanism for redress for erroneous and
inconsistent DRSP Expert Determinations is contrary to ICANN’s mandate to act
with fairness and prevents DISH and other applicants from challenging erroneous
and inconsistent DRSP Expert Determinations in a non-arbitrary and non-
discriminatory fashion. DRSP panelists are taking “diverse and sometimes
opposing views in their decision-making.” (Attachment 6). For example, a
panelist in Charleston Road Registry v Koko Castle, (ICDR Case No. 50 504
00233 13) August 7, 2013, decided that it was inappropriate to consider
trademark law in his decision, while the panelist in VeriSign Switzerland SA v TV
Sundram lyengar & Son Limited (ICDR Case No. 50 504 00257 13) August 8,
2013, gave trademark law considerable weight. Other examples of this
inconsistency are provided in the response to Question 10 below. Fundamental
fairness requires that Panels or panelists apply the same standards and
principles in their decision-making. These inconsistent positions by the Panels or
panelists are hardly consistent with ICANN’s mandate to act with fairness.

Background of Facts related to action/inaction of ICANN Staff or third party
vendor

On March 12, 2013, pursuant to the new gTLD Dispute Resolution Procedure,
The DirecTV Group Inc. (“Objector”) filed an LRO with the WIPO DRSP.

On March 20, 2013, the WIPO DRSP completed its administrative review of the
Objection and determined it completed with the requirements of the Procedure.

WIPO notified DISH’s representatives on April 16, 2013, of the Objection.

DISH timely filed its response on May 16, 2013.



The WIPO DRSP appointed Robert A. Badgley, Mark Partridge, and Maxim
Waldbaum as members of the Panel in this matter on June 20, 2013.

On May 22, 2013, Objector requested an opportunity to file a reply brief, which it
reiterated on June 20, 2013.

DISH also requested an opportunity to respond to any additional reply briefs filed
by the Objector on June 20, 2013.

On June 26, 2013, the Panel issued Procedural Order No. 1 in which it ordered
Objector to submit a short Reply Brief by July 1, 2013, and Respondent to submit
a short Rejoinder thereto within three business days thereafter. Both parties
made timely submissions.

On July 25, 2013, the Panel extended the deadline for the rendering of the
Expert Determination in this matter by 14 days.

On August 8, 2013, the Panel notified the parties and ICANN of its Expert
Determination.

9. What are you asking ICANN to do now?

e DISH is asking ICANN to reverse the Decision. This reversal by the BGC
will allow the DISH .direct gTLD application, which is part of ICANN String
Similarity contention set no. 64, to proceed to string contention and
eventual delegation.

e DISH is asking for ICANN to discard the Panel's determination under
section 2.4.3.2 of the AGB and for the Decision to be reviewed by a new
Panel.

e DISH is also asking ICANN to provide applicants of inconsistent or
erroneous DRSP panel determinations with an avenue for redress that is
consistent with ICANN’s mandate to act with fairness.

e In the event that ICANN will not immediately reverse the Decision, DISH
requests that it be provided an opportunity to respond to the BGC, before
the BGC makes a final determination.

10. Please state specifically the grounds under which you have the
standing and the right to assert this Request for Reconsideration, and the
grounds or justifications that support your request.

Pursuant to section 3.5.2 of the AGB, in determining whether an Objector in an
LRO may prevail, the Panel must determine whether the potential use of the
applied-for gTLD:

(i) takes unfair advantage of the distinctive character or the reputation of the
objector’s registered or unregistered trademark or service mark (“mark”); or



(ii) unjustifiably impairs the distinctive character or the reputation of the
objector’s mark; or

(iii) otherwise creates an impermissible likelihood of confusion between the
applied-for gTLD and the objector’s mark.

a) DISH'’s application for the .direct gTLD was bona fide.

Section 3.5 of the AGB indicates that the Objector bears the burden of proof;
however, ICANN has failed to articulate what the burden of proof is —
Preponderance of the Evidence, Clear and Convincing, etc. This has also
contributed to different Panels using different standards for the burden of proof.

Here, in its response to Question 18(a) of the .direct application, DISH indicated
on the record that it sought the “.direct” gTLD:

as a restricted, exclusively-controlled gTLD for the purpose of expanding
Applicant and its affiliated entities’ ability to:

. create a connected digital presence and personalized brand experience
for customers and other business partners;

. deliver product and service marketingadvertising;

. enable marketing campaign activation;

. facilitate secure interaction and communication with individuals and
entities with whom Applicant has a business relationship;

. improve business operations;

. simplify Internet user navigation to information about Applicant
products and services;

. demonstrate market leadership in protecting customer privacy and
confidential information online; and

. meet future client expectations and competitive market demands.

Further, an affidavit submitted by DISH’'s Senior Vice President of Product
Management, Vivek Khemka, stated that the application for the “.direct” gTLD
was filed in good faith, as part of Respondent's business plan to increase its
connectivity and offerings to consumers. (Attachment 1, page 4). Mr. Khemka
also noted that the concept of providing "direct" services to its customers has
been key to DISH's business and success:

"DISH provides [satellite television] programming and content ‘direct’ to
consumers, direct to their homes, direct to their screens. DISH also will provide
telecommunications services 'direct’ to consumers. DISH offers consumers
direct choice, direct value, and direct service. 'Direct’ service has been a key
element of DISH's offerings since its founding. That is why DISH selected
<.direct>asa gTLD."

Without according Mr. Khemka’s declaration sufficient weight, the Panel while
deliberating indiscriminately reviewed DISH advertisements outside of the record




as discussed above in the response to Question 9. This indiscriminate review by
the Panel appears to have led to their conclusion that the .direct gTLD
application was not a bona fide application. (Attachment 1, Page 4-5).

In Right at Home v. Johnson Shareholdings, Inc., WIPO Case No. LR0O2013-
0030, Robert Badgley, the presiding panelist in the Decision, indicated that the
language of section 3.5.2 of the AGB created a very high burden for trademark-
based objections:

"

The use of the terms "unfair,” "unjustifiably," and "impermissible" as modifiers,
respectively, of "advantage,” "impairs,” and "likelihood of confusion" in Section
3.5.2 suggests that there must be something more than mere advantage
gained, or mere impairment, or mere likelihood of confusion for an
Objection to succeed under the Procedure. It seems, rather, that there must
be something untoward- even if not to the level of bad faith - in the conduct or
motives of Respondent, or something intolerable in the state of affairs which
would obtain if the Respondent were permitted to keep the String in dispute.

(emphasis added) (Attachment 7).

This decision was also followed a number LRO panels, including the panels in
subsequent LRO decisions: Canadian Real Estate Association v. Afilias Limited,
WIPO Case No. LR0O2013-0008; Pinterest, Inc. v. Amazon EU S.a.r.l, WIPO
Case No. LRO2013-0050; and Defender Security Company v. Lifestyle Domain
Holdings, Inc., WIPO Case No. LR0O2013-0035. Id. Based on the record, there is
nothing to suggest that there was something untoward about DISH’s behavior as
DISH has not applied for any competitor brands or trademarks, but rather applied
for its brand names and generic terms that were pertinent to its business model.
Therefore, the advertisements, which were outside of the record, improperly
affected the Panel’s decision and rendered it erroneous.

Further, a Respondent’s business model does not automatically translate into a
finding of bad intent. See Express, LLC v. Sea Sunset, LLC, WIPO Case No.
LRO2013-0022; and Limited Stores, LLC v. Big Fest, LLC, WIPO Case No.
LRO2013-0049. Indeed, as the Panel found in the Express, LLC case, this risk is
an inherent function of the Objector's decision to use a dictionary word as its
brand name. The Panel's view of DISH's business model was not only
inconsistent with decisions from other panels, but also improperly biased by the
DISH advertisements viewed outside of the record.

The “DBS” in DISH DBS Corporation is an acronym for “Direct Broadcast
Satellite.” “Direct Broadcast Satellite” is a generic term used to describe satellite
television broadcasts intended for home reception. (Attachment 8). In his
declaration Mr. Khemka also confirmed that the provision of satellite television
broadcasts to consumers is one of DISH’s primary business models, since its
founding in 1980. Additionally, DISH has used the acronym for Direct Broadcast
Satellite, “DBS”, since the formation of DISH DBS Corporation in 1996.




Therefore, there is nothing in the record that would support a finding of
“something untoward” or “something intolerable in the state of affairs” in DISH’s
bona fide application for the .direct gTLD.

DISH respectfully submits that Mr. Khemka’s declaration was not accorded the
proper weight. Mr. Khemka’s declaration along with DISH's response to
guestions 18(a) and (b) of the application, clearly show on the record that DISH
filed a bona fide application for the .direct gTLD. Further, a more objective
review of other information outside of the record by the Panel would clearly have
showed that: (i) DISH has used the phrase “direct” on its website, since as early
as 1996 (“Attachment 97); (i) some of DISH’s over 3,000 exclusive and non-
exclusive retailers have used the phrase “direct” in conjunction with the phrase
“DISH” and/or DISH products and services since at least December 1998.
(Attachment 10); and (iii) a recent television segment on AZCentral.com
(available at http://www.azcentral.com/video/750995585001) reviewing the DISH
products and services offered in Arizona also refers to the phrase “DISH Direct.”
(Attachment 11). These examples clearly show DISH’s goals to “[u]nify the full
breadth of products and services offered by Applicant and its affiliated entities
under one brand umbrella” as stated in its response to Question 18(b) of the
application. (Attachment 1, page 3). The brand referenced in the phrase “one
brand umbrella” is DISH, as confirmed by Mr. Khemka in his declaration.

The above discussions clearly contradict the following assertions by the Panelist
and demonstrate that DISH filed a bona fide application for the .direct gTLD:

“there is something untoward in Respondent's motives here, and that an
intolerable state of affairs would obtain if Respondent's application for the
String were allowed to stand;” (Attachment 1, Page 5); and

“Respondent has never used the term "direct” as a trademark or service mark,
and with good reason. If it tried to do so, it would likely be enjoined by a court
of law at Objector's behest. Respondent’s claim that it has applied for the
<.direct> string because it provides services (in the generic sense) directly to
consumers is viewed by the Panel as a contrivance.” (Attachment 1, Page 7).

b) DISH has not engaged in a pattern of conduct whereby it applied for or
operates TLDs or reqistrations in TLDs which are identical or confusingly
similar to the marks of others.

DISH’s gTLD applications have consisted of generic words, which are related to
its businesses or its trademarks. DISH has not applied for any competitor
trademarks as gTLD applications. Thus, there is nothing in the record showing
that DISH has engaged in a pattern of conduct that may infer any type of bad
faith. To the contrary, DISH merely applied for a generic term, which it had used
personally and through its affiliates and retailers since at least 1996. LRO panels



such as the panel in Express, LLC v. Sea Sunset, LLC, WIPO Case No.
LRO2013-0022, regard this as permissible.

c) Internet users will not be confused.

As discussed above, contrary to the incorrect assertion by the Panel, DISH, its
affiliates and some of its retailers have used the phrase “direct” in conjunction
with DISH’s products and services for at least 17 years. Robert Badgley, the
Presiding Panelist in this matter, noted in his dissent in Del Monte Corporation v.
Del Monte Int'l GmbH, WIPO Case No. LR0O2013-0001, “[t]he fact that multiple
entities have been using the same mark in the same general area of commerce
(food) for many years suggests that the consuming public has not been too
troubled or confused by this state of affairs.” Here, as discussed above, both
DISH and the Objector have used the phrase “direct” for over 17 years in the
satellite services industry and the consuming public does not appear to have
been confused. There is nothing in the record that would support a finding of
confusion.

d) DISH will be injured if the decision is allowed to stand.

DISH has spent hundreds of thousands of dollars in attempting to secure the
.direct gTLD for the purposes articulated in its application. It will likely spend even
more in a string content auction with Half Trail, LLC if the BGC reverses the
Decision. If the BGC chooses not to uphold the ICANN mandate of fairness by
providing the remedy sought in response to Question 9, then the AGB only
provides DISH with the ability to obtain a $37,000 refund, which is patently unfair.

11. Are you bringing this Reconsideration Request on behalf of multiple
persons or entities? (Check one)
Yes

X No

1la. If yes, Is the causal connection between the circumstances of
the Reconsideration Request and the harm the same for all of the
complaining parties? Explain.

Do you have any documents you want to provide to ICANN? Yes

Attachment 1 — The DirecTV Group Inc. v. Dish DBS Corporation, WIPO Case
LRO2013-0005.

Attachment 2 — Legal Rights Objections filed with the WIPO Arbitration and
Mediation Center
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Attachment 3 - gTLD Application Guidebook Version 2012-06-04

Attachment 4 — Recommendation of the Board Governance Committee (“BGC”)
for Reconsideration Request 13-5 dated August 1, 2013

Attachment 5 - Summary of ICANN Generic Names Supporting Organisation’s
(GNSQO’s) Final Report on the Introduction of New Generic Top- Level Domains
(gTLDs) and Related Activity

Attachment 6 - Interview: Atallah on new gTLD objection losers, available at
http://domainincite.com/14208-interview-atallah-on-new-gtld-objection-losers (last
accessed August 23, 2013)

Attachment 7 - ICANN Legal Rights Objections: What's Past Is Prologue |
Bloomberg BNA, available at  http://www.bna.com/icann-legal-rights-
b17179875369/ (last accessed July 23, 2013)

Attachment 8 — Wikipedia page for “Direct Broadcast Satellite”.
Attachment 9 — Screenshot from 19 DISH website.

Attachment 10 — Screenshots showing the use of the phrase “direct” with DISH
products and services.

Attachment 11 —Screenshot from Arizona Midday video on AZ central describing
the DISH products and services

Terms and Conditions for Submission of Reconsideration Requests

The Board Governance Committee has the ability to consolidate the
consideration of Reconsideration Requests if the issues stated within are
sufficiently similar.

The Board Governance Committee may dismiss Reconsideration Requests that
are querulous or vexatious.

Hearings are not required in the Reconsideration Process, however Requestors
may request a hearing. The BGC retains the absolute discretion to determine
whether a hearing is appropriate, and to call people before it for a hearing.

The BGC may take a decision on reconsideration of requests relating to staff
action/inaction without reference to the full ICANN Board. Whether
recommendations will issue to the ICANN Board is within the discretion of the
BGC.

The ICANN Board of Director's decision on the BGC’'s reconsideration
recommendation is final and not subject to a reconsideration request.

DISH hereby requests a hearing.
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Hrboraaw L/%:

Signature

August 23, 2013
Date
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Reconsideration Request Form

Version of 11 April 2013

ICANN's Board Governance Committee is responsible for receiving requests for
reconsideration from any person or entity that has been materially affected by any
ICANN staff action or inaction if such affected person or entity believes the action
contradicts established ICANN policies, or by actions or inactions of the Board that such
affected person or entity believes has been taken without consideration of material
information. Note: This is a brief summary of the relevant Bylaws provisions. For more
information about ICANN's reconsideration process, please visit
http://www.icann.org/en/general/bylaws.htm#IV and
http://www.icann.org/en/committees/board-governance/.

This form is provided to assist a requester in submitting a Reconsideration Request,
and identifies all required information needed for a complete Reconsideration Request.
This template includes terms and conditions that shall be signed prior to submission of
the Reconsideration Request.

Requesters may submit all facts necessary to demonstrate why the action/inaction
should be reconsidered. However, argument shall be limited to 25 pages, double-
spaced and in 12 point font.

For all fields in this template calling for a narrative discussion, the text field will wrap and
will not be limited.

Please submit completed form to reconsideration@icann.org.

1. Requester Information

Name: Amazon EU S.a.r.l.

Address: Contact Information Redacted

Email: Contact Information Redacted

Phone Number (optional):

Clo:

Name: Flip Petillion, Crowell & Moring LLP
Address: 7, rue Joseph Stevens

Contact Information Redacted

Email:

Phone Number (optional): Contact Information Redacted
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(Note: ICANN will post the Requester’'s name on the Reconsideration Request page at
http://www.icann.org/en/committees/board-governance/requests-for-reconsideration-
en.htm. Requestors address, email and phone number will be removed from the
posting.)

2. Request for Reconsideration of (check one only):
____Board action/inaction

_X__ Staff action/inaction

3. Description of specific action you are seeking to have reconsidered.

(Provide as much detail as available, such as date of Board meeting, reference to Board
resolution, etc. You may provide documents. All documentation provided will be made
part of the public record.)

Amazon EU S.a.r.l (hereinafter “Requester’) seeks reconsideration of ICANN'’s
acceptance of the Expert Determination of the New gTLD String Confusion Objection
regarding the strings .SHOP (Application ID 1-1830-1672) and .1&8R (Application ID 1-
1318-15593) by the International Centre for Dispute Resolution in Case No. 50 504 T
00261 13, dated August 21, 2013 (hereinafter, the ‘Decision’). The Decision is attached
as Annex 1. This decision not only fails to follow ICANN process for instituting an

action and for determining string confusion — finding .SHOP and .;&8x (Japanese for
“online shopping”) to be confusingly similar strings — but also places Requester’s .i&@

application in contention with Requester’s own .SHOP application.

4, Date of action/inaction:

(Note: If Board action, this is usually the first date that the Board posted its resolution
and rationale for the resolution or for inaction, the date the Board considered an item at
a meeting.)

August 21, 2013
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5. On what date did you became aware of the action or that action would not
be taken?

(Provide the date you learned of the action/that action would not be taken. If more than
fifteen days has passed from when the action was taken or not taken to when you
learned of the action or inaction, please provide discussion of the gap of time.)

August 21, 2013

6. Describe how you believe you are materially affected by the action or
inaction:

The Requester is one of nine applicants for inter alia the .SHOP gTLD (Application ID 1-
1317-37897) and the only applicant for the .1#lx gTLD. The Decision will impact the
Requester because ICANN has made it clear in the Applicant Guidebook that it “will not
approve applications for proposed gTLD strings that are identical or that would result in
user confusion, called contending strings” (Applicant Guidebook, Module 4-2). ICANN
refers to a group of applications for contending strings as a contention set. The Decision
places .SHOP and .i#fk in a non-exact match contention set, not only against the
objector, Jeffrey S. Smith on behalf of Commercial Connect, LLC (“Commercial
Connect”) and other third parties, but against the Requester itself. As a result, ICANN

will not approve both the application for .SHOP and the application for .i@}x.

This directly impacts the Requester as follows:

- The Requester will not be allowed to operate a .SHOP gTLD in the event that the

J#fk gTLD is recommended for delegation and vice versa;

- If the Requester wants to operate either the .SHOP gTLD or the i@k gTLD, it

will need to either negotiate with other Applicants for .SHOP or participate at an

auction with a view to obtaining the delegation of either the .SHOP or the .1k
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gTLD. This may require additional investments which are not justified, given the
erroneous nature of the Decision and the discrimination resulting from it (infra);

and

- The Requester must now choose which of its applications it wishes to proceed as
Requester is now in contention with its own .SHOP application. The panelist’s
decision is forcing Requester to withdraw one of its applications, forgoing its
significant investment in seeing the application through to date, even though
other applications representing strings closer in meaning than Requester’s own

applications are being allowed through.

7. Describe how others may be adversely affected by the action or inaction, if
you believe that this is a concern.

Various third parties are adversely affected by the Decision:
- Other applicants for .SHOP will be put in a contention set with .i#x, meaning

that Internet users will not be able to benefit from services under a .SHOP if the

J#fR gTLD is delegated.

- Internet users will not be able to benefit from services under the .i@Efk gTLD if the

.SHOP gTLD is delegated or they will not be able to benefit from services under

the .SHOP gTLD if the .1k is delegated.

As made clear by ICANN regarding the standard for objections, “[t{Jhere is a
presumption generally in favor of granting new gTLDs to applicants who can satisfy the
requirements for obtaining a gTLD — and, hence, a corresponding burden upon a party

that objects to the gTLD to show why that gTLD should not be granted to the applicant’
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(New gTLD Draft Applicant Guidebook Version 3 — Public Comments Summary and
Analysis, p. 67, available at http://archive.icann.org/en/topics/new-gtlds/summary-
analysis-agv3-15feb10-en.pdf). The string similarity process was not intended to
“hobble competition or reserve a broad set of string for a first mover’ [sic]. As a result,
the similarity test is a high bar, not to limit legitimate competition. (See New gTLD Draft
Applicant Guidebook-Version 2: Analysis of Public Comment, p. 149, available at
http://archive.icann.org/en/topics/new-gtlds/agv2-analysis-public-comments-31may09-

en.pdf).

In the case at hand, accepting the Decision would unjustifiably (infra) limit choice for
Internet users and limit legitimate competition. This is not in the interest of the Internet

user.

Internet users are adversely affected as there may be less competition at a TLD level as

well as fewer TLDs targeted at non-English speaking communities.

8. Detail of Board or Staff Action — Required Information

Staff Action: If your request is in regards to a staff action or inaction, please provide a
detailed explanation of the facts as you understand they were provided to staff prior to
the action/inaction presented to the staff and the reasons why the staff's action or
inaction was inconsistent with established ICANN policy(ies). Please identify the
policy(ies) with which the action/inaction was inconsistent. The policies that are eligible
to serve as the basis for a Request for Reconsideration are those that are approved by
the ICANN Board (after input from the community) that impact the community in some
way. When reviewing staff action, the outcomes of prior Requests for Reconsideration
challenging the same or substantially similar action/inaction as inconsistent with
established ICANN policy(ies) shall be of precedential value.

Board action: If your request is in regards to a Board action or inaction, please provide
a detailed explanation of the material information not considered by the Board. If that
information was not presented to the Board, provide the reasons why you did not submit
the material information to the Board before it acted or failed to act. “Material
information” means facts that are material to the decision.

p.5/16



If your request is in regards to a Board action or inaction that you believe is based upon
inaccurate, false, or misleading materials presented to the Board and those materials
formed the basis for the Board action or inaction being challenged, provide a detailed
explanation as to whether an opportunity existed to correct the material considered by
the Board. If there was an opportunity to do so, provide the reasons that you did not
provide submit corrections to the Board before it acted or failed to act.

Reconsideration requests are not meant for those who believe that the Board made the
wrong decision when considering the information available. There has to be
identification of material information that was in existence of the time of the decision and
that was not considered by the Board in order to state a reconsideration request.
Similarly, new information — information that was not yet in existence at the time of the
Board decision — is also not a proper ground for reconsideration. Please keep this
guidance in mind when submitting requests.

Provide the Required Detailed Explanation here:

Although the String Similarity Review was performed by a third party, ICANN has
determined that the Reconsideration process can properly be invoked for challenges of
the third party’s decisions where it can be stated that either the vendor failed to follow its
process in reaching the decision, or that ICANN staff failed to follow its process in
accepting that decision (Recommendation of the Board Governance Committee (BGC)

Reconsideration Request 13-5, August 1, 2013, page 4).

The new gTLD program included a dispute resolution procedure pursuant to which
disputes between a person or entity who applies for a new gTLD and a person or entity
who objects to that gTLD are resolved in accordance with the so-called New gTLD
Dispute Resolution Procedure (Article 1(b), New gTLD Dispute Resolution Procedure
(hereinafter, the ‘Procedure’). Pursuant to Article 1(c) of the Procedure, Dispute
resolution proceedings shall be administered by a Dispute Resolution Service Provider
(DRSP) in accordance with the Procedure and the applicable DRSP Rules. In
accordance with Article 20(a) the Panel appointed by the DRSP had to apply the

standards that have been defined by ICANN.
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In the present case, both the DRSP and the Panel have derogated from the Procedure
and the Panel has failed to apply the standard defined by ICANN in reaching his
Decision (infra). As a result, the policy for dealing with disputes has not been followed.
Accepting the Decision as an expert determination and advice would thus be contrary
ICANN's policy, as ICANN would accept an expert determination that was not made in

accordance with ICANN's policy.

In any event, ICANN shall not apply its standards, policies, procedures, or practices
inequitably or single out any particular party for disparate treatment unless justified by
substantial and reasonable cause, such as the promotion of effective competition
(Article 11(3), ICANN Bylaws). In the impossible event that ICANN considers that
accepting the Decision is not contrary to its policies, accepting the Decision would
create inequitable and disparate treatment without justified cause. ICANN could allow
for a derogation to its policy, that is in line with the policy. Indeed, the Procedure
provides that parties cannot derogate from the Procedure without the express approval
of ICANN. A contrario, ICANN can (and must) give its express approval to derogate
from the Procedure, if this permits ICANN to apply its standards, policies and

procedures in a non-discriminatory manner.

9. What are you asking ICANN to do now?

(Describe the specific steps you are asking ICANN to take. For example, should the
action be reversed, cancelled or modified? If modified, how should it be modified?)

The Requester asks ICANN to reject the advice set forth in the Decision, and instruct a
panel to make an expert determination that applies the standards defined by ICANN.

Should ICANN consider that there is a need to derogate from the Procedure in order to
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comply with the process defined in the Applicant Guidebook, the Requester asks to
make the necessary derogations allowing for a non-discriminatory application of

ICANN’s standards, policies and procedures.

10. Please state specifically the grounds under which you have the standing
and the right to assert this Request for Reconsideration, and the grounds or
justifications that support your request.

(Include in this discussion how the action or inaction complained of has resulted in
material harm and adverse impact. To demonstrate material harm and adverse impact,
the requester must be able to demonstrate well-known requirements: there must be a
loss or injury suffered (financial or non-financial) that is a directly and causally
connected to the Board or staff action or inaction that is the basis of the Request for
Reconsideration. The requestor must be able to set out the loss or injury and the direct
nature of that harm in specific and particular details. The relief requested from the BGC
must be capable of reversing the harm alleged by the requester. Injury or harm caused
by third parties as a result of acting in line with the Board’s decision is not a sufficient
ground for reconsideration. Similarly, injury or harm that is only of a sufficient
magnitude because it was exacerbated by the actions of a third party is also not a
sufficient ground for reconsideration.)

Both the DRSP and the appointed Panel accepted an objection that was filed

incorrectly

On April 11, 2013, the ICDR informed Requester’s primary contact for several of its new
gTLD applications that it had conducted an administrative review of an objection filed by
Commercial Connect (the ‘Objection’) and that it had noted that “after rectifying
deficiencies previously set forth” the Objection “complies with Articles 5-8 of the New
gTLD Dispute Resolution Procedure and the applicable ICDR (DRSP) Rules” and “shall

be registered for processing” (Annex 3).

However:

1. The Requester had not received any formal objection, nor had it received any
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copy of an objection in compliance with Article 7(b) of the New gTLD Dispute
Resolution Procedure. Not copying the Applicant is a deficiency that cannot be

rectified under the New gTLD Dispute Resolution Procedure;

. In an email of March 18, 2013, the ICDR acknowledged receipt of the Objection
by Commercial Connect with reference to Case number 50 504 T 00261 13.
There is no reference to the string being objected to in this email. To wit: in its
email of April 4, 2013, the ICDR specifically requested Commercial Connect to
provide “proof or statement” that copies of the objection were sent to

Requester.

. Subsequently, the Requester has received the following documents from the

Objector:

— a copy of an application for .SHOP by Commercial Connect;

— an ‘ONLINE FILING DEMAND FOR ARBITRATION/MEDIATION FORM’
that refers to the string ‘xn--gk3at1e Online Shopping’. (No objection against
this string was published in either ICANN’s Dispute Announcement, nor in

the ICDR’s list of filed objections.);

— a ‘Dispute Resolution Objection’ with blank unfilled spaces where the string

applicant and relevant string would otherwise appear;

— a TLD Application for .mall, .shop, and .svc submitted by Commercial

Connect (October 11, 2000);

— a copy of a mail of April 5, 2013 to the ICDR in which Mr Smith writes “We
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do hereby certify that copies of the complaint and attachments were sent via

email to all respondents and to DRDiling@icann.org in particular...”.

On April 19, 2013 the Requester informed the ICDR that it had not received an objection
on-time and that it did not know if an objection was filed on-time with the ICDR or not.
The Requester also informed the ICDR that it had neither been informed of, nor
received any information that allowed it to conclude that any previously set forth
deficiencies in the Objection had been rectified timely. The Requester requested the

ICDR to disregard and dismiss the Objection (Annex 4).

On April 24, 2013, the Requester reiterated this request (Annex 5).

On May 3, 2013, the ICDR informed the Requester that the matter would proceed to an
Expert for determination and that the issues outlined in the Requester’s letters may be

raised as part of the response (Annex 6).

Despite the clear violation of the Procedure by Commercial Connect, both the DRSP
and the appointed Panel decided to proceed and to issue an expert determination in

contravention of the Procedure.

The appointed Panel did not apply the standard, defined by ICANN

- The standard, defined by ICANN

As explained above, according to ICANN'’s policy, panels appointed by the DRSP have
the obligation to apply the standards that have been defined by ICANN. For a string
confusion objection, the standard to be applied by the panel as defined by ICANN is

defined in Section 3.5.1 of the Applicant Guidebook:
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‘A DRSP panel hearing a string confusion case objection will consider whether
the applied-for gTLD string is likely to result in string confusion. String confusion
exists where a string so nearly resembles another that it is likely to deceive or
cause confusion. For the likelihood of confusion to exist, it must be probable, not
merely possible that confusion will arise in the mind of the average, reasonable
Internet user. Mere association, in the sense that the string brings another string

to mind, is insufficient to find a likelihood of confusion.”

ICANN has made it clear that this is a high standard, not intended to hobble competition
or reserve a broad set of string for a first mover. Synonyms of TLDs do not

automatically cause confusion:

“[T]he standard indicates that confusion must be probable, not merely possible,
in order for this sort of harm to arise. Consumers also benefit from competition.
For new gTLDs, the similarity test is a high bar, as indicated by the wording of
the standard. A TLD string that is a dictionary word will not automatically exclude
all synonyms of that word (and most TLD strings today are not dictionary words

and have no real synonyms).

Therefore, while the objection and dispute resolution process is intended to
address all types of similarity, the process is not intended to hobble competition
or reserve a broad set of string for a first mover.” (New gTLD Draft Applicant
Guidebook-Version 2: Analysis of Public Comment, p. 149, available at
http://archive.icann.org/en/topics/new-gtlds/agv2-analysis-public-comments-

31may09-en.pdf)
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In addition, the translation of a word does not automatically generate confusing

similarity. In this respect, ICANN stated:

“‘Leaving aside the issues whether all strings can be translated, whether
translations would constitute grounds for findings of confusing similarity can be
examined on a case-by-case basis through the objections and dispute resolution

procedures that are in place.

[..]

The cases when a party states there might be confusion due to translation are

better left for dispute resolution.”

In other words, the translation of a word does not necessarily create confusing similarity
with the average Internet user. A case-by-case examination would not be necessary if

the opposite were true.

It is indeed the case that no confusion can possibly exist with an average reasonable
Internet user who understands different languages and/or scripts when there is no aural
or visual similarity. This Internet user will immediately understand the difference
between the two strings in the same way that he understands that both languages are
different. The Internet user who does not understand both languages will not be able to
compare both strings to each other and will not be confused between a string that has a

meaning to him and a second string of which he does not understand the meaning.

It is in accordance with this high standard that panels had to rule on confusing similarity
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between two strings.

- The application of a different standard in the decision

A different standard than the one defined by ICANN was applied in the Decision putting

.SHOP and .;&8R in a contention set. It is undisputed that there is no visual or aural link
between .SHOP and .;@8Rk. The only link that could exist between these two strings is

conceptual. Given the fact that a mere translation of a word would be insufficient to
create confusing similarity in the mind of the average, reasonable Internet user, there

cannot be confusing similarity according to the standard that the panel had to apply.

However, the panel used a different standard, considering that “the use of essentially
the same word in two different languages is sufficient to cause string confusion among
the average, reasonable Internet user’ (Annex 1). This is in contradiction with ICANN’s
standard stating that “whether translations would constitute grounds for findings of
confusing similarity can be examined on a case-by-case basis.” If a translation was
sufficient for a finding of confusing similarity, this would have been taken up in the
standard and a case-by-case analysis would not be required. ICANN certainly did not
consider that the mere translation of a string was in itself ‘sufficient’ ground for a finding
of confusingly similarity. Nevertheless, this is the standard that was applied in the

Decision in contravention of ICANN’s policy.

In addition @8R’ is not even a translation of the word ‘shop’, since ‘1&Bx’ means ‘online

shopping’. So, even if ICANN considered that the use of essentially the same word in
two different languages is sufficient to cause string confusion among the average,

reasonable Internet user, quod non, ‘@®ER’ and ‘shop’ could not be found confusingly
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similar, as they have clearly distinct meanings.

The fact that the appointed panel did not use the correct standard is also shown by the
Expert Determination in another ICDR objection involving the strings .SHOP and .I5%,
which is the Chinese word for ‘shop’ (Annex 2). In that Expert Determination, the
appointed panelist applied the standard, defined by ICANN and came to the conclusion
that the strings .SHOP and .lI4%) are not confusingly similar. It is self-evident that the
strings of that case have more in common than the .;J@8k and .SHOP strings, as the
former are identical in meaning, whereas the meaning of the latter strings is clearly
different. As a result, it is clear that different standards were applied by both panels.
Indeed, if the same standard was applied, it would have been impossible that strings
that are more similar to each other are not confusingly similar, while less similar strings
are considered confusingly similar (and thus more similar). This constitutes a
contradictio in terminis, showing that the panel ruling on the string confusion objection

between .1&Hx and .SHOP applied a different standard.

The appointed Panel involved a third strinq in his determination

Finally, the panel did not limit his examination of string similarity to the similarity
between the .i# ik and the .SHOP strings, but involved a third string, namely ‘shopping’.

The panel considered:

“The concurrent use of ‘shopping’, the patrticle of the root word ‘shop’, in a gTLD
string will result in probable confusion by the average, reasonable Internet user,
because the two strings have virtually the same sound, meaning, look and feel.”
(Annex 1)
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However, the word ‘shopping’ as such is not used and does not appear in either the

J#f or the .SHOP string. By comparing both the .i#lx and the .SHOP string with the
‘.shopping’ string, the panel actually made a finding that the .i# ik and the .SHOP string

are in ‘indirect string contention’. This is beyond the scope of the task of the DRSP

under ICANN’s policy.
Also for this reason, the Decision is contrary to ICANN’s policy.

Conclusion

ICANN'’s established policy was violated in many respects as 1) the DRSP and the
appointed Panel proceeded with issuing an expert determination in a case that was not
filed in accordance with the Procedure from which parties could not derogate without
the express approval of ICANN, 2) the Panel did not apply the standard defined by
ICANN, and 3) the Panel involved third strings in his expert determination, beyond the

scope of the dispute resolution and interfering with ICANN’s policy.

11.  Are you bringing this Reconsideration Request on behalf of multiple
persons or entities? (Check one)

Yes

__ X _No

11a. If yes, Is the causal connection between the circumstances of the
Reconsideration Request and the harm the same for all of the complaining
parties? Explain.

Do you have any documents you want to provide to ICANN?

If you do, please attach those documents to the email forwarding this request. Note that
all documents provided, including this Request, will be publicly posted at
http://www.icann.org/en/committees/board-governance/requests-for-reconsideration-
en.htm.
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1. Expert Determination in the matter before the ICDR with case number 50 504 T
00261 13

2. Expert Determination in the matter before the ICDR with case number 50 504 T
00258 13

Communication by the ICDR of April 11, 2013
Communication by the Requester of April 19, 2013
Communication by the Requester of April 24, 2013
Communication by the ICDR of May 3, 2013

2

Terms and Conditions for Submission of Reconsideration Requests

The Board Governance Committee has the ability to consolidate the consideration of
Reconsideration Requests if the issues stated within are sufficiently similar.

The Board Governance Committee may dismiss Reconsideration Requests that are
querulous or vexatious.

Hearings are not required in the Reconsideration Process, however Requestors may
request a hearing. The BGC retains the absolute discretion to determine whether a
hearing is appropriate, and to call people before it for a hearing.

The BGC may take a decision on reconsideration of requests relating to staff
action/inaction without reference to the full ICANN Board. Whether recommendations
will issue to the ICANN Board is within the discretion of the BGC.

The ICANN Board of Director’s decision on the BGC’s reconsideration recommendation
is final and not subject to a reconsideration request.

; /f_,'/ //Ddt\ September 4, 2013

*F—

Signature Date
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ARBITRATION WORLD
AND INTELLECTUAL PROPERTY
MEDIATION CENTER ORGANIZATION

EXPERT DETERMINATION LEGAL RIGHTS OBJECTION
The DirecTV Group Inc. v. Dish DBS Corporation
Case No. LRO2013-0005

1. The Parties

Objector/Complainant (“Objector”) is The DirecTV Group Inc. of El Segundo, California, United States of
America represented by Arent Fox LLP, United States.

Applicant/Respondent (“Respondent”) is Dish DBS Corporation of Englewood, Colorado, United States
represented by Patton Boggs LLP, United States.

2. The applied-for gTLD string

The applied-for gTLD string (the “String”) is <.direct>.

3. Procedural History

The Legal Rights Objection (“the Objection”) was filed with the WIPO Arbitration and Mediation Center (the
“WIPO Center”) on March 12, 2013 pursuant to the New gTLD Dispute Resolution Procedure (the
“Procedure”).

In accordance with Article 9 of the Procedure, the WIPO Center has completed the review of the Objection
on March 20, 2013 and has determined that the Objection complies with the requirements of the Procedure
and the World Intellectual Property Organization Rules for New gTLD Dispute Resolution for Existing Legal
Rights Objections (the “WIPO Rules for New gTLD Dispute Resolution”).

In accordance with Article 11(a) of the Procedure, the WIPO Center formally notified Respondent of the
Objection, and the proceedings commenced on April 16, 2013. In accordance with Article 11(b) and relevant
communication provisions of the Procedure, the Response was timely filed with the WIPO Center on

May 16, 2013.

The WIPO Center appointed Robert A. Badgley, Mark Partridge, and Maxim Waldbaum as the Panel in this
matter on June 20, 2013. The Panel finds that it was properly constituted. The Panel has submitted the
Statement of Acceptance and Declaration of Impartiality and Independence, as required by the WIPO Center
to ensure compliance with Article 13(c) of the Procedure and Paragraph 9 of WIPO Rules for New gTLD
Dispute Resolution.
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On May 22, 2013, Objector requested an opportunity to file a reply brief, which it reiterated on

June 20, 2013. On the same day, the Respondent requested an opportunity to respond to any additional
reply briefs filed by Objector, if the Panel granted Objector’s request. On June 26, 2013, the Panel issued
Procedural Order No. 1 in which it ordered Objector to submit a short Reply Brief by July 1, 2013 and
Respondent to submit a short Rejoinder thereto within three business days thereafter. Both parties made
timely submissions.

4. Factual Background

Objector and its subsidiaries provide digital television entertainment services, and provide television and
audio services via satellite to subscribers. Objector provides such services under its DIRECTV mark and
other marks containing the term “direct”.

Since 1994, Objector has used the mark DIRECTV to identify and distinguish its digital and satellite
television services. Objector is a leading satellite television provider in the United States, offering more than
285 digital channels to more than 20 million subscribers in the United States. Objector has another

15 million subscribers in other countries, including a large presence in Latin America.

Objector and its affiliates hold numerous trademark registrations. For example, the word mark DIRECTV
was registered on the Principal Register of the United States Patent and Trademark Office (“USPTO”) in
March 2003 for telecommunications products (which are detailed and include satellite dishes). The word and
design service mark DIRECTV was registered with the USPTO in September 2002 for “television
programming and production services and distribution of television programs for others.” These USPTO
registered marks indicate first use in commerce in June 1994.

Other USPTO Principal Register registrations held by Objector or its affiliates include: (1) the word mark
DIRECTV PLUS registered in January 2001 for “electronic equipment for receiving direct broadcast satellite
signals, namely, receivers, satellite dishes, antennas and remote controllers therefore [sic] sold together as a
unit” with a first use in commerce in September 1999; (2) the word service mark DIRECTV AIRBORNE
registered in January 2004 for “satellite television transmission and broadcasting services” with a first use in
commerce in April 1999; (3) the word service mark WORLDDIRECT registered in January 2006 for
“television programming and production services and distribution of television programs for others” with a
first use in commerce in December 2004; (4) the word service mark WORLDDIRECT registered in

October 2007 for “satellite television transmission and broadcasting services” and “pay-per-view television
transmission services” with a first use in commerce in December 2004; (5) the word service mark
DIRECTVIEW registered in October 2012 for research and analysis of consumer viewing habits with a first
use in commerce in April 2010; (6) the word service mark PINOYDIRECT registered in July 2010 for
“television programming and production services, programming on a global computer network,” and related
services with a first use in commerce in September 2008; (7) the word service mark HINDIDIRECT
registered in July 2007 for “satellite television broadcasting” and related services with a first use in commerce
in October 2004; and (8) the word service mark MANDARINDIRECT registered in August 2007 for “satellite
television broadcasting” and related services with a first use in commerce in May 2005.

Outside the United States, Objector holds several trademark registrations, including: (1) DIRECTV CINEMA
registered in Argentina in September 2011; (2) DIRECTV NEXUS registered in Chile in July 2012 for
telecommunications products and services; (3) DIRECTV registered in Colombia in July 2011 for
telecommunications services; (4) DIRECTYV registered in the Bolivarian Republic of Venezuela in April 2000
for telecommunications products; (5) ACCESS DIRECTYV registered in the European Union in December
2011 for various goods and services, including telecommunication and satellite broadcasting services; and
(6) DIRECTVIEW registered in the European Union in July 2011 for various goods and services.

For each year from 2008 through 2012, the DIRECTYV brand was ranked among the world’s 500 most
valuable brands by BrandFinance.
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Objector has maintained a website at “www.directv.com” since 1995. In 2012, that website received an
average of more than 10 million visits each month. Objector also uses the toll-free telephone number 1-800-
DIRECTYV to promote its services.

Respondent is a subsidiary of Dish Network Corporation. According to Respondent’s Senior Vice President
of Product Management:

“DISH provides satellite television, broadband services, audio programming, and
interactive television services to commercial and residential customers in the United
States. DISH currently provides satellite television services to 14 million subscribers in the
United States. DISH has been a leader and innovator since it was founded in 1980. Since
1996, DISH has provided direct to home satellite based television services.”

In 2011, Dish purchased Blockbuster L.L.C. out of bankruptcy. Through its Blockbuster affiliate, Dish now
provides movie and video game rental services to consumers “by DVD-by-mail, streaming and video-on-
demand.” Dish also asserts that it intends to expand its presence and activities in the communications field.

Respondent describes itself in marketing materials as “a leader in satellite TV, providing subscribers with the
highest-quality programming and technology at the best value.” Objector and Respondent are direct
competitors, and both vie for the same customers as satellite dish television subscribers.

There is no evidence in the record that Respondent has ever used DIRECT (or any derivation of that word)
as a trademark or service mark.

In section 18(a) of its application for the <.direct> gTLD, Respondent wrote in relevant part:

Applicant seeks the proposed .direct gTLD as a restricted, exclusively-controlled gTLD for
the purpose of expanding Applicant and its affiliated entities’ ability to:

e create a connected digital presence and personalized brand experience for customers
and other business partners;

e deliver product and service marketing/advertising;

¢ enable marketing campaign activation;

o facilitate secure interaction and communication with individuals and entities with whom
Applicant has a business relationship;

e improve business operations;

¢ simplify Internet user navigation to information about Applicant products and services;

e demonstrate market leadership in protecting customer privacy and confidential
information online; and

¢ meet future client expectations and competitive market demands.

In section 18(b) of its application, Respondent identified its anticipated “user experience goals” as follows:

¢ Unify the full breadth of products and services offered by Applicant and its affiliated
entities under one brand umbrella;

e Improve and streamline the manner in which customers and other business partners
can interact with Applicant and its affiliated entities in the online digital space;

e Foster trust and confidence in online interactions by customers and other business
partners with Applicant and its affiliated entities;

¢ Reduce the risk of Internet users being misled, believing and/or acting on erroneous,
information about Applicant and its affiliated entities, its business partners and/or its
products and services presented online by unauthorized third parties; and

¢ Simplify online navigation to products, services and business partner information for
Applicant and its affiliated entities.
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In an affidavit submitted by Respondent’s Vice President, Vivek Khemka, in response to the Objection,
Respondent claims that its application for the <.direct> gTLD was filed in good faith, as part of Respondent’s
business plan to increase its connectivity and offerings to consumers. As Mr. Khemka notes in his affidavit,
Respondent intends to continue to provide programming and content “direct” to consumers, using the
<.direct> gTLD as a closed, secure network for its eco-system. As Mr. Khemka notes, the concept of
providing “direct” services to its customers has been key to Respondent’s business and success:

“DISH provides programming and content ‘direct’ to consumers, direct to their homes,
direct to their screens. DISH also will provide telecommunications services ‘direct’ to
consumers. DISH offers consumers direct choice, direct value, and direct service. ‘Direct’
service has been a key element of DISH’s offerings since its founding. That is why DISH
selected <.direct> as a gTLD.”

5. Parties’ Contentions
A. Objector

According to Objector, this is a clear case of underhanded business practices by a competitor. Objector
states: “Dish and DIRECTYV are direct competitors. Dish acknowledges this in promotional and marketing
materials, including at its Web site where it dedicates numerous pages and charts to comparisons between
Dish and DIRECTV.” Objector also asserts that Respondent has never used the term “direct” to identify or
distinguish its goods and services in commerce, but instead has chosen to apply for the <.direct> string in
order to confuse consumers who were looking for Objector’s goods and services.

Objector emphasizes the following quote from Respondent’s application, in which Respondent describes its
plan to use the <.direct> string to “[u]nify the full breadth of products and services offered by Applicant
[DISH] and its affiliated entities under one brand umbrella.” According to Objector, this stated plan is an
admission by Respondent that it plans to use <.direct> as a trademark. In this vein, Objector points to
several other stated goals of Respondent as reflected in section 18(a) of its application, including:

e creating a connected digital presence and personalized brand experience for customers and other
business partners;

e delivering product and service marketing and advertising;

e enabling marketing campaign activation;

o simplifying Internet user navigation to information about Dish’s products and services; and

e meeting future client expectations and competitive market demands.

B. Respondent

Respondent denies that it intends to use <.direct> as a trademark, stating that the word “direct” is generic
and hence cannot serve as a mark. Respondent also claims that its proposed use of the String is bona fide
and will not cause confusion with Objector and its goods and services.

6. Discussion and Findings

For the reasons set forth below, the Panel concludes that the Objection should be sustained. Respondent,
a purveyor of satellite television services, is seeking to use the word “direct,” which is the dominant part of
the family of marks owned and used by its chief competitor in the satellite television business, Objector. On
the record before it, the Panel therefore unanimously concludes that Respondent likely chose the <.direct>
string for the sole purpose of disrupting the business of Objector.

That these two parties are direct competitors can scarcely be doubted. Indeed, the Panel notes that as it
has been deliberating over this case, Respondent is running a series of television advertisements aimed
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squarely at Objector and its satellite television offerings.

The Panel rejects Respondent’s professed bona fide motives for applying for the String. Rather, the Panel
views Respondent’s effort as part of a battle for satellite television market share. Accordingly, under the
standards set forth in the Procedure, the Panel concludes that the potential use of the applied-for gTLD by
Respondent takes unfair advantage of the distinctive character or the reputation of Objector’s registered
marks, and unjustifiably impairs the distinctive character or the reputation of Objector’'s mark, and otherwise
creates an impermissible likelihood of confusion between the applied-for gTLD and Objector’'s mark. gTLD
Applicant Guidebook (“Guidebook”), Section 3.5.2. The Panel concludes that there is something untoward in
Respondent’s motives here, and that an intolerable state of affairs would obtain if Respondent’s application
for the String were allowed to stand.

The Guidebook sets forth eight non-exclusive factors which should be considered by the Panel when
applying the Section 3.5.2 standards to the facts of this case. The Panel will address them below in order.

i Whether the applied-for gTLD is identical or similar, including in appearance, phonetic sound,
or meaning, to Objector’s existing mark.

According to Objector, it is “indisputable that the gTLD string *.DIRECT is nearly identical to DIRECTV'’s core
intellectual property, including its name, and its family of DIRECTV and DIRECT-formative trademarks, and
its primary domain nhame <directv.com>.

According to Respondent:

“The applied-for gTLD <.direct> is not identical or substantially similar to any of Objector’s
marks. While Objector submitted a roster of many trademark registrations in the U.S. and
internationally using the term ‘DIRECTV’ ‘direct+{suffix}’, none of these registrations is for
‘direct’ by itself. That is, Objector has not established that it owns any trademark rights,
anywhere in the world, in ‘DIRECT’ in and by itself. Instead, each of Objector’s trademark
registrations is for ‘direct’ in combination with another term, such as ‘tv’, ‘hindi’, ‘mandarin’,
‘pinoy’, ‘world’, ‘view’, etc., as is shown by the registrations set forth in Objector’s
Attachments B and C. In view of the inherent generic and descriptive nature of the word
‘direct,’ it is highly unlikely that Objector — or anyone else — could own exclusive trademark
rights in ‘direct’ — especially when used for television or other services offered directly to
consumers.

Further, while ‘DIRECT’ and ‘DIRECTV’ have some similarities in appearance, a critical
aspect of DIRECTV is ‘TV,” and as the survey evidence discussed below confirms, that the
term ‘direct’ is not uniquely associated with Objector. Similarly, while ‘DIRECT’ and
‘DIRECTV’ have some phonetic similarities, they are significantly different, as the latter
requires addition of third and fourth syllables for the “TV’ portion (DIR-ECT-TEE-VEE). That
‘TV’ portion is critical to Objector’'s marks and provides meaning, context and association of
goods/services with a unique provider thereof. Without the ‘TV’ segment, the ‘DIRECT’
portion provides no such association — with Objector or anyone else. By itself, ‘DIRECT’ is
simply a generic term. It is possible that, as stated in paragraph 12.e of Objector’s
complaint, that its ‘DIRECTV’ brand was valued at $8.2 Billion. That is for the full mark,
with the critical ‘“TV’ component. It is telling that Objector does not claim that any value was
established for ‘DIRECT’ alone. Objector’s failure to establish any use of ‘DIRECT’ by itself
in its advertising and as a free-standing brand compels the conclusion that Objector too
has used ‘DIRECT’ only generically and not as a brand. That is not surprising, as Objector
cannot claim any exclusive rights to that generic term.”

The Panel concludes that the String is similar to the DIRECTV mark inasmuch as it differs by only one letter,
and is similar to the other DIRECT-formative marks of Objector. The Panel is well aware of the fact that
Objector’'s main mark is a contraction of the terms DIRECT and TV, with the T serving a dual role. Even so,
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the String and the marks are similar. It bears noting that confusing similarity is not required under this factor.

As respects the “survey evidence” alluded to by Respondent under this head, the Panel will address it later
in this opinion.

The Panel finds that this factor weighs in favor of Objector.
ii. Whether Objector’s acquisition and use of rights in the mark has been bona fide.

There is no serious dispute that Objector’s acquisition and use of rights in its various DIRECT-formative
marks is bona fide. Accordingly, the Panel finds that this factor favors Objector.

iii.  Whether and to what extent there is recognition in the relevant sector of the public of the sign
corresponding to the gTLD, as the mark of Objector, of Respondent or of a third party.

According to Respondent:

“Objector failed to show that the public recognizes ‘DIRECT’ as its mark. Indeed, the facts
show that ‘Direct” is not associated with Objector. Dr. Maronick’s survey shows that less
than 6% of persons responding to his survey made any connection between .direct and
Objector. Maronick Decl., para. 7 (Attachment 2 hereto). As Dr. Maronick states: ‘In this
survey, respondents were asked ‘If you were to see a domain name ending with ‘.direct’
would you associate it with any particular company or organization?’ Those who said yes
were asked ‘what company or organization?’ Less than 6% of respondents (11 persons out
of 216 responding) mentioned DirecTV as that company. Most respondents (159 out of
216) did not name any company at all.” Id. That result is far less than the 15-20%
minimum that would be needed to show any association or confusion. See Thomas
McCarthy, 6 McCarthy on Trademarks and Unfair Competition § 32:188 (4th ed.).

That result is not surprising. Thousands of trademark registrations use the word ‘direct.’
Most of those use other words or symbols with ‘direct’ — again because no one entity can
have exclusive rights to such a generic word. Thus, a search of live trademark applications
and registrations at the U.S. Patent and Trademark Office alone revealed over 3,000
results incorporating ‘direct’ in a mark, See Declaration of Paralegal Karen Agee, annexing
results of trademark searches (Attachment 3 hereto).”

The Panel is not convinced that the Maronick survey supports Respondent’s case here. First, the context of
the survey is not provided. That is to say, the precise circumstances under which the survey was conducted
are not laid out by Respondent or its expert, Dr. Maronick. Rather, a bare summary of the methodology and
the salient findings is provided. As such, the Panel finds the survey to be of little probative value.

The Panel also questions certain aspects of the methodology, at least as far as it understands it. For
instance, it is arguable that survey respondents who do not know the major players in the transmission of
entertainment via satellite should not even be counted in the survey.

Further, the Panel notes, assuming the validity of the survey (and the Respondent’s clarifications as to
survey responses in its Rejoinder), that nine out of 46 survey respondents who did associate the hypothetical
domain name <television.direct> with a particular company identified Objector. This outcome, albeit with a
very small sample, confirms that more than 19% of the survey participants who identified some company
identified Objector.

Respondent asserted in its Rejoinder that, while not bearing on the main point of the conclusions it makes
from its survey, some members of the public associate the <.direct> gTLD with DISH. As respects third-
party uses, the Panel accepts that numerous parties have made use of the term “direct” as part of their
trademark or service mark. These facts and assertions, however, are of little moment here. In the Panel’s
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opinion, the essential fact in this proceeding is that Respondent, a purveyor of satellite television services, is
seeking to use the word “direct,” which is the dominant part of the family of marks owned and used by its
chief competitor in the satellite television business, Objector.

The Panel finds that this factor weighs in favor of Objector.

iv. Respondent’s intent in applying for the gTLD, including whether Respondent, at the time of
application for the gTLD, had knowledge of Objector’s mark, or could not have reasonably been
unaware of that mark, and including whether Respondent has engaged in a pattern of conduct
whereby it applied for or operates TLDs or registrations in TLDs which are identical or confusingly
similar to the marks of others.

This factor, in the Panel’s view, is of paramount importance in this case. There is no doubt that Respondent
is well aware of Objector and its DIRECTV and other DIRECT-formative marks. Objector is Respondent’s
main competitor, and vice-versa, in the major market of satellite television services in the United States.

Respondent has never used the term “direct” as a trademark or service mark, and with good reason. If it
tried to do so, it would likely be enjoined by a court of law at Objector’s behest. Respondent’s claim that it
has applied for the <.direct> string because it provides services (in the generic sense) directly to consumers
is viewed by the Panel as a contrivance.

Rather, the Panel concludes, based on the record before it, that Respondent has applied for the String as
part of an ongoing battle for market share, at Objector’s expense.

Respondent essentially admits as much in its application, wherein it states that it applied for the String to
“unify the full breadth of products and services offered by Applicant and its affiliated entities under one brand
umbrella.” The String, therefore, would serve as the “one brand umbrella” under which the “full breadth” of
Respondent’s products and services would be unified. The Panel finds this admission in the application as
far more reliable than the statements, quoted above, by Respondent’s vice president, who disavows
Respondent’s brand-centered motivation in applying for the String.

In contrast to applying for a gTLD string on the basis of its generic or dictionary meaning, which LRO panels
regard as permissible in many circumstances (see Express, LLC v. Sea Sunset, LLC, WIPO Case No.
LR0O2013-0022), this Panel finds that Respondent’s likely intention was to target the trademark of a direct
competitor.

The Panel concludes that this factor favors Objector.

V. Whether and to what extent Respondent has used, or has made demonstrable preparations to
use, the sign corresponding to the gTLD in connection with a bona fide offering of goods or services
or abona fide provision of information in a way that does not interfere with the legitimate exercise by
Objector of its mark rights.

The discussion under factor 4 applies with equal force here. The Panel concludes that this factor favors
Objector.

vi.  Whether Respondent has marks or other intellectual property rights in the sign corresponding
to the gTLD, and, if so, whether any acquisition of such aright in the sign, and use of the sign, has
been bona fide, and whether the purported or likely use of the gTLD by Respondent is consistent
with such acquisition or use.

Respondent has no marks or other intellectual property rights that correspond to the word “direct.” The
Panel finds that this factor favors Objector.
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vii.  Whether and to what extent Respondent has been commonly known by the sign corresponding
to the gTLD, and if so, whether any purported or likely use of the gTLD by Respondent is consistent
therewith and bona fide.

The Panel finds that Respondent has not been commonly known by the word “direct.” By contrast, Objector
has long been associated with the word “direct” (albeit with the term “TV” or a geographical or other
descriptive indicator) in the entertainment sector. The Panel finds that this factor favors Objector.

viii. Whether Respondent’s intended use of the gTLD would create a likelihood of confusion with
Objector’s mark as to the source, sponsorship, affiliation, or endorsement of the gTLD.

As noted above, Respondent stated in its application that it intended to use the String to “unify the full
breadth of products and services offered by Applicant and its affiliated entities under one brand umbrella.”
Notwithstanding Respondent’s subsequent, and unconvincing, efforts to disavow this stated motive, the
Panel believes that consumer confusion would be likely if this application were allowed to stand. It appears
very likely, based on Respondent’s survey alone, that some Internet users seeking Objector’s satellite
television services would be confused to land at a website accessible at, for example, the domain name
<television.direct>.

The parties are in direct competition for the satellite television market, and the dominant word in Objector’s
family of marks is the word “direct.” Under these circumstances, the Panel concludes that consumer

confusion would be the likely result if Respondent were allowed to keep and use the <.direct> string.

The Panel concludes that this factor favors Objector.

7. Decision

For the foregoing reasons, the Objection is upheld.

[signed]

Robert A. Badgley
Presiding Panel Expert
[signed]

Mark Partridge

Panel Expert

[signed]

Maxim Waldbaum

Panel Expert
Date: July 29, 2013
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» About ICANN
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10 Apr 2014

On 10 April 2014, ICANN (Internet Corporation for Assigned Names and
Numbers) and Half Trail, LLC entered into a Registry Agreement under which

(/resources Half Trail, LLC operates the .direct top-level domain. The agreement may be
/pages/welcome- viewed by following the links below:
2012-02-25-en)
» Board Registry Agreement
fg:g;g:/rgs:r q e DOCX (/sites/default/files/tids/direct/direct-agmt-docx-10apri4-en.docx)

| Redline (/sites/default/files/tlds/direct/direct-agmt-docx-redline-

of-directors-

2014-03-1 g_en) 10apri14-en.docx)

e PDF (/sites/default/files/tlds/direct/direct-agmt-pdf-10apri14-en.pdf) |

» Accountability
(/resources

Redline (/sites/default/files/tlds/direct/direct-agmt-pdf-redline-10apri14-

en.pdf)
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2012-02-25-en)
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/pages/metrics-
gdd-2015-01-30-en)

Identifier

https://www.icann.org/resources/agreement/direct-2014-04-10-en

e HTML (/sites/default/files/tlds/direct/direct-agmt-html-10apri14-en.htm) |

Redline (/sites/default/files/tlds/direct/direct-agmt-html-redline-10apri4-

en.htm)

Authorization(s) for Release of Reserved Names
o All Digit/Digit, Letter/Digit, and Digit/Letter Two-Character ASCII Labels

at the Second Level (/en/system/files/files/spec5-amend-two-char-

01deci14-en.pdf) (01 December 2014)

o | etter/Letter Two-Character ASCII Labels (/sites/default/files/tlds/direct

/direct-auth-ltr-Itr-O1dec14-en.pdf) (01 December 2014)

o | etter/Letter Two-Character ASCII Labels (/sites/default/files/tlds/direct

/direct-auth-ltr-ltr-O8apr15-en.pdf) (08 April 2015)

o | etter/Letter Two-Character ASCII Labels (/sites/default/files/tlds/direct

/direct-auth-ltr-Itr-14mar16-en.pdf) (14 March 2016)

Updates to General Notices Contact (07 May 2014)
e PDF (/sites/default/files/tlds/direct/direct-contacts-07may14-en.pdf)

Amendment No.1 (09 June 2014)
e PDF (/sites/default/files/tlds/direct/direct-amend-1-pdf-09jun14-en.pdf)

Note: The official version is the Word version above. This HTML version is
machine-generated and may not display correctly.

Name Collision Occurrence Management Documents

e Alternate Path to Delegation Report (/en/about/agreements/registries

/direct/direct-apd-report-12nov13-en.htm)

e List of SLDs to Block (/sites/default/files/tlds/direct/direct-apd-list-

12nov13-en.csv)

e Name Collision Occurrence Assessment (/resources/pages/reqistries-
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/pages/is-ssr-
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I. IDENTIFICATION OF THE PARTIES
A. Claimants

1. The Claimants in this dispute are Despegar Online SRL, Donuts Inc., Famous Four

Media Limited, Fegistry LLC, and Radix FZC. Full contact details of Claimants are provided

as Annex 1.

2. Claimants are represented in these proceedings by:
Flip Petillion
Crowell & Moring LLP

7, rue Joseph Stevens
B-1000 Brussels, Belgium
Tel: +322 2824082
Fax: +322 2306399

B. Respondent

3. The Respondent is the Internet Corporation for Assigned Names and Numbers
(ICANN). The Respondent’s contact details are as follows: 12025 Waterfront Drive, Suite

300, Los Angeles, CA 90094-2536.

IL EXECUTIVE SUMMARY

4. ICANN organized a new gTLD application round in 2012, allowing interested entities
to compete for operating new gTLDs or internet extensions of their choice. Where multiple
entities applied for the same string, they were asked to come to an amicable agreement under
which one or more applicants withdrew their applications. If no amicable solution was found,
applicants in contention for the same string were invited to participate in an auction, the
proceeds of which would go to ICANN.

5. ICANN wanted to offer some kind of protection to well-established communities that
might otherwise lose out if the free-market competition for gTLD strings was allowed to go
unchecked. ICANN therefore introduced a mechanism allowing such communities to apply

for a so-called community-based gTLD string that would identify the community. If a



community-based gTLD application met the stringent criteria for obtaining “community
priority”, the application was allowed to proceed, and non-community-based applications for
the same string were set aside.

6. During ICANN’s recent new gTLD application round, Claimants applied to operate
the .hotel gTLD (Annexes 2-6). Another applicant, HOTEL Top-Level-Domain s.a.r.l.
(HTLD), also applied for the .hotel gTLD (Annex 7). A panel of third-party evaluators,
commissioned by ICANN, decided that HTLD’s application for .hotel met the criteria for
obtaining “community priority” (Annex 8). [CANN then adopted the panel’s determination,
without any review.

7. The determination was, however, opaque, in violation of ICANN’s very policy on
“community priority”, based on non-existent facts, made by a faceless panel, and in violation
of ICANN’s fundamental obligations. Claimants have never been given an opportunity to
comment, let alone contest, the undisclosed materials considered by the panel or the panel’s
insufficient reasoning. As a result of the community priority evaluation (CPE), Claimants’
applications have been excluded without justification. Even if ICANN reconsiders the CPE,
Claimants’ applications have been needlessly delayed and subjected to additional procedures
(Documentary Information Disclosure Policy (DIDP) Request, Request for Reconsideration
(RfR)). ICANN’s CPE was an abdication of responsibility and contrary to the evaluation
policies ICANN had established for new gTLD applications, especially in view of the fact
that community priority was denied for similarly situated applications. The CPE of HTLD’s
application for .hotel is not justified by any legitimate security or stability concerns. It is
baseless and arbitrary. Moreover, the CPE fails to comply with [CANN’s obligation to
promote consumer choice, innovation and competition.

8. Claimants repeatedly asked ICANN — among others in their DIDP Request and two

consecutive RfRs — to comply with its own policy and remedy the improper treatment of the



.Jhotel applications. ICANN has not only declined, but has attempted to evade all
responsibility.

9. ICANN’s treatment of Claimants’ applications is inconsistent with both the new
gTLD policies established in the Guidebook and fundamental ICANN policies and
obligations requiring fairness, non-discrimination, transparency, accountability, and good
faith. By accepting a third-party determination that is contrary to its policies, ICANN has
failed to act with due diligence and failed to exercise independent judgment. Accordingly,
Claimants request that ICANN be required to overturn the CPE in relation to .hotel and allow

Claimants’ applications to proceed on their own merits.

III. SUMMARY OF RELEVANT FACTS
A. The parties
1. Claimants

10.  Despegar Online SRL offers online hotel reservation services. All other Claimants

offer services in the Internet’s domain name system (DNS).

2. ICANN

11.  ICANN is a non-profit public benefit corporation that was established under the laws
of the State of California on 30 September 1998. ICANN is responsible for administering
technical aspects of the Internet’s DNS. Core to its mission is increasing competition and
fostering choice in the DNS. ICANN’s Articles of Incorporation require ICANN to act “for
the benefit of the Internet community as a whole” and “in conformity with the relevant
principles of international law and local law” (RM'_1, Article 4). ICANN’s fundamental

principles, which are reiterated numerous times in [ICANN’s governance documents and other
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policies, require ICANN to ensure fairness, non-discrimination, openness and transparency,

accountability, and the promotion of competition, as well as to act in good faith.

B. ICANN established the new gTLD Program

12.  ICANN’s responsibilities include establishing a process for introducing new top-level
domains (TLDs) in order to promote consumer choice and competition (RM 4, Article 9.3).
Before the introduction of the new gTLD program, ICANN had, over time, expanded the
DNS from the original six generic TLDs (gTLDs) to 22 gTLDs and approximately 250 two-
letter country-code TLDs (ccTLDs).

13.  In 2005, ICANN’s Generic Names Supporting Organization (GNSO) began a policy
development process to consider the introduction of new gTLDs (RM 6-7). The GNSO is the
main policy-making body for generic top-level domains, and encourages global participation
in the technical management of the Internet (RM 2, Article X). In 2008, the ICANN Board
adopted 19 specific GNSO policy recommendations for implementing new gTLDs, with
allocation criteria and contractual conditions (RM 8-9). These allocation criteria were set out
in the Applicant Guidebook, which is the crystallization of Board-approved consensus policy
concerning the introduction of new gTLDs. In June 2011, ICANN's Board approved the
Guidebook and authorized the launch of the New gTLD Program (RM _10). The program's
goals include enhancing competition and consumer choice, and enabling the benefits of
innovation via the introduction of new gTLDs, including both new ASCII and
internationalized domain name (IDN) top-level domains (RM_11).

14.  The GNSO decided that there must be a clear and pre-published application process
using objective and measurable criteria (RM_9, GNSO Recommendation 9). The Applicant
Guidebook was for prospective applicants to make sure they understand what was required of
them when applying for a new gTLD and what they could expect at each stage of the

evaluation process (RM 11, p. 12; RM 12). The final version of the Applicant Guidebook



was made available on 4 June 2012 (RM 5), i.e., after the application window for new gTLD

applicants closed on 30 May 2012 (RM 13).

C. Claimants applied for .hotel

15.  Claimants have individually filed applications to operate the .hotel gTLD (Annexes 2-
6). Claimants relied on the objective and measurable criteria of the Applicant Guidebook and
were confident that the decision as to which applicant ICANN would delegate the .hotel
gTLD- referring to the common dictionary word — would ultimately be dependent upon
negotiations between applicants or an auction among applicants (assuming all applicants

passed evaluation).

D. HTLD applied for .hotel as 2 “community-based” gTLD

16. HTLD also filed an application to operate the .hotel gTLD (Annex 7). In its
application, HTLD claimed, first, to be representing a community and, second, that the gTLD
was going to be operated for the benefit of this alleged community. The purpose of HTLD’s
application for a so-called community-based gTLD was in fact to avoid competition for the

gTLD string, a highly sought after generic word.

E. ICANN established a Policy in relation to CPE

17.  The GNSO developed a policy of granting priority to so-called “qualified community-
based applications”. What the GNSO “had in mind and what [it] had at heart” when
developing the CPE policy was “really to protect communities like the Navaho community
(%), the communities that really didn’t have any other kind of protection, and they[ 7] wanted
to protect these communities in a certain way” (RM_14, p. 14). “The community-based

application was nothing more but to protect small communities. That was the intent of the

% The Navaho or Navajo community refers to the largest federally recognized tribe of indigenous people in the
United States of America.
* The GNSO members.



GNSO” (RM_14, p. 15). The purpose of community-based applications was never to
eliminate competition among applicants for a generic word TLD or to pick winners and losers
within a diverse commercial industry. Indeed, any such purpose would be contrary to the
fundamental principles that form the basis of ICANN.

18.  This purpose was clearly translated in the Applicant Guidebook. As a qualified
community application eliminates all directly contending standard applications, ICANN
considered it fundamental that “very stringent requirements for qualification of a community-
based application” were applied (RM 5, Module 4-9). To be qualified, an application need to
score at least 14 points in the CPE (RM_5, Module 4-10) and the scoring process was
specifically developed to prevent “undue priority [being given] to an application that refers
to a ‘community’ construed merely to get a sought-after generic word as a gTLD string”
(RM 5, Module 4-9).

19.  ICANN initially considered working with a comparative evaluation panel that would
advise which applications should be given priority based on a comparative analysis between
applications. However, ICANN rejected this idea and opted for a community priority
evaluation panel, as there was an absolute consensus within the ICANN community that
evaluations should be made on the basis of objective and predictable criteria (RM 9, GNSO

Recommendation 9).

F. ICANN selected a CPE Panel, that made an arbitrary determination on
the .hotel CPE

20.  On the basis of a largely non-transparent selection process the Economist Intelligence
Unit was selected to act as the CPE Panel (infra, Section VI.A). Having been selected, this
CPE Panel arbitrarily determined that HTLD’s application for .hotel be granted community

priority (infra, Section VL.B).



G. The ICANN Board failed to assure compliance with ICANN’s Policies, as
it accepted the CPE Panel’s arbitrary determination on .hotel

21. The CPE Panel was given the task of preparing a recommendation document for
ICANN to consider (RM 15, p. 4: final step). On receipt of this recommendation, ICANN
published a report stating that the CPE Panel had determined that HTLD’s application met
the requirements specified in the Applicant Guidebook. ICANN accepted that the application
prevailed in the CPE. ICANN added that the CPE results (i) “do not necessarily determine
the final result of the application”, (ii) “might be subject to change”, and (iii) “do not
constitute a waiver or amendment of any provision of the Applicant Guidebook” (Annex 8, p.
6).

22.  Although the CPE Panel’s determination of HTLD’s application is discriminatory and
completely at odds with the provisions of the Applicant Guidebook (infra, Sections VI.B.1
and VI.B.2), ICANN has repeatedly declined to reject or review the CPE Panel’s

determination.

H. The ICANN Board improperly refused to grant Claimants the right to
defend themselves

1. Claimants’ first Request for Reconsideration

23.  ICANN’s Board ultimately has responsibility to ensure that [CANN policies are
dutifully followed. In fact, its Bylaws (and this Independent Review Process) require it. As
Claimants were confronted with a surprising and erroneous CPE result, Claimants asked the
Board to fulfill its obligation to ensure compliance with ICANN’s policies. On 28 June 2014,
Claimants filed a first Request for Reconsideration (RfR) seeking reconsideration of
ICANN’s decision to accept the CPE Panel’s recommendation that HTLD’s application for

hotel be granted community priority (Annex 9).

2. Claimants requested information

24.  Claimants realized that they had scant information as to the underlying process and



reasoning. They were not given any insight into the documentation relied on by ICANN or
the unidentified members of th CPE Panel. As the opaque CPE determination set aside all of
Claimants’ applications to operate the .hotel gTLD, on 4 August 2014 Claimants asked (in a
DIDP request) for information as to how and by whom the decision had been reached (Annex
10). In the DIDP request, Claimants urged ICANN to comply with its transparency obligation
surrounding the CPE decision (Annex 10). The purpose of Claimants’ DIDP request was to
allow them to effectively exercise their right to a defense in the framework of Claimants’ first
RfR by obtaining equal access to documents and information surrounding the CPE. Without
such access, Claimants were severely limited in their ability to defend their own position.
They did not have access to the same material as the CPE Panel or ICANN, when challenging

ICANN’s acceptance of the CPE determination.

3. The ICANN Board denied Claimants’ first Request for
Reconsideration

25, On 22 August 2014, ICANN’s Board Governance Committee (BGC) denied
Claimants’ first RfR of 28 June 2014 (Annex 11). At that point in time, [CANN had not yet
responded to Claimants’ DIDP request, the purpose of which was, as stated, to enable them to
effectively prepare a defense in the framework of this first RfR. Without access to a properly

prepared defense, the BGC was not in a position to appraise the full facts of the case.

4. ICANN denied Claimants’ DIDP Request

26.  On 3 September 2014, ICANN denied the DIDP Request, refusing access to the

information relating to the basis on which the Claimants’ applications were rejected in favor

of HTLD (Annex 12).

27.  ICANN’s rejection of the DIDP request made clear that the ICANN Board would not
spontaneously review or reverse the BGC’s determination of 22 August 2014 in which

Claimants’ first RfR was denied.



5. Claimants filed a second Request for Reconsideration

28.  As Claimants had still not been given an effective opportunity to defend themselves,
Claimants filed a second RfR on 22 September 2014, seeking reconsideration of the decision
to deny the DIDP request and urging ICANN to perform a fair and transparent CPE (Annex
13). On 11 October 2014, The BGC issued a determination denying the second RfR
(Annexes 14-15). In this determination, the BGC stated only that the ICANN staff had
adhered to the DIDP process (1) in finding certain requested documents subject to DIDP
nondisclosure conditions, and (2) in determining that the potential harm caused by disclosure
outweighed the public interest in disclosure. The BGC refused to examine whether the staff’s
findings and determinations were correct or compliant with ICANN’s obligations to remain
transparent and accountable, and to ensure due process (infra). Compliance with the DIDP
process is a necessary, but not sufficient, requirement in ensuring compliance with [CANN’s
fundamental obligations. By limiting its review to compliance with a given process, the BGC
effectively gave complete discretion to its staff. This constitutes an abdication of
responsibility in contravention of Article 1I(1) of the ICANN Bylaws, and a failure by the

ICANN Board to conduct due diligence.

I Claimants had no choice but to initiate a request for an Independent
Review Process

29.  In an ultimate attempt to convince ICANN to voluntary remedy the errors made in the
CPE, Claimants initiated a Cooperative Engagement Process (CEP) with ICANN. On 10
December 2014, ICANN asked Claimants to evaluate and advise ICANN within a week on
the information that the CPE panel failed to consider. Claimants responded on 17 December
2014. ICANN waited until 21 February 2015 to come back and informed Claimants that it
decided to terminate the CEP, giving Claimants 15 days to initiate an IRP. Claimants
denounced ICANN’s unilateral decision and proposed to mutually agree on the termination of

the CEP and the deadline to file an IRP, should ICANN no longer wish to engage itself in the
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CEP. However, ICANN denied Claimants® proposal to extend the deadline, while it agreed
on an extension in other cases.

30.  As a result, Claimants had no choice but to initiate this request for an Independent
Review Process. The challenged decisions and actions are attributable to the ICANN Board
and materially affect Claimants. If the CPE determination is maintained, Claimants will be
unable to compete for the .hotel gTLD, in which all applicants have an equally legitimate

interest. It follows that Claimants have standing to file this request.

IV. APPLICABLE LAW

31.  In accordance with Article IV(3) of ICANN’s Bylaws, an IRP Panel must determine
whether the contested actions of the ICANN Board are consistent with applicable rules. The
set of rules against which the actions of the [ICANN Board must be assessed includes: (i)
ICANN’s Articles of Incorporation and Bylaws — both of which must be interpreted in light
of ICANN’s Affirmation of Commitments, and both of which require compliance with inter
alia International law® and generally accepted good governance principles — and (ii)
secondary rules created by ICANN, such as the Applicant Guidebook. In setting up,
implementing and supervising its policies and processes, the Board must comply with the
fundamental principles embodied in these rules. That obligation includes a duty to ensure
compliance with its obligations to act in good faith, transparently, fairly, and in a manner that
is non-discriminatory and ensures due process.

32.  The IRP Panel has authority to decide whether or not actions or inactions on the part

of the ICANN Board are compatible with these principles. The most recent versions of

* In particular, Article IV charges ICANN “with acting consistently with relevant principles of international law,
including the general principles of law recognized as a source of international law” (RM 27 ,Declaration of the
Independent Review Panel in ICDR Case No. 50 117 T 00224 08, para. 140).

10



ICANN’s Bylaws® — which had not been introduced at the time of Claimants’ submissions of
its applications® — also require the IRP Panel to focus on whether the ICANN Board was free
from conflicts of interest and exercised an appropriate level of due diligence and independent
judgment in its decision making.

V. SUMMARY OF ICANN’S OBLIGATIONS

A. Apply policies neutrally, fairly and without discrimination
33. ICANN is subject to a fundamental obligation to act fairly and apply established
policies neutrally and without discrimination. Not only does this obligation arise from general
principles of international law, it is also laid down repeatedly in ICANN’s governing
documents. Article 2(3) of ICANN’s Bylaws provides that:
“ICANN shall not apply its standards, policies, procedures, or practices inequitably
or single out any party for disparate treatment unless justified by substantial and
reasonable cause . .. ”
34,  The above obligation is further elaborated upon in ICANN’s Core Values, which
require ICANN to make “decisions by applying documented policies neutrally and

objectively, with integrity and fairness.”(RM 2, Art. I, §2)’

B. Remain transparent

35.  Article 4 of ICANN’s Articles of Incorporation provides that ICANN:

“shall operate for the benefit of the Internet community as a whole, carrying out its
activities ... to the extent appropriate and consistent with these Articles and its
Bylaws, through open and transparent processes that enable competition and open
entry in Internet-related markets.

36. Similarly, Article ITII of ICANN’s Bylaws states that:

5 Adopted on 11 April 2013 and subsequently amended on 7 February 2014. Also see ICANN’s Bylaws as
amended on 16 March 2012, Article IV(3).

%n 2012.

7 This requirement is also found in applicable California law, which requires that decisions be made according
to procedures that are ‘fair and applied uniformly’, and not in an ‘arbitrary and capricious manner.’

11



“ICANN and its constituent bodies shall operate to the maximum extent feasible in an
open and transparent manner and consistent with procedures designed to ensure
fairness.”
37.  These provisions are supplemented by the ‘Core Values’ set out in ICANN’s Bylaws.
The purpose of the Core Values is to “guide the decisions and actions of ICANN” in the
performance of its mission (RM 2, Art. I, §2). The Core Values include:
“Employing open and transparent policy development mechanisms that (i) promote
well-informed decisions based on expert advice, and (ii) ensure that those entities
most affected can assist in the policy development process.”(RM 2, Art. I, §2(7))
38.  The principle of transparency arises from, and is generally seen as an element of, the
principle of good faith. Indeed, transparency has itself obtained the position of a fundamental
principle in international economic relations, especially in the regulatory and/or standard-
setting space that ICANN occupies. The core elements of transparency include clarity of
procedures, the publication and notification of guidelines and applicable rules, and the duty to
provide reasons for actions taken. The coupling of the terms ‘open’ and ‘transparent’, and a
consideration of the context within which the term has been included, confirms that ICANN

intended the term to denote the most developed dimension of transparency, namely openness

in decision-ma