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Amazon’s Statement of Issues

In response to the Panel’s request of April 27, 2017, Amazon and ICANN met and
conferred but were unable to reach agreement on a statement of issues to be considered.
Amazon’s submission is set forth below.

The action under review in this proceeding is the decision of ICANN’s New gTLD
Program Committee (“NGPC”) to “accept . . . the advice” of ICANN’s Governmental Advisory
Committee (“GAC”) “that the . AMAZON Applications] should not proceed.” C-054, at 7.

The panel’s duty is to compare the NGPC’s decision to ICANN’s governing documents,
including its Articles of Incorporation (“Articles”), Bylaws, and gTLD Applicant Guidebook
(“Guidebook™), and determine whether the NGPC'’s decision is consistent with those documents,
including the NGPC'’s duties to exercise due diligence in ascertaining facts and to exercise
independent judgment.

The substantive issues presented for this Panel’s consideration are:

1: Whether the NGPC violated ICANN’s Articles, Bylaws, or Guidebook by
accepting the GAC’s advice where the GAC did not offer or agree upon reasons for that advice.

2. Whether the NGPC violated ICANN’s Articles, Bylaws, or Guidebook by relying
on certain reasons provided by the governments of Brazil and Peru, but not adopted by the GAC,
in light of the information before or reasonably available to the NGPC concerning whether those
reasons were consistent with ICANN’s governing documents and core values.

3. Whether the NGPC violated ICANN’s Articles, Bylaws, or Guidebook by failing
to consider Amazon'’s legitimate interest in obtaining the . AMAZON Applications.

If the Panel finds that the NGPC violated its duties, it should then consider what remedy
to impose, including whether it has authority to grant Amazon’s request that ICANN be ordered
to grant the . AMAZON Applications.

Respectfully submitted,
/s/ John Thorne

Counsel for Claimant Amazon
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Amazon v. [CANN

List of Issues that the Panel Will Have to Decide
as Part of Its Reasoned Declaration

Members of the Panel:

In response to the Panel’s email request dated April 27, 2017, Amazon and ICANN have met and
conferred and have agreed on the following list of issues the Panel will have to decide as part of
its reasoned declaration. The inclusion of an issue on this list does not mean that both sides
necessarily agree that there is evidence to support the other side’s view of the issue. And the
need to decide some of these issues may be contingent on resolution of other issues.

Scope of Review

1. To the extent Amazon is challenging whether the generally applicable procedures of the
Applicant Guidebook (“Guidebook™) are consistent with [CANN’s Articles of Incorporation
(“Articles™) and Bylaws, were those aspects of Amazon’s challenges timely brought?

2. Does the Panel’s remit extend to entertaining challenges to actions of the Governmental
Advisory Committee (“GAC”) or its members as inconsistent with the Articles, Bylaws, or
Guidebook?

Substantive Issues

3. Did Amazon demonstrate that the Board’s (acting through the NGPC) acceptance of the GAC
advice not to proceed with the AMAZON Applications inconsistent with the Articles, Bylaws,
or Guidebook because the GAC did not include a statement of its rationale for the advice?

4. Did Amazon demonstrate that the NGPC failed to exercise due diligence and care in having a
reasonable amount of facts when it decided to accept the GAC advice?

5. Did Amazon demonstrate that the NGPC acted inconsistently with the Articles, Bylaws, or
Guidebook by relying on the rationales of Brazil and Peru in making its decision to accept the
GAC advice?

6. Did Amazon demonstrate that the NGPC acted inconsistently with the Articles, Bylaws, or
Guidebook by failing to consider Amazon’s and Internet users’ interests in the AMAZON
Applications?

7. Did Amazon demonstrate that the NGPC members failed to exercise independent judgment in
taking the decision to accept the GAC advice, believed to be in the best interests of [CANN?
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Remedial Issue

8. Does the IRP Panel have the authority to issue a binding order directing the ICANN Board to
take some specific action in relation to the . AMAZON Applications?



Members of the Panel:

In response to the Panel’s request dated April 27, 2017, Amazon and ICANN have met and conferred and
have agreed on the following statement concerning the issues presented to the Panel.

Scope of Review

The action under review in this proceeding is the decision of ICANN’s New gTLD Program Committee
(“NGPC”) to “accept . . . the advice” of ICANN’s Governmental Advisory Committee (“GAC”) “to the
ICANN Board contained in the GAC's Durban Communiqué stating that it is the consensus of the GAC
that the [ AMAZON Applications] should not proceed.” C-054, at 7.

The panel’s duty is to compare the NGPC's decision to ICANN’s governing documents, including its
Articles of Incorporation (“Articles”), Bylaws, and gTLD Applicant Guidebook (“Guidebook”), and
determine whether the NGPC's decision is consistent with those documents.

The parties disagree concerning whether all of Amazon’s contentions are within the scope of review as
thus defined. Amazon contends that all of its contentions constitute timely challenges to the NGPC’s
decision. [ICANN contends that some of Amazon’s contentions constitute untimely challenges to the
adoption of the Guidebook itself, and that others of Amazon’s contentions constitute challenges that
exceed the scope of review because they concern the conduct of the GAC or individual GAC members.]

Issues Presented
: 18 Whether the NGPC could accept GAC advice without a rationale

Amazon contends that the NGPC's decision to accept the GAC’s advice was contrary to the NGPC’s
duties under ICANN’s governing documents (including the Articles, Bylaws, and Guidebook) because, as
the NGPC conceded in its decision, it “d[id] not have the benefit of the rationale relied upon by the GAC”
in issuing that advice. /d. at 10.

[ICANN'’s statement of its position.]

2. Whether the NGPC could accept the GAC advice here by relying on the rationales of Brazil
and Peru

Amazon contends that the NGPC’s reliance on the rationales presented by Brazil and Peru was contrary
to the NGPC’s duties under ICANN’s governing documents because Brazil’s and Peru’s rationales were
not the rationales of the GAC and were themselves inconsistent with those governing documents and
were legally and factually unsupported.

[ICANN's statement of its position.]

3. Whether the NGPC failed to consider Amazon’s and Internet users’ legitimate interests in the
.AMAZON Applications

Amazon contends that the NGPC failed to consider Amazon'’s legitimate interest in obtaining the
.AMAZON Applications and to balance that interest against the interests asserted by Brazil and Peru.



[ICANN’s statement of its position.]
Remedial Issues

If the Panel finds that the NGPC violated its duties, it should then consider what remedy to
impose. Amazon contends that the Panel can and should issue a binding order directing the
NGPC to approve the .AMAZON Applications without delay. [ICANN contends that the Panel
lacks the authority to issue such an order and can issue only a declaration as to whether a
violation occurred, potentially coupled with a nonbinding recommendation for future action.]
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C-102

IN THE MATTER OF AN INDEPENDENT REVIEW PROCESS
BEFORE THE INTERNATIONAL CENTRE FOR DISPUTE RESOLUTION

AMAZON EU S.ARL.,

Claimant,
¥

ICDR Case No. 01-16-0000-7056

INTERNET CORPORATION FOR
ASSIGNED NAMES AND NUMBERS,

Respondent.

JOINT STIPULATION OF AMAZON EU S.A.RL AND ICANN

Amazon EU S.arl (“Amazon”) and the Internet Corporation for Assigned Names and Numbers
(“ICANN™) hereby enter the following stipulations for purposes of the above-captioned proceeding

only:

I The strings that are the subjects of Amazon’s applications 1-1315-58086, 1-1318-5591,
and 1-1318-83995 (collectively, “Amazon Applications”) do not fall within the criteria
for geographic names contained in Section 2.2.1.4 of the Applicant Guidebook. In
reasonable reliance on ICANN’s representation referenced in this paragraph, Amazon
has agreed not to pursue production of documents concerning the Geographic Names
Review (Applicant Guidebook Section 2.2.1.4) conducted in the Initial Evaluation of
the Amazon Applications.

Z The ICANN Independent Objector commenced community objections before the
International Centre for Expertise of the International Chamber of Commerce (“ICC™)
concerning the Amazon Applications. Professor Luca G. Radicati di Brozolo (the
Independent Expert selected by the ICC) issued an Expert Determination (marked by
Amazon as Exhibit C-047) dismissing those community objections. As referenced in
the New gTLD Program Committee (“NGPC”) briefing materials for its 14 May 2014
meecting, the Expert Determination was included in the NGPC Reference Materials. In
deciding to accept the GAC’s advice that the Amazon Applications should not proceed,
the NGPC did not rely on the substantive rulings made in that Expert Dctermination. In
reasonable reliance on ICANN's representations referenced in this paragraph, Amazon
has agreed not to pursue Amended Request for Production No. 5.

3 ICANN's procedures require that complaints to the [CANN Ombudsman be kept
confidential. Accordingly, ICANN does not seek nor maintain access to the documents
in the possession of the office of the ICANN Ombudsman. The Ombudsman published
a report entitled “New Ombudsman Report on Dot Amazon” on 28 May 2015 (available
at hitps://omblog.icann.org/index. html%3Fm=201505.html), which did not provide any
recommendation for ICANN Board action regarding the Amazon Applications



(“Ombudsman Report™). ICANN has represented that it will not rely on the
Ombudsman Report, or the fact that the Ombudsman Report did not issue a
recommendation for Board action regarding the Amazon Applications, for any purpose
in these IRP proceedings. In reasonable reliance on ICANN’s representations
referenced in this paragraph, Amazon has agreed: (i) not to pursue discovery of
documents concerning the ICANN Ombudsman; and (ii) that Amazon will not rely on
the Ombudsman Report for any purpose in these IRP proceedings.

4. ICANN has represented 10 Amazon that, to the best of its knowledge, neither the
ICANN Board nor any of its members had any communications with the Independent
Objector in forming the ICANN Board's decision to accept the GAC’s advice that the
Amazon Applications should not proceed. In reasonable reliance on ICANN’s
representations referenced in this paragraph, Amazon has agreed not to pursue
discovery of documents concerning communications between the ICANN Board and its
members, on the one hand, and the Independent Objector, on the other.

Agreed to by the Parties:

Oy - I\
NU ) Jo\\mm

Date: March 3, 2017

Counsel for Respondent Internet Counsel for Claimant Amazon E.U.
Corporation for Assigned Names and S.arl.

Numbers

So entered.

Panel Chair
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Amazon v. ICANN

ICANN’s List of Issues that the Panel Will Have to Decide
as Part of Its Reasoned Declaration

Following the Panel’s email request dated April 27, 2017, Amazon and ICANN conferred on
identifying the issues that the Panel will have to decide as part of its reasoned declaration.
Despite good-faith discussions, they were unable to agree.

ICANN submits this list of issues that it believes, based on the positions most recently taken by
the parties, the Panel may have to decide. The inclusion of an issue on this list does not mean
that ICANN necessarily agrees that there is evidence to support Amazon’s view of the issue.
And the need to decide some of these issues may be contingent on resolution of other issues.

Scope of Review

1. To the extent Amazon is challenging whether the generally applicable procedures of the
Applicant Guidebook (“Guidebook”) are consistent with ICANN’s Articles of Incorporation
(“Articles”) and Bylaws, were those aspects of Amazon’s challenges timely brought?

Substantive Issues

9 Did Amazon demonstrate that the Board’s (acting through the NGPC) acceptance of the GAC
advice not to proceed with the AMAZON Applications is inconsistent with the Articles, Bylaws,
or Guidebook because the GAC did not include a statement of its rationale for the advice?

3. Did Amazon demonstrate that the NGPC failed to exercise due diligence and care in having a

reasonable amount of facts when it decided to accept the GAC advice?

he NGPC’s consideration of the reasoning of Brazil and Peru

4. Did Amazon demonstrate that t
C advice was inconsistent with the Articles, Bylaws, or

in making its decision to accept the GA
Guidebook?

5. Did Amazon demonstrate that the NGPC failed to consider Amazon’s and Internet users’
{nterests in the . AMAZON Applications, and that it therefore acted inconsistently with the
Articles, Bylaws, or Guidebook?

e NGPC members failed to exercise independent judgment in

6. Did Amazon demonstrate that th
C advice, believed to be in the best interests of ICANN?

taking the decision to accept the GA

Remedial Issue

7. Does the IRP Panel have the authority to issue a binding order directing the ICANN Board to
take some specific action in relation to the . AMAZON Applications?

Exhibit 3A

B Amazon v. ICANN
5/02/2017 IRP §
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Amazon v. ICANN

Independent Review Process

ICANN’s Opening Statement
May 1, 2017




Summary of ICANN’s
Arguments

The NGPC did not violate the Articles, Bylaws or Guidebook in accepting the
GAC consensus advice against Amazon. Instead, the evidence has shown and
will show:

* The GAC insisted on, and received, the right to give advice on the
geographic nature of a string without a formal rationale, much less a
consensus rationale.

The ICC’s dismissal of the community objection did not nullify the GAC
advice, which pre-dated the dismissal in all events.

The GAC issued consensus advice that was supported by numerous
countries across the world.

The NGPC thoroughly investigated over a 10 month period after the GAC
issued its consensus advice.

The NGPC exercised independent judgment.

The NGPC did not discriminate against Amazon.




Amazon’s Applications

November 2012: GAC Early Warning Notices

March 2013: ICANN’s Independent Objector files Community Objection
based on g?lounds similar to the Early Warnings

April 2013: GAC takes up Brazil/Peru opposition to the Amazon
Applications at April 2013 meeting

Spring/Summer 2013: Amazon lobbies several countries to block
consensus advice, but no country agrees to block consensus advice
July 2013: U.S. issues its Statement on Geographic Names:

“the United States is willing to abstain and remain nculrdl on ...
Amazon (and IDNS in Japanese and Chinese) ..., the




Amazon’s Applications (cont.)

° July 2013: The GAC debates the Amazon Applications in open
session. Nearly 20 countries speak in support of GAC advice
against the Amazon Applications, including Russia, China, and
South Africa. (Exhibit C-40 — Transcript)

The GAC chair calls for formal objections to the advice, and no
country offered one. Because this 1s the classic definition of
consensus advice, the chair declares that the GAC had reached
consensus in opposition to the Amazon Applications.

January 2014: 1CC expert rules against the Independent Objector
(after the GAC has issued its consensus advice), based on
Amazon’s inaccurate statements that governments had dropped
their opposition.




NGPC Begins Its Investigation

* July 2013: GAC issues consensus advice (Durban
Communique), and Amazon i1s invited to respond

August 2013: Amazon submits lengthy response (316 pages).
(Ex. C-43) Amazon makes three arguments (each of which it
continued to make through its last IRP brief):

. GAC advice 1s contrary to international law
2. Discrimination between .AMAZON and .IPIRANGA

. Amazon followed the rules and thus its applications should
be approved

Fall 2013: NGPC retains Jérome Passa to analyze certain
international law issues




NGPC’s Investigation (cont.)

December 2013/January 2014: NGPC receives additional
submissions from Amazon and Brazil/Peru

March 2014: NGPC receives the Passa analysis that it
commissioned and invites Amazon and Brazil/Peru to respond

April 2014: NGPC receives responses to the Passa report from
Amazon, Brazil, and Peru

29 April 2014: NGPC meets to analyze the materials received
and has an extensive discussion regarding next steps (Ex. R-31
— NGPC Meeting Minutes)

14 May 2014: NGPC continues deliberation; decides to follow
GAC advice via a detailed Board Resolution (Ex. R-72)




GAC Can Advise on Unlisted
Geographic Strings

* During early policy development, a GNSO working group
recommended a string-by-string, rather than list-based, approach
to restricting geographic strings.

e Nevertheless, Guidebook Versions 1 to 5 included a list-based
approach.

* In early 2011, the GAC objected because the lists did not include
strings that had troublesome geographic connotations, even if
the strings were not on a list.




GAC Can Advise on Unlisted
Geographic Strings (cont.)

® Thus, Guidebook Version 6 (April 2011) introduced GAC advice as a
mechanism to identify applications for unlisted strings that had
troublesome geographic connotations.

® The operative Guidebook thus allowed the GAC to object to any

application on any grounds. (Ex. C-15 — Guidebook version 11 Jan.
2012)

The deadline for Amazon to complain about the provisions of the
Guidebook has long passed, as confirmed by several IRP Panels.




The GAC Truly Gave
Consensus Advice

* Amazon argues that the GAC did not give consensus advice. But GAC
Operating Principle 47, adopted in 2011 to support the Guidebook
provisions on consensus, is clear: “Consistent with United Nations practice,
consensus is understood to mean the practice of adopting decisions by
general agreement in the absence of any formal objection.”

e This is not a situation where only 1-2 countries advocated for the advice.
Nearly 20 countries supported Brazil and Peru. (Ex. C-40)
The GAC was not required to give a reason for its advice. Such a
requirement would be contrary to consensus decision-making principles,
which encourage members with different philosophies to come together to
achieve a result in the group’s best interest. Early drafts of the Guidebook
proposed that the GAC give a reason, but that language was removed at the
GAC’s request.




The ICC Determination Did
Not Nullify the GAC Advice

* March 2013: the Independent Objector files a Community Objection against
the Amazon Applications based on the Early Warning.
May 2013: Amazon opposes the Community Objection, arguing that the
Brazil and Peru governments, which represented the community, were no
longer pursuing their objections. By that time, however, the governments had

already put the matter before the GAC, which issued consensus advice in July
2013.

Amazon does not tell the ICC expert about this (and Brazil and Peru were not
parties to the proceeding). Months after the GAC 1ssued consensus advice,
the expert dismisses the community objection based on his mistaken belief
that the governments were not objecting.

In all events, the Community Objection process and GAC advice are two
independent methods for objecting to an application, and neither has
precedential effect on the other.




The NGPC Thoroughly
Investigated

* The NGPC’s 10-month investigation:

* Invited and reviewed Amazon response to the GAC advice

* Received comments at a public forum

e Commissioned the Passa report as to international law

e Received extensive additional comments from Amazon, Brazil, and
Peru in response to the Passa report

e Received letters and other communications from various stakeholders

* Reviewed the history of the Guidebook’s development

 Made a determination following extensive discussion that it believed
to be faithful to the Guidebook and in ICANN’s best interests




The NGPC Thoroughly
Investigated (cont.)

* The IRP test requires “due diligence and care in having a
reasonable amount of facts.” Bylaws Art. IV sec. 3.4(b)

* Following the GAC consensus advice, the “strong presumption”
meant that the GAC advice would be followed unless there was
evidence sufficiently strong to convince the NGPC that the
underlying public policy concerns were unfounded.

* But the concerns had plausible foundations:
* As the Guidebook recognized, gTLDs with geographic
connotations raise concerns, such as the potential for public

interests of territories to be privately appropriated, often
warranting governmental protection.




The NGPC Thoroughly
Investigated (cont.)

* The GAC’s consensus advice reflects general agreement of governments
throughout the world, which are broadly responsible for safeguarding the
public interest.

Brazil, Peru, and other governments gave substantial reasons why
commercial appropriation threatened harm to the people of the Amazon
region.

Amazon’s disagreement with those reasons does not override the fact that
numerous countries asserted or supported them. Amazon has private
commercial interests, but the Guidebook reflects the policy that, where
geographic terms are involved, the public interest 1S paramount.
Amazon’s arguments that it “followed the rules” is based on its incorrect

view that the GAC had no role if the Geographic Names Panel passed an
application.




The NGPC Exercised
Independent Judgment

* Amazon argues that the NGPC “defer[red] to the GAC’s veto without
evaluating its reasons” “simply because the GAC said so.” Considerable
evidence shows these arguments to be completely wrong.

* The NGPC gathered relevant information, reviewed all parties” submissions,
deliberated extensively, and came to a thoughtful disposition of the dispute.

e The NGPC’s responsibility was to act in [CANN’s overall best interest — both
as an organization and a community. This meant:
e Adhere to the procedures of the Guidebook, as finally adopted
e Respect legitimate expectations of all stakeholders and balance their
interests

* The minutes of the April and May 2014 NGPC meetings reflect thorough and
thoughtful debate. This was not a rubber stamp. (Exs. R-31 and R-72)




AMAZON Was Different from
JdPIRANGA

* Amazon argues that rejecting . AMAZON and allowing .IPIRANGA
was discriminatory.
* The two situations were entirely different:

—Like the vast majority of other gTLD applications — over a

thousand applications — no objections were asserted against the
IPIRANGA application. Thus, according to Guidebook
procedures, the NGPC never considered the application and,
thus, did not “treat it differently or in any fashion at all.

— . AMAZON was the subject of GAC advice. Guidebook §5.1
specifically mentions GAC advice as a reason for
individualized NGPC consideration, and Module 6 provides
that the Board can consider any application for any reason.

15




AMAZON Was Different from
.IPIRANGA (cont.)

* Moreover, the scale of geographic consequence was different:

— The Amazon river 1s the world’s largest, and flows for 4,345
miles through a basin that 1s home to 10,000,000 people,
1,000,000 of them indigenous peoples from 400 tribes facing
many threats, including extinction.

— Ipiranga brook, in contrast, is 5.6 miles long and flows though
the Ipiranga district, a small part of the Sao Paulo megalopolis
with a population of 98,863.

Although the Board did not address the .Ipiranga application at all,
I[CANN’s Bylaws permit “disparate treatment [when] justified by
substantial and reasonable cause.” Bylaws Art. Il sec. 3.




Conclusions

All geographic strings are a proper subject for GAC advice.

The GAC advice was truly consensus advice under the Guidebook.
Consensus reasoning was not required and did not have to be
articulated. Thus, there was a “strong presumption.”

The ICC dismissal of the Community Objection did not nullify, or
require the NGPC to reject, the previously issued GAC advice.

The NGPC took care to gather the pertinent facts.

The NGPC exercised independent judgment.

The NGPC did not discriminate against the Amazon Applications.
Therefore, the Board (NGPC) fulfilled its duties under — and acted
consistent with — the Articles, Bylaws, and Guidebook.




Hearing Exhibit 5



Redacted — Information Designated Confidential In This IRP



Hearing Exhibit 6



Independent Review Panel Finds in Favor of DCA Trust: Makes Recommendation to ICA... Page 1 of 4

English {/translations)

iw Wt (/ar) Espafiol (/es) Francais (/fr)

Pycckui (fry)  ER3Z (/zh)

Search ICANM Q
Log In (fusers/sign in) Sign Up (fusers/sign up)

GET STARTED (/GET-STARTED) NEWS & MEDIA (/NEWS) POLICY (/POLICY)

PUBLIC COMMENT (/PUBLIC-COMMENTS) RESOURCES (/RESQURCES) COMMUNITY (/COMMUNITY}

IANA STEWARDSHIP

& ACCOUNTABILITY (/STEWARDSHIP-ACCOUNTABILITY)

Details

ICANN (Internet
Corporation for Assigned
Announcements

10 Jul 2015

Independent Review
Process

Exhibit 6

Amazon v. ICANN §
5/02/2017 IRP

https://www.icann.org/news/announcement-2-2015-07-10-en

Independent Review Panel Finds in Favor of DCA Trust:
Makes Recommendation to ICANN (Internet Corporation for
Assigned Names and Numbers)'s Board to Resume Evaluation

of DCA's Application

This page is available in:

iy ) (http://ww.icann.org/news/announcement-2-2015-07-1 0-ar) |
Portugués (http://www.icannAorq/news/announcement—2-201 5-07-10-p}) |
Pycckuni (http://www.icann.org/news/announcement-2-2015-07-10-ru) |
Espariol (http://www.icann.orq/news/announcement—2-201 5-07-10-es) |
Francais (http://www.icann.org/news/announcement-2-2015-07-10-fr) |
thyr (_http://www.icann.orq/news/announcement—2—201 5-07-10-zh) | English

infy&®g+

A three-member panel convened to review DotConnectAfrica Trust's (DCA's)
request for Independent Review issued its final declaration, late yesterday. The
63-page IRP declaration, which is now published on the ICANN (Internet
Corporation for Assigned Names and Numbers) website
(/en/system/files/files/final-declaration-09jul15-en.pdf) [PDF, 506 KBJ, held in
favor of DCA and recommended that ICANN (Internet Corporation for Assigned
Names and Numbers) send DCA Trust's application for AFRICA back into

evaluation.

The panel cited two main concerns relating to the ‘.QA.',\.‘,.N,.(.'P_.t,?m?.t.,.Q,.Q.FP.Q@?.?H
for Assigned Names and Numbers) Governmental Advisory Committee
(Advisory Committee)'s (GAC (Governmental Advisory Committee)'s) advice on

DCA's application: (1) the panel was concerned that the 9..,.,._._._..9.9._‘.’.?_?_'.][‘,79?‘1?‘_
Advisory Committee) did not include, and that ICANN (Internet Corporation for

Assigned Names and Numbers) did not request, a rationale on the GAC
(Governmental Advisory Committee)'s advice; and (2) the panel expressed
concern that ICANN (Internet Corporation for Assigned Names and Numbers)

51212017



Independent Review Panel Finds in Favor of DCA Trust: Makes Recommendation to ICA... Page 2 of 4

took action on the GAC (Governmental Advisory Committee)'s advice without
conducting diligence on the level of transparency and the manner in which the

Numbers) Board.

"Consistent with ICANN (Internet Corporation f for Assigned Names and

and Secretary.

Although ICANN (Internet Corporation for ‘Assigned Names and Numbers) has
already entered into an agreement with ZA Central Registry for the .AFRICA
string, the panel has recommended that ICANN (Internet Corporation for
Assigned Names and Numbers) continue to refrain from delegating

the .AFRICA gTLD (generic Top Level Domain), at this time. The panel ordered
ICANN (Internet Corporation for Assigned Names and Numbers) to pay the
administrative and panel fees. The panel also indicated that both parties are
responsible for their own attorney's fees and expenses.

The IRP is one of the accountability review processes set out in the ICANN

vnew this infographic (/sites/default/fi Ies/assets/accountabllltv mechanisms-
5100x3300-19mar14-en.png).

More Announcements
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KEY PROVISIONS OF THE ARTICLES, BYLAWS, AND GUIDEBOOK
ICANN’s decision not to proceed with the . AMAZON Applications violated numerous
provisions of the Articles, Bylaws, and Guidebook. The most relevant provisions (or excerpts)

are set forth here for the Panel’s reference:

Articles {4 [ICANN] shall operate for the benefit of the Internet community as a whole,
carrying out its activities in conformity with relevant principles of international law
and applicable international conventions and local law and, to the extent
appropriate and consistent with these Articles and its Bylaws, through open and
transparent processes that enable competition and open entry in Internet-
related markets.

Bylaws In performing its mission, the following core values should guide the decisions and
art. 1, § 2 actions of ICANN: . ...

6. Introducing and promoting competition in the registration of domain names
where practicable and beneficial in the public interest.

7. Employing open and transparent policy development mechanisms that
(i) promote well-informed decisions based on expert advice, and (ii) ensure that
those entities most affected can assist in the policy development process.

8. Making decisions by applying documented policies neutrally and objectively,
with integrity and fairness. . . .

10. Remaining accountable to the Internet community through mechanisms that
enhance ICANN’s effectiveness.

11. While remaining rooted in the private sector, recognizing that governments and
public authorities are responsible for public policy and duly taking into account
governments’ or public authorities’ recommendations. . . .

Any ICANN body making a recommendation or decision shall exercise its
judgment to determine which core values are most relevant and how they apply to
the specific circumstances of the case at hand, and to determine, if necessary, an
appropriate and defensible balance among competing values.

Bylaws ICANN shall not apply its standards, policies, procedures, or practices inequitably
art. I, § 3 or single out any particular party for disparate treatment unless justified by
substantial and reasonable cause . . ..

Bylaws ICANN and its constituent bodies shall operate to the maximum extent feasible in

art. I, § 1  an open and transparent manner and consistent with procedures designed to ensure
fairness.

Bylaws ICANN should be accountable to the community for operating in a manner that is

art. IV, § 1 consistent with these Bylaws, and with due regard for the core values set forth in

Article I of these Bylaws.
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Bylaws
art. XI, § 1

Bylaws
art. X1, § 2,

T1()

Bylaws,
art. X1, § 2,

110)

Guidebook
§22.14

Guidebook
§2.2.14.2

Guidebook
§22.1.4.4

Guidebook
Attachment
to Module
2, at A-1.

Guidebook

§3.1

Guidebook
§5.1

Advisory Committees shall have no legal authority to act for ICANN, but shall
report their findings and recommendations to the Board.

The [GAC] should consider and provide advice on the activities of ICANN as they
relate to concerns of governments, particularly matters where there may be an
interaction between ICANN’s policies and various laws and international
agreements or where they may affect public policy issues.

The advice of the [GAC] on public policy matters shall be duly taken into account,
both in the formulation and adoption of policies.

Applications for gTLD strings must ensure that appropriate consideration is given
to the interests of governments or public authorities in geographic names. The
requirements and procedure ICANN will follow in the evaluation process are
described in the following paragraphs.

The following types of applied-for strings are considered geographic names.
[Followed by a list of four specific categories.]

A Geographic Names Panel (GNP) will determine whether each applied-for gTLD
string represents a geographic name . . . . For any application where the GNP
determines that the applied-for gTLD string is not a geographic name requiring
government support (as described in this module), the application will pass the
Geographic Names review with no additional steps required.

[O]ne of [ICANN’s] key mandates has been to promote competition in the domain
name market. ICANN’s mission specifically calls for the corporation to maintain
and build on processes that will ensure competition and consumer interests —
without compromising Internet security and stability. This includes the
consideration and implementation of new gTLDs. It is ICANN’s goal to make the
criteria and evaluation as objective as possible.

The process for GAC Advice on New gTLDs is intended to address applications
that are identified by governments to be problematic, e.g., that potentially violate
national law or raise sensitivities. . . .

The GAC [may] advise[ ] ICANN that it is the consensus of the GAC that a
particular application should not proceed. This will create a strong presumption for
the ICANN Board that the application should not be approved.

The Board reserves the right to individually consider an application for a new
gTLD to determine whether approval would be in the best interest of the Internet
community. Under exceptional circumstances, the Board may individually
consider a gTLD application. For example, the Board might individually consider
an application as a result of GAC Advice on New gTLDs . ...



Hearing Exhibit 9



Excerpt from ICANN Bylaws - 20 July 2014
(Exhibit C-064)

Art. I Sec. 2 CORE VALUES

* & %

11. While remaining rooted in the private sector, recognizing that governments and public
authorities are responsible for public policy and duly taking into account governments' or public
authorities' recommendations.
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Excerpt from ICANN Bylaws - 20 July 2014
(Exhibit C-064)

Art. II Sec. 3 NON-DISCRIMINATORY TREATMENT

ICANN shall not apply its standards, policies, procedures, or practices inequitably or single out
any particular party for disparate treatment unless justified by substantial and reasonable cause,
such as the promotion of effective competition.
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