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Los Angeles, California, Mnday, My 1, 2017
9:42 a.m

ARBI TRATOR BONNER:  On the record.

We will begin the hearing of the proceeding in
the Amazon/ I CANN matter. The panel is here. Counsel
are present.

Let ne start with appearances from counsel.
Let's start off with the claimnt's counsel.

M. Thorne?

MR. THORNE: | am John Thorne, T-h-o-r-n-e. And
" mjoined by two of ny partners, M. G eg Rapawy,

R-a-p-a-wy, and Ms. Rebecca Beynon, B-e-y-n-o0-n.

And if the panel will indulge us at sone point, |
may actually ask themto address the panel. But
otherwse, I will be doing nost of the tal king for

Amazon.

We have four in-house |awers from Amazon:

M. Charles Wight, who is an associ ate general counsel

at Amazon; Ms. Kristina Rosette, who is a sen
corporate counsel in charge of intellectual p

M. Scott Hayden, who is vice president of IP

i or

roperty;

operations; and Ms. Dana Northcott, who is also

associ ate general counsel.

And then two very inportant hel pers:

Mary Ann
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Endo and Emly Lewis, who make sure we have crisp
handl i ng of docunents.

That's our team Your Honor.

ARBI TRATOR BONNER: Good. Thank you, M. Thorne.

M. LeVee?

MR. LeVEE: Thank you, Your Honor.

Let ne introduce first the person from who you
will hear this norning, M. Akram Atall ah.

In the declaration that he submtted, he was at
the time the interimchief executive officer of | CANN.
He is today the deputy chief executive officer of | CANN.
And he previously was the president of | CANN s gl obal
domains division and will explain briefly when |
introduce him \When he testifies, you will |earn what
all that neans.

Sitting to Akrams right is Any Stathos. Any is
t he deputy general counsel of | CANN.

Sitting to Akrams |left is Casandra Furey. She
goes by Cece. That's the only way | know her. |
apol ogi ze for that and | apol ogize to you. And Cece is
t he associ ate general counsel of | CANN

And sitting next to ne is ny |aw partner, Louis
Touton, T-o0-u-t-o-n, who was | CANN s actual first
general counsel for a few years when | CANN started, and

he will be assisting ne today.
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Absent today is ny coll eague Kelly Ozurovich, who
actually is the one who knows all the docunents. And
much to my chagrin, Kelly got stuck in a trial in New
York that has not concluded, and so she had two trials
t oday and sonehow managed to stay in New York over ny
obj ecti on.

Anyway, that's our team

ARBI TRATOR BONNER: Thank you.

So we have appearances.

Just a couple of housekeeping matters | want to
take up before we begin with any formal presentations or
openi ngs.

But the panel had suggested to counsel for both
sides sort of an order of proceedings here. And since |
didn't expect any feedback on it, but we didn't get any,
" m wonderi ng whet her what we proposed, which is up to
30-m nut e openi ngs on each side foll owed by
M. Atallah's testinony, his exam nation, and then
foll owed by what will be, in all probability, a much
| engthier argument that will integrate the issues with
the facts presented.

VWhet her that's acceptable to counsel for both
si des or whether either one of you have a different or
al ternative proposal --

MR. THORNE: Your Honor, as the proponent of
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doing it a different way, we've cone to like this way
and we're prepared to go forward with a very brief

i ntroduction so we've set forth what the issues are that
we want to tal k about. And then after hearing from

M. LeVee, spend as nmuch tinme with M. Atallah as the
panel would |ike.

| think that may actually be the best use of the
day. And either for the rest of the day with additional
answering of questions or presentation and then
tonorrow, do whatever seens to make sense. Again, nmaybe
it makes sense at the end of today to revisit what
tonorrow s structure should be |ike.

ARBI TRATOR BONNER: That sounds reasonabl e.

Al t hough | think you m ght be thinking about you
may be starting your |engthy presentation today sonetine
after we finish with M. Atallah, but we'll just see how
t hat goes.

MR. THORNE: We are prepared to do that today.

ARBI TRATOR BONNER:  We wi || discuss this further
when we conclude with M. Atallah as to where we are.

M. LeVee?

MR. LeVEE: We are proceeding al ong the gui dance
that you provided to us Thursday, and we are happy with
that format.

ARBI TRATOR BONNER: And we'd al so asked counsel
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to confer -- and | -- | realize this is a difficult kind
of thing to do, but just to come up with a |ist of

i ssues that | and ny col |l eague certainly have to decide
after everything is presented here. Wre you able to
make any progress in that regard? And if not, certainly
use your opening statenments to help us define what the

set of issues are that we need to deci de.

M . Thorne?
MR. THORNE: Your Honor, | think I wll speak for
both of us. | think in good faith we attenpted to reach

an agreed set of issues for the panel to decide, and we
didn't quite get there. And so | think both sides are
prepared to hand the panel what we think, each
individually, are the issues and we're happy to give
that to you now or at any point that it is helpful.

ARBI TRATOR BONNER: | f you have those now, why
don't you step forward into the very |arge well area.

(Wher eupon, a discussion was held off

the record.)

ARBI TRATOR BONNER: |I'm wondering -- let me defer
to --

Shoul d we have these marked as exhibits for the
record?

ARBI TRATOR O BRI EN: | think so.

ARBI TRATOR BONNER: Yeah. And i f we did, what
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woul d be the exhibit nunmber next in order for the
proceedi ng?

MR. THORNE: Your Honor, we actually prepared
exhi bit nunbers for use with M. Atallah

This woul dn't be an Atallah exhibit.

Do we have additional exhibit stickers?

ARBI TRATOR BONNER: What is the |ast nunber CU
dash what ?

MR. THORNE: Depends how far you |let us go, Your
Honor .

ARBI TRATOR BONNER: We're hoping that we reach
sort of the finite point here.

MR. THORNE: If we have bl ank stickers, why don't

we call this Hearing Exhibit No. 1 and Hearing Exhibit

No. 2. We'I|l keep those separate fromthe Atallah
exhi bits.

ARBI TRATOR BONNER: | think that's fine.

MR. LeVEE: | do want to explain one thing.

M. Thorne is accurate that we did attenpt over the
weekend to reach conprom se. We were not able to.

The submi ssion that | just handed to you from
| CANN was an attenpt to identify issues that we thought
were common. | CANN does not agree to all the issues
that are listed here that are, in fact, issues, but it

was our attenpt to have them be common.
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I f panel would like, | could give to you tonorrow
norning a version that would reflect what |1 CANN s views
are of the issues that | CANN believes are before the
panel .

ARBI TRATOR BONNER:  1'I11 leave it to you right
now whet her that's hel pful as you see the process
unf ol di ng.

For the nonment, we have a docunent called "Amazon
Statenent of Issues,” which will be Hearing
Exhi bit No. 1.

(Hearing Exhibit 1 marked for

I dentification.)

ARBI TRATOR BONNER: Then we have a docunent

that's called "Amazon v. | CANN List of Issues" that the

panel will have to decide as far as reasoned
declaration, which we will mark as Hearing Exhibit
No. 2.

And I'Il ask M. Thorne if he'd make sure that

the court reporter actually gets these two and
appropriately marks themw th an exhibit nunmber on each
of them

MR. THORNE: We will do that.

ARBI TRATOR BONNER: All right. So there was a
stipulation. The only one I'maware of is

Exhibit C-102. It was a stipulation of the parties,
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which is in the nature of a factual stipulation.

"' mwondering -- first of all, I think the panel
woul d be prepared to accept that stipulation, but it
woul d be hel pful, I think, if we had a copy of it. And
| don't have a copy of mne here. Exhibit C 102.

VWile we're waiting to get the exhibits, is that
the only stipulation between the parties?

MR. THORNE: That is, Your Honor.

MR. LeVEE: Could I ask one question, if | could
appr oach.

ARBI TRATOR BONNER:  Yes.

MR. LeVEE: | may have stapled a docunent --

ARBI TRATOR BONNER:  You di d.

MR. LeVEE: Could we just pull off the last two
pages.

ARBI TRATOR BONNER: Let's do that because | was
goi ng to ask you about that.

MR. LeVEE: | hadn't realized that we were going
to submt that this norning.

Thank you.

ARBI TRATOR BONNER: So that means Hearing Exhibit
No. 2 is a two-page docunent.

(Hearing Exhibit 2 marked for

I dentification.)

ARBI TRATOR BONNER: Thank you for providing
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Exhibit C-102, joint stipulation of Amazon and | CANN.

And with the concurrence of ny fell ow panel

menbe

going to accept this stipulation as being part of

and will be made part of the record in the case.

ARBI TRATOR MATZ: Fi ne.

ARBI TRATOR BONNER: And admt it if that's

necessary.

So before begi nning openi ngs by counsel he

there any other prelimnary matters that either c

anticipate? And then I'll ask the sane of ny

co- panel i st s.

M. Thorne?

rs, I''m

the --

re, are

ounsel

MR. THORNE: Your Honor, we had flagged in an

e-mail |last week that in the process of producing

docunents, | CANN has identified sone docunents fromits

files as highly confidential. And the effect of

identifying sonething as highly confidenti al

rat h

er than

confidential is ny four colleagues from Amazon have to

| eave.

They can see confidential docunments as

represented to the party but not highly confidential

docunents because they are not outside counsel.

VWhat | would like to do, rather than take up tine

now, is wait for the first of those docunents to come up

and then ask the panel to address what w ||

be ny
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question of whether it is properly designated as highly
confidenti al .

But 1'd like to defer that until we have a
context of a particular docunent instead of in the
abstract.

ARBI TRATOR BONNER: Just clarifying, so the way
this would cone up would be -- M. Atallah is on the
wi tness stand and you're showi ng hima docunent.

How will this come up?

O you're referring to it in your closing
argunment ?

Just tell nme how this is going to cone up

MR. THORNE: My plan for the opening argunent is
to say nothing that would be treated as highly
confidential. But at any subsequent point where | am on
the verge of using sonething that | understand is highly

confidential or M. LeVee sees sonething he thinks is

hi ghly confidential, we will take up the issue then.
And either you all will rule that the Amazon fol ks can
stay or they will go to a breakroom for whatever

durati on.

ARBI TRATOR BONNER:  Under st ood.
M. LeVee, it sounds |like a reasonabl e approach.
VWhat is your view?

MR. LeVEE: That approach is reasonable.
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| just wanted to explain we have two types of
hi ghly confidential documents and explain that | CANN has
a different approach. Some of the highly confidential
docunents are e-mail and other exchanges that were
distributed within GAC, Governnental Advisory Commttee.

| CANN produced GAC docunents in this proceeding.
It was the first tinme that | CANN had ever said to the
GAC that it wi shed to produce docunents out of the GAC s
files, extensive or not.

The GAC was not happy. Governnents think that
their e-mai|l exchanges are confidential, and so they
were very concer ned.

| CANN said, Well, we maintain your server, and so
we may have difficulty arguing that we cannot produce
t hese material s.

And the GAC, in weighing howto proceed, said if
you woul d produce those docunments such that they woul d
only be seen by outside counsel, then we are okay.

As a result, we have not shown those docunents to
M. Atallah or anybody el se at | CANN except the | awers.

And we designated those docunents as highly
confidential and we wi sh to continue having them be
treated as highly confidential.

There are other docunents that are designated as

hi ghly confidential where, for purposes of today and
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tonmorrow, | CANN will not object to allow ng everyone to
stay in the room So if it's a GAC docunent, we would
like to exclude all the w tnesses, including

M. Atallah. And if it's not a GAC docunent, then we
are fine. And I'm happy to do that on an ad hoc basis
as it would cone up, but | wanted you to understand that
we do have a different position on the two sets of

hi ghly confidenti al .

ARBI TRATOR BONNER: | appreci ate having that
clarification, and | agree with you. Proceed. And when
you think, really, M. Thorne needs to be sensitive for
t hose highly confidential docunents that were generated
from GAC that were frome-mails that were exchanged
bet ween or anong -- |'m not sure who, but the GAC, we'l
call themthe GAC e-nmuil s.

Does that sound reasonabl e?

MR. THORNE: | think so, Your Honor.

| want to be very careful. W have a protective
order that everyone on our side respects. And | want to
be very careful in proceeding. | think I know the
di fference between docunents generated within I CANN, its
staff, its | eadership versus docunents within GAC. 1"l
proceed with my understanding, but I'mgoing to ask for
M. LeVee's help. |If you see sonething that you think

is a GAC-produced docunent, we'll take up the argunent
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at that point.

MR. LeVEE: And that's fine.

Il will say that ICANN will mintain the highly
confidential, outside counsel only designation for the
docunents in terns of the transcript, in terns of future
proceedings. But to facilitate today and tonorrow,
that's how we propose to proceed.

ARBI TRATOR BONNER:  Under st ood.

MR. LeVEE: | don't want, for exanple, if Amazon
has a highly confidential document that is produced, |
woul dn't want ny client taking a copy and wal ki ng away
with it.

Li kewi se, our highly confidential docunents that
m ght be exhi bited on the screen today, | wouldn't want
t he Amazon people to be able to walk away with a copy.

ARBI TRATOR BONNER: Judge Mat z.

ARBI TRATOR MATZ: | just want to encourage or
request counsel, especially when you're speaking to us
from counsel table as opposed to the lectern, but really
in all respects, to keep your voices up. | haven't
nm ssed anything but this is a |large room and your voices
tend to trail alittle so it would be welcone if you
keep your voices up, please.

MR. THORNE: Thank you, Judge. Let us know if we

wander | ow.
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ARBI TRATOR BONNER: All right. Then that sounds
|i ke a reasonabl e approach to ne.

So let nme ask Judge Matz, Judge O Brien, M.
OBrien -- |let ne ask nmy co-panelists, any other things
we should take up before we start with the openi ngs?

ARBI TRATOR MATZ: Nothing |I can think of.

ARBI TRATOR O BRI EN: No.

ARBI TRATOR BONNER: So, M. Thorne, you're on.

OPENI NG STATEMENT

BY MR, THORNE

Thank you, Judge Bonner. Thank you, Judge Matz,
Judge O Brien. Also, | want to thank Jones Day for
hosting us in this roomand for the lunch that |I'm
anti ci pating.

We' ve introduced everybody behind us.

One other prelimnary point and |I'mjust going to
rev up and go.

| amgoing to attenpt to limt jargon that | use,
but there are three things that have now becone second
nature for me, and maybe they are already second nature
to the panel so | will describe these.

| RP, | ndependent Review, that's the process the
panel has before it. NGPC, New gTLD Program Comm ttee,

that's the commttee of the | CANN board that made the
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decision. And GAC, we tal ked about that, Governnental
Advi sory Committee. That's the group of countries that
provi des advice to | CANN

So if this case follows -- I'"mtrying to think
t he easiest way to describe our case. It follows from
two prior |IRP panel decisions that are precedential, and
| think they are decisive here. DCA Trust, which is
found in the materials that we provided earlier. It's
Docunment CLA 2.

You recall that the CLA was sonebody's idea for
Cl ai mant Legal Authority 2 DCA Trust. And the second
case is @ulf Cooperation Council, GCC. And there are
two decisions there, CLA 29 and CLA 31.

Both of those cases involved GAC advice at the
same tine as the -- in the same two GAC neetings, in
this case, Beijing and Durban. Both cases involve
geographi c names. Both cases held that the NGPC nay not
mechanically defer to the GAC

VWhet her relying on GAC advice or relying on the
| ack of consensus GAC advice, the NGPC nust identify the
rel evant core values and produce a -- this is the phrase
from GCC, produce a reasoned judgnent rather than a
phrase from GCC, an arbitrary exercise of discretion.

The NGPC cannot produce a reasoned judgnment if

its decision depends on GAC advice that has no
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rationale, is based on an incorrect rationale, is based
on anti-U. S. bias that is known to the NGPC, or if the
NGPC i gnores the substantial interests of the applicant
and its custoners.

So briefly, DCA Trust was the applicant that
applied for the string .africa.

Unli ke Amazon, Africa is actually on the |ist of
geographic nanmes identified in the Gui debook that
requi red 60 percent of the |ocal governnment support. A
group of African nations recognizing they got some power
over the name decided to issue an RFP to sel ect who was
going to win the .africa string.

DCA Trust, the applicant did not participate in
the RFP and the nane was granted in the RFP by this
group of African nations to a conpany called ZACR. |
don't actually know what that stands for, but that's the
name of the conpeting applicant that won the IRP

At the Beijing GAC neeting, the African nation
pushed for and obtai ned consensus GAC advice to enforce
their RFP to ZACR, the NGPC that accepted the GAC advice
and rejected the DCA Trust conpeting application,
meanwhi | e hel ping ZACR to accelerate its allocation.
That's the basic fact situation there.

M. LeVee, representing I CANN in that case, nade

t he sane argunent he's making here. |I'mquoting from
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t he DCA Trust opinion (as read):
"If the only thing that happened

was that the GAC did sonething wong,

an | RP panel would not be allowed to

address that."

That's quoted for the panel at paragraph 100,
page 42 of the decision.

But M. LeVee went on to concede that if the
| CANN board knew the GAC did sonething wong, then we're
dealing with board conduct.

The panel did not find that |ine of argunent
persuasi ve. The panel in that case did hear testinony
fromthe then GAC chair Heather Dryden, sane GAC chair
as in .amzon. The panel did not find her persuasive.

She, under repeated questioning fromall the
panel there, disavowed her witten testinony and
explained, | think truthfully, that GAC is all about
politics. So ICANN' s own summary of what happened, what
the panel held in that case -- this is in a board
resol ution adopted by | CANN July 16, 2015. [|'m quoting
fromICANN s own sumary (as read):

"The panel, DCA Trust panel, cited
two main concerns relating to the

GAC s advice on DCA' s application.

Nunber 1, the panel was concerned that
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the GAC did not include and that | CANN
did not request a rationale on GAC s
advice. And second, the pane
expressed concern that | CANN took
action on the GAC s advice w thout
conducting diligence on the |evel of
transparency and the manner in which
t he advi ce was devel oped fromthe GAC
"The panel found that ICANN s --
not the GAC s conduct -- | CANN s
conduct was inconsistent with the
articles and byl aws because of certain
actions and inactions of the | CANN
board. "

That's Precedent No. 1.

Precedent No. 2 -- I'msorry. Before |l go to the

next one up, in the briefing there, we had extended

briefing. Thank you for allow ng that.

| CANN has not tried to distinguish DCA Trust.

It's a striking absence.

Second precedent, GCC, which stands for Gulf

Cooperation Council, that's an alliance of six Arab

nations. It involved another body of water, the

wat er separating the Arabian Peninsula fromlran.

body of

Its

nanme is disputed. I'mtold that on maps, the wong nane
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is banned. If you have a publication, if you use the
wrong nane, it's censored.

The cont endi ng nanes are Arabian Gulf and Persian
Gulf. Iran favors Persian Gulf. The Arab States favor
Arabi an Gul f.

The sane i ndependent objector who objected here
to .amazon, Alain Pellet, declined to submt an
obj ection in that proceeding. He considered it, quote,
nost debatable that the gTLD woul d, quote, create a
i kel i hood of material detrinent.

So GCC, the Arab nations, filed a community
objection on its owm. And Judge Schwebel was assigned
as an i ndependent judge to rule on the comunity
obj ection. Judge Schwebel held that while GCC has
standing, there's a defined conmunity of the gTLD
Persian .persiangulf targeted comunity. However, he
found no likelihood of material detrinment. Quote by
Judge Schwebel (as read):

"Even the geographi c nanes can have
significant inpacts on international

relations, awarding this string woul d

not, in his words, exacerbate or

significantly affect the dispute.”

He went on to say GCC could apply for the

.arabiangulf string if it wanted to. So in that case,
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t he GAC considered .gulf at the Beijing and Durban
nmeeti ngs al ongsi de the .amazon nanes here, but it did
not reach a consensus.

The NGPC deci ded nechanically that if you have no
consensus, the application proceeds. So the opposite,
no consensus application nust go forward.

The I RP panel in that case held that what the
NGPC had done did not count as a reasoned judgnment, and
they cited DCA Trust as, quote, the IRP precedent that
we find nost hel pful.

So applying those precedents, | CANN s deci sions
with the NGPC to bl ock the Amazon applications viol ates
the articles, the bylaws, and the Gui debook three ways.
First, the NGPC cannot base its decision on the GAC s
advi ce without know ng and eval uating the GAC s reasons
for the advice. Here the NGPC in its decision notes, we
don't have the benefit of knowing the GAC s rationale.

Second, the NGPC could not accept the GAC s
advi ce based on the reasons given by Brazil and Peru.
Those reasons were not adopted by the GAC, but also,

t hose reasons are tainted by | egal and factual errors
and by inproper bias against U S. conpani es.

Third, the NGPC totally failed to give
consideration to the legitimate interests of Amazon and

its custonmers and, instead, it dism ssed them as
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irrelevant. So those are basic. Basically GAC had no
rationale for the NGPC to consider the rationales
ascribed fromBrazil and Peru were wong or biased, and
there was no bal ance of the applicant and its custoners
i nterests.

To el aborate just a little bit, DCA Trust held
squarely the GAC has to give reasons and the NGPC has to
know and be able to eval uate.

On a going-forward basis, | CANN now agrees that
the GAC nust give reasons for its decision. That's not
part of the 2016 byl aws, Section 12.3. The codification
and approval by the Internet comunity of the principals
shows that you need a rationale for it to count as
advi ce and be useable. That denonstrates it's feasible
and appropri ate.

We view that as a codification of holding a DCA
Trust as opposed to sonmething new, and therefore, we
don't need to control 2016 byl aws (verbatim.

Now, what the NGPC actually does in its decision
saying, first, well, we don't have the benefit or
rati onale of the GAC. We do know what Brazil and Peru
were thinking. Those are not bases that can be relied
upon. |I'Il tick through them very quickly. Maybe with
M. Atallah's help we can go through them nore

careful ly.
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Peru argued that the string Amazon was a
geographi ¢ name under the Cui debook, neaning on the
lists. MNow, |ICANN admits that they wote this in their

Cct ober brief to the panel, and it's one of the factual

stipulations. |ICANN admts Amazon is not a geographic
name within the meaning of the Guidebook. 1It's not on
the |ists.

But when the GAC net in Durban and the different
GAC nenmbers were pitching each other to go along with
it, Peru argued repeatedly in the transcript that we
have that it is on the list. Amazon's a |isted nane;
therefore, it's bl ocked unl ess we approve it.

Amazon wasn't allowed to be at the GAC neeting in
Durban. We weren't allowed to be there to correct the
error.

Second point, Brazil has wongly argued that
governnents have soverei gn power over these nanes.
Brazil refers to it as principle of protection of
geographic names. There is no such principle.

The NGPC here hired an expert in international
law -- that's the one thing -- one additional step the
NGPC t ook, hired Jerone Passa to | ook at the
i nternational |aw question. He canme back and said,
Well, no, there's no sovereign right to this nane. No

reason you can't give it to Amazon. Heather Forrest,
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t he expert whose report Amazon has submitted and the
panel confirms, we have two expert opinions. There's no
sovereign right of Brazil to that nane.

Both Brazil and Peru argued that Amazon's use of
t he nane woul d harm the people of the Amazonas region.
The sanme contention was | ooked at and rejected by an
| CC- appoi nted expert as inplausible and unsupported.

And the reasons he gave -- he gave a | ot of
reasons for rejecting the one i ndependent objection
-- the reasons he gave on this point were as follows:
The CGui debook says your exclusive use of the nane isn't
a harmthat counts. |It's not a material detrinment under
t he Gui debook, under the process called comunity
obj ection, which is another process the governnents
coul d have fol | owed.

The Cui debook recognizes if you assign a nane, it
can't be assigned to sonebody else ordinarily. And
that's not a material harm  Sonebody is going to get
it.

Second, there's no evidence that Amazon's
exi sting | ongstandi ng use of the Amazon nane had caused
any harm And the expert also noticed there are other
names avail abl e Amazonas, Amazoni a, Amazoni ca.

And unusual in this situation but undercutting

this concern further is Amazon offered to share. Amazon

Page 30

Veritext Lega Solutions
877-955-3855




a A W DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

offered settlenents over a long period of attenpted
negoti ati on both before and after the NGP deci sion,
trying to settle this with sone sort of a sharing
arrangenent .

So even with all these other alternatives, Amazon
woul d have shared in some form

So the final error here is the NGPC represents a
conmmunity, includes governments. But it's rooted in the
private sector. It's a comunity of actual conpanies
that are building a -- built and are building an
Internet. And in representing the community, as the
precedents hold, the NGPC had to take everybody's
rel evant stakes into account.

So Amazon and its custoners' interests mattered
too. We'll talk nore |ater about Amazon's interests,
but the key point is when you | ook at the NG s (sic)
rationale, it does not nmention Anazon's interests.

It tal ks about the GAC. The inportance of GAC

advice. It tal ks about Amazon's negotiation with GAC
menbers. It tal ks about Amazon's argunents agai nst the
GAC advice. It does not nention any positive reason for

granting the application.
So if you conpare this, for exanple, to GCC
deci sion you can't have a reasoned decision that

bal ances the factors when you ignore sone of them
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So I CANN has -- very briefly, |ICANN has several
counterargunents to the basic pitch. They say we are
chal l engi ng the Gui debook. Well, we are out of tine.

We shoul d have done that sooner. |[If we want to
chal | enge the Gui debook. We actually think the
Gui debook supports this. W're not challenging the
Gui debook. We will talk about that nore [ater.

But in any event, in the hierarchy, the articles
and the bylaws were control.

They say that the panel can't review what the GAC
did, only what the NGPC did. To be clear, we are
chal l enging the NGPC s decision to accept the GAC
advice. GAC violations are relevant to whether that was
a good decision, but we are challenging the NGPC s
decision. As | nentioned, the sane argunments were nmade
by M. LeVee and DCA Trust and simlar argunments were
made in GCC and not accepted.

M. LeVee argues his side, that the Guidebook
tal k about a strong presunption of foll ow ng consensus
GAC advi ce.

There's no dispute here that it's a strong
presunption, but strong doesn't nmke it conclusive. And
if this advice has to be presumed correct, where there's
no reason -- the only ascribed reasons, as we'll get to,

there's an evidence known to the NGPC of anti-U. S. bias.
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I f the presunption isn't overcone here, it's never
over cone.

ARBI TRATOR BONNER:  Known to the NPCG (sic) and |
m ssed the --

MR. THORNE: Anti-U.S. conpany bias.

So a new argunent that came up in the April 5
brief of 1CANN is that GAC nenbers or anybody can cone
up with new geographic nanmes ad hoc. W have lists, and
that was clear and easy. But if the GAC wants to add
new nanes, it nay.

We'l|l tal k about that in great length. As we
briefed, that's inconsistent with the taxing structure
of the Guidebook. In particular, it's inconsistent with
a clause in the Gui debook that says all of the
supporting docunents to this process are found here.
It's an entire contract cl ause.

The docunent that M. LeVee is pointing to now
isn't in that collection. |It's outside of that
col l ection. The docunment he points to nowis giving the
GAC greater powers of defining geographic nanmes was not
put up for public comrent.

Now, we're not arguing that it should have been
put up for public coment. That woul d have been sone
time ago. But we're arguing that the fact that it

wasn't put up for public comment neans, as byl aws
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provide, it can't have a material effect on third-party
ri ghts because everything that has an effect on
third-party rights is supposed to go up for public
comment. This didn't go up for public conmment and that
hel ps you interpret it as sonething that doesn't change
the rights that exist under the bylaws --

ARBI TRATOR BONNER: What is the "this" there? |
just want to nake sure | understand. That's --

MR. THORNE: Geographic nanes are defined in the
Gui debook on two lists. There's the first list --

ARBI TRATOR BONNER: The 1SO list, right?

MR. THORNE: Correct. First |list, the nanes you
can't have. And a second list includes things |ike
Africa that you can have, but you need support of
60 percent of the nearby governnents.

Amazon is not on the list. Peru thought it was;
it's not. And I CANN agrees, now, Amazon is not on those
l'ists.

And the clarity of that process and the text that
says if it's not on the list, the application shal
proceed is -- | think that trunmps anything that isn't
part of the Cui debook.

ARBI TRATOR BONNER: By the way, | don't want to
| ose your train of thought here, but |I'mjust kind of

curious. Mybe M. LeVee can answer this too, but it
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just seens a little bit odd that Amazon isn't on the
geographic name list of the list of 1SO nanes. And |
haven't actually seen that list. |'mnot even sure it's
an exhibit here. But, | mean, are rivers typically on

t he geographic nanme list, are they not? O is it sone
are, sone aren't?

MR. THORNE: They are not. So if there's another
river -- the Ipiranga, it flows through Brazil. 1It's in
the Brazilian National Anthem

The Brazilian oil conpanies --

ARBI TRATOR BONNER: But it's not on the |ist
ei ther --

MR. THORNE: Not on the Ilist.

ARBI TRATOR BONNER: -- on the gui debook's --

MR. THORNE: M ssissippi River's not on the |ist.

ARBI TRATOR BONNER: The Rappahannock apparently
is not on the I|ist.

MR. THORNE: Actually, M ssissippi mght be on
the list because it's a state name, but not as a river
name. So all geographic formations are not on the |ist.

And it was a choice, a hotly debated choice with
a bias toward let's be clear and make this an
adm ni strabl e process. Some nanmes you can't have. Sone
names you need | ocal support. Other things, go apply.

So there was a panel in the initial version of
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t he geographi c nanes panel. All the docunents we may
introduce to M. Atallah is the results of the

geogr aphi ¢ nanes panel evaluation of each of these
appl i cations.

They said we passed.

ARBI TRATOR BONNER: How does | anguage fit into
this, by the way, if | were |looking at the |1SO both on
names -- geographic nanes that could be used and so
forth?

| mean, is it -- in any language, is it in the
dom nant | anguage that people in the region refer to,
t he geographical political subdivision that by orders of
the English, is it the Spanish, is it Portuguese?

l"mjust trying to get a sense of how you would
do that, and | don't understand it.

MR. THORNE: The two lists are treated
differently. The first list, the nanmes that are
verboten, you can't have any | anguage --

ARBI TRATOR BONNER: This woul d be . unitedstates,
.brazil --

MR. THORNE: Ri ght.

ARBI TRATOR BONNER: -- countries or known
political subdivisions.

And the rationale is it would be m sl eadi ng.

Anybody that would have that nanme other than the

Page 36

Veritext Lega Solutions
877-955-3855




a A W DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

governnental entity, it would be potentially m sl eading
to the public using the Internet, wouldn't it?

MR. THORNE: That's correct.

ARBI TRATOR BONNER: Isn't that the rationale for
it?

MR. THORNE: That's correct.

ARBI TRATOR BONNER: Okay. So now there's a
second |ist of names --

MR. THORNE: Second list where you need | ocal
support requires an exact match. So Amazonas is on the
list, I"'mtold, but Amazon is not. And to have an exact
mat ch, you woul d need an exact match. And so Amazonas,
for exanple, is available to --

ARBI TRATOR BONNER: Still available, right?

MR. THORNE: And Anazonica, which we will get to
a docunent that shows there's an organi zation, the OTCA,
whi ch in Portuguese means some associati on of Anmazoni ca.
But they use the phrase "Amazonica." And Amazonas,
Amazoni a are all other nanes that are avail able and
actually used by peoples in that region.

ARBI TRATOR BONNER:  Well, it's just background,
maybe a little bit off point.

Judge Mat z?

ARBI TRATOR MATZ: | want to go back to what you

were referring to before your nost recent colloquy with
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Judge Bonner,
to in the April 5th brief of
responded i n your
for public comrent.

telling us a few m nutes ago.

VWhat is the exhibit nunber

MR. THORNE: It's called
and 1"l get you the exhibit.

ARBI TRATOR MATZ: Ckay.
encourage all counsel, if you are
particul ar docunent that's now par

has been assi gned an exhibit

comments give us the exhibit

MR. THORNE: W1 I do.
suggestion. We'll do that, and I
docunent nunber for the --

Rati onal es"” in the briefs. | beli
nunber .

| have one nore point, and

| haven't run over ny half-hour.

ARBI TRATOR BONNER
MR. THORNE: We are asking
your
Amazon the names it applied for.

of the ICDR rul es gives you --

reply and you say it wasn't

And |

nunmber ,

Thank you for

power to issue a binding order

you have power

and that's sone docunent that was pointed

| CANN t o which you

put out

I"mreferring to what you were

for that docunent?

"The Launch Rati onal es”

woul d invite or
telling us about a
t of the record that

pl ease in your

nunber .

t hat

will get you the

it's called "The Launch

eve it has an R

then I'"m done. | hope

You are good.

the panel to exercise
on I CANN to give
And | CANN s adoption

under | CDR
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rul es which are adopted here.

DCA Trust says you have that power. Vistaprint's
to the contrary. Vistaprint's another new precedent
cited by I1CANN says it didn't think it did. But the
bylaws in 2016 -- again, we don't need to rely on this.
If | cite DCA Trust in the existing ICDR rules, | think
| have got the power.

But the 2016 byl aws now make it clear for al
panel s going forward that we may issue binding renedy.
And even ICANN has in it in the course of its briefing
with (inaudible) initially that said their power was
limted to declaring consistency with the articles and
the bylaws. Now they agree we can recomrend an acti on.

But our basic pitch whether you issue a binding
order or a recommended action is there ought to be a
time limt onit. Amazon tried for three years to
negotiate with the countries of the region and was
unsuccessful ; offered various sharing options. | CANN
was involved in trying to facilitate a negoti at ed
settlement. It hasn't worked.

So sending sonmet hing back without a time limt is
likely to | ead to endl ess additional discussions, and so
| -- we would urge you, whether it's mandatory or
recommended, put atinme limt on it.

ARBI TRATOR MATZ: | don't think this would be the
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time that would be optimal, but there is an obvi ous
di fference between an order and a reconmmendati on. And
when you return to this at some point later on in this
heari ng, please be prepared to answer this question.

VWhat, if anything, would you be looking to this
panel to do if all we do is issue sone recomendati on
and that recomendation is not adopted?

Don't answer it now, but | would like to know
what your view is about that.

MR. THORNE: We will cone back to it. And |
think that's probably best addressed after the w tness
testifies.

The Launch Rational es docunent that | referred to
i s Docunent R 76.

ARBI TRATOR MATZ: All right. Thank you.

ARBI TRATOR BONNER: | have one ot her question
before you |l eave the lectern. And again, it's just sort
of background and it may be inappropriate and may be
irrelevant to the proceeding, but it's just things you
t hi nk about when you read the briefs.

And that is, the top-Ilevel domain names that |'m
famliar with and the only ones I"'mreally stil
famliar with are .com .edu, .gov, .org. So what do
you do with a .amazon? Wy is that even -- why is it

even inportant to Amazon as a conpany?
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| don't understand how you woul d use a top-Ievel
domain name. And it may be that this is sensitive
proprietary information, so don't disclose it if it is
because | really don't need to know the answer. It's
probably not relevant, but | can't help asking it
because I haven't the slightest idea.

MR. THORNE: | will give you a |ayperson's
non-insider answer, and this is based on M. Hayden's
witten testinony before the panel.

| think the three -- three different reasons
conpani es want the top-level domain and not just a ride
on .comor .edu -- one is conpetitive. Everybody el se
is doing it. Google is doing it. Facebook is doing it.

But it's alittle deeper than that, the reason --
we'll go with Facebook and Wal mart and Target and Amazon
want to do this is because they see significant
operati onal benefits.

So there are sone innovations planned by Amazon
that I don't conpletely know and probably shoul dn't
di scl ose. But let ne describe sonething that Fadi
Chehadé, who at the tine of the Amazon application, was
t he CEO and president of I CANN and effectively

M. Atallah's boss.

He was asked a question by a reporter at -- this
is, | think, the I CANN 50 news conference at the end of
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their big nmeetings. But what's the difference? And he
said, well, cartier.comis very -- Cartier, they are a
watch and jewelry maker -- very concerned about
knockoffs, people faking Cartier stuff. They have such
i nportant value in their unique brand that they want to
make sure no knockoffs get through.

They think it's critical to have .cartier because
the custonmer and the internal operational giznos, which
| can't conpletely describe, are able to secure .cartier
to a greater degree than cartier.com

So there's a phase shift in inprovenent of --
Amazon's already -- probably the nost secure --

ARBI TRATOR BONNER: Protection of your trade nane
or your tradenmarKk.

MR. THORNE: Protection of the name, but also
protection agai nst the hackers that -- and sonething
call ed "spoofing.” And you're getting a |ayperson's
under st andi ng.

It's possible to come up with letters and ot her
al phabets that | ook deceptively simlar to English or
Latin letters and to have a nane, for exanple, Cyrillic
character that | ooks to the eye |ike maybe that's an N
with a tail on it, but on the conputer it |ooks |ike you
m ght be reading the real thing and you're deceived to

go into a place and discl osing val uabl e information.
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And shutting down those spoofs is, I"'mtold, nuch
easier operationally if you control the top-Ieve
domain. So it makes transactions nore secure.

ARBI TRATOR BONNER: That's hel pful. And again,
it's probably not particularly pertinent to anything we
have to decide here, but | was just -- | wanted it to be
edified and | think that's enough.

MR. THORNE: And | woul d suggest that when
M. Atallah has a chance to testify, that since his
business is selling top-1evel donmain nanmes to conpani es,
he will have better answers than | do.

ARBI TRATOR BONNER:  Okay.

MR. THORNE: Thank you.

ARBI TRATOR BONNER: Thank you, M. Thorne.

M. LeVee?

MR. LeVEE: 1'm going to have about 60 seconds of

set up.

OPENI NG STATEMENT
BY MR. LEVEE:

Thank you. And on behal f of the Internet
Cooperation for Assigned Nanes and Nunbers, which we
will always refer to today as | CANN, but it actually has
a whole name, | do want to thank you for your

participation already, because there's been an active
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amount of di al ogue between the panel and the parties,
and for your participation today and tonorrow as you
render an opinion. |CANN very nmuch appreciates the
diligence that you have already put in and the amount of
activity that has gone into today.

| have an opening statenent that consists of 17
slides. And | thought it would be hel pful for you to
keep copies so you could either follow the slides while
|"mdoing it or you can watch on the screen, your
choice. And that way you will have themw th you.

| have nmpbst of the exhibit nunbers, since the
j udge asked this question, in nmy opening statenent, but
there are a couple that I need to add.

So let me summari ze what | CANN' s argunents are
here.

Cbvi ously, our imediate position is that the
NGPC, the acronymyou will hear many, many tines
t hr oughout the bal ance of two days, did not violate the
articles, bylaws, or Guidebook in accepting the GAC
consensus advi ce agai nst .amazon. That is the issue
before the panel, whether the NGPC acted consistent with
the articles, bylaws, or Guidebook. And that is the
only issue that an IRP panel is to address.

We wi |l denonstrate and have al ready denonstrated

to you that the evidence shows that the GAC insisted on
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and then received the right to give advice on the
geographic nature of a string without a forma

rationale, nmuch |less a consensus rationale. And we w ||
show you exhibits that denonstrate that.

So M. Thorne said that the GAC didn't have the
right to give what amounts to geographic advice. The
drafting of the Guidebook makes it clear that that is
i ncorrect.

Second, we will denonstrate to you that the I1CC s
di sm ssal of the community objection did not nullify the
GAC advi ce, which predated the dism ssal. So the GAC
advice was given first. And |I'mgoing to take you
t hrough a chronol ogy this norning. The GAC advice was
issued first, and there are sonme reasons that it was.

And then the I CC s decision occurred six nonths
later, and | want to tal k about some of the
ram fications of that.

The GAC did issue consensus advice, and it was
supported by nunerous countries across the world, at
| east 20, as we will denonstrate to you later.

And then what's nost inportant in the briefing
and again this norning, the NGPC is accused of rubber-
stampi ng the GAC advice, and |'m going to provide to you
t hr oughout the course of today and tonorrow extensive

evidence exactly to the contrary. It starts with the
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fact that the NGPC s investigation actually occurs over
a ten-nonth period, and the topic of .amazon is
consi dered at seven different NGPC neetings.

Il will denonstrate to you that the NGPC exercised
i ndependent judgnment, and I will denonstrate to you that
the NGPC did not discrimnate agai nst Amazon.

So briefly, let's talk about the three Amazon
applications. As a rem nder, Amazon submtted nore than
70; nmost of those sailed through. They didn't have any
probl em

But there were three that were received in
Novenmber of 2012, the GAC early warning notices. That
the GAC specifically bargained for the ability to issue
early warning notices and they did so with respect to
any nane; not sinply a name that was on the 1SO |i st,
any nane.

And I'Il explain to you why the GAC was so
i nsistent on that, because the GAC was very worried that
if it was limted to nanes on a string, given the
unbounded nature of this new program what wound up
bei ng 1900 applications, the GAC was facing the unknown,
and so it wanted the ability to reject.

March of 2013, | CANN s i ndependent objector does
file a community objection that's based on the grounds

of the early warnings.
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In April of 2013, GAC takes up the Brazil and
Peru oppositions to the Amazon applications, but at that
meeting, no final determ nation was nmade.

Over the spring and the sumer of 2013, Anmzon
| obbi es several countries to try to block the consensus
advice, and no country agrees.

Thi s beconmes very inportant because, as you wl|
hear today and tonmorrow, the definition of consensus
advi ce that the GAC had adopted was that no country
spoke up in opposition. Not that the GAC had a single
rational e, but that no country spoke up in opposition
when a question was put.

Do you agree or disagree with the issuance of the
foll ow ng advice: Amazon | obbied the United States,

Uni ted Kingdom Australia, and others and ultimtely was
not able to persuade a single country of the roughly 130
or 150 countries that were then nenbers of the GAC to
raise its hand and say, | object, because then they
woul d not have had consensus advi ce.

I nstead, in July of 2013, the United States
i ssues a statenent on geographic nanes, and this is one
of the exhibit nunbers | handed you earlier.

The United States said, We are willing to abstain
and remain neutral, thereby allow ng the GAC to present

consensus advice if no other governnent objects. The
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United States understood that if no governnent objects
and it did not object, the GAC would i ssue consensus
advice. And the fact of the consensus advice is what
created the strong presunption that's in the Gui debook
and becones very inportant.

So in July of 2013, the GAC debates the Anmazon
applications in open session.

M. Thorne referred repeatedly in his opening
statement to the DCA situation, and I will be doing so
in my closing. But this is one issue where the DCA
situation and the Amazon situation diverge.

DCA invol ved a GAC decision that was made in
cl osed session. And so no one was able to find out what
actual |y happened at the GAC

In this scenario -- in this situation with
.amazon, not only was it an open session, but we have a
transcript, Exhibit C 4, and we will show you and wal k
you through portions of the transcript tonorrow,
assum ng tonorrow we won't finish today.

And the transcript shows that nore than 20
countries, including, by the way, many countries not in
Sout h Anerica, Russia, China, South Africa, supported
t he GAC objection and spoke up in favor of it.

At that point the GAC chair, M. Dryden,

literally culls the question and she says, |s there any
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country opposed to this advice?

And no country offered. Nobody raised their
hand. So this is the classic definition of consensus
advice. And chair declares that the GAC had reached
consensus, and that consensus was comuni cated to the
| CANN boar d.

Six nmonths later the |1 CC expert rul ed against the
i ndependent objector. But he does so based in |arge
part on the fact that Amazon never told the expert,
Judge Schwebel, that several countries were opposing the
Amazon applications and that the GAC had actual ly issued
consensus advi ce.

So when you read Judge Schwebel's deci sion, he
says, Well, it |looks as if the governnents don't care,
and that's an inportant factor for me in evaluating
whet her there is harm In fact, Peru and Brazil were
not parties to the proceedi ng.

The only party who could have corrected the
i ndependent objector's -- and the statenments that it
made in that proceeding was Amazon, and Amazon sat
quietly while the decision was reached, relying on the
absence of governnment opposition which had already
occurred.

Now, at that point, the NGPC begins its

i nvestigation. The GAC i ssues consensus advice. And
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Amazon is specifically invited to respond, which is part
of the procedures under the Gui debook. And Amazon's
response, which you have, is Exhibit C 43, nmakes three
argunments which have carried through all the way until

t oday.

First, that the GAC advice is contrary to
i nternational |aw.

Second, that there's discrimnation between
.amazon and .i piranga.

And the third argunment that Amazon nmakes is that
it followed the rules and thus its application should be
approved.

At that point the NGPC is fully engaged, and the
first thing that it does is to retain Jerone Passa,
French | aw specialist, to analyze certain of the
i nternational |aw issues.

The next slide, Slide 6, shows you the various
t hi ngs that happened in the first six nonths of 2013.

The NGPC receives additional subm ssions from
Amazon and then Brazil and Peru.

And then in March of 2014, Professor Passa cones
forth with his analysis. And he says, International |aw
does not guarantee Brazil the right to object, nor does
it guarantee Amazon the right to the nane.

So, in essence, Professor Passa's decision
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doesn't really help either side.

But the NGPC invites everyone to respond to that
decision. In April of 2014, those responses are
subm tted to the NGPC.

29 April 2014 is a very inportant neeting of the
NGPC. It neets to analyze the materials that it
recei ved and has an extensive discussion regarding the
next steps.

Tonmorrow | will give you a copy of Exhibit R 31,
not even provided to you by the claimnt, and wal k you
t hrough the extent to which the nmenbers of the board
were considering issues. These are the actual board
mnutes. | will denonstrate to you that what the NGPC
did was the exact opposite of a rubber stanp. It was a
t hor ough and t hought ful di scussion.

The NGPC couldn't nmake up its mnd, couldn't
finish the discussion that was posed. And on May 14th,
a couple weeks later, it net again. Again, has a
del i berative conversation. But | will show to you
tonmorrow Exhibit R 72, which is the board resol ution
t hat was adopted after considerable thought that explain
all of the things that the board, the NGPC took into
account in deciding to accept the GAC advi ce.

You cannot conme away from Exhibits R 31 and R 72

w th any thought other than the board did a thorough
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job. It did exactly what it was supposed to do. It
conduct ed i ndependent and thorough investigation.

And by the way, to contrast that to what happened
in the DCA situation, with DCA there was consensus
advice issued in a closed GAC neeting. The board then
consi dered that advice, adopted it. At the next board
nmeeting there was -- the evidence in the IRP showed a
relatively brief anount of time devoted to the subject,
and then the board adopted the consensus advice. That
is in contrast to this ten-nonth period, seven board
meetings, and the discussions that I will show you
tonorrow on these two issues.

So now the question is, can the GAC provide
advice on unlisted strings?

M. Thorne's argunent essentially is no. You
can't do it. W have a process under Mdule 2 of the
Gui debook and that's how you deal with it. The GAC
can't treat those issues.

And that was the case in the first five drafts of
t he Gui debook. A GNSO wor ki ng group recommended a
string-by-string rather than |ist approach -- I'msorry.
The GNSO, which is the body at | CANN t hat devel ops
policy on these kinds of things, had said, W think
everyone ought to take this one by one, string by

string. We're not sure we are confortable with the
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list.

But it was not clear how that was going to work.
And so in the first five versions of the CGuidebook,
| CANN sai d, You know what? We are going to stick with
the list. You are either on the list, in which case
there can be an objection, or you're not on the list, in
whi ch case there can be no objection.

But in early 2011, the GAC objected because the
list did not include strings that had at | east
potentially troubl esome connotations. And it wasn't
sinply Brazil saying, Hey, we are a little worried about
Amazon. It was the entire GAC that said, W can't
anticipate what all of the strings mght |ook Iike. And
if astring is close to a geographic string but not on
an SO list, we want the ability to express our concern.

So what did the board do? Sixth version of the
Gui debook, April 2011, introduced GAC advice as a
mechanismto identify applications for unlisted strings
that had a troubl esone geographic connotation. There
shoul dn't be any doubt here that .amazon at |east has
the potential of being a troublesonme string for the
peopl e of that region.

We'll tal k nore about what the actual objections
wer e.

But GAC was given the opportunity to identify
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strings that were not on an 1SO |i st.

And so the operative Guidebook, Exhibit C 15 --
and this, by the way, is the Guidebook version of
January 11, 2012, that was in place at the tinme Amazon
submtted its application. There were a couple very
nodest changes to the Gui debook after, but they didn't
adj ust the | anguage that's pertinent.

The operative Cui debook allowed the GAC to object
to any application on any grounds. And by the way, this
is not just based on the so-called |aunch rational e that
| CANN subsequently issued. This is the words of the
CGui debook, and we will study those words together
t onor r ow.

ARBI TRATOR MATZ: M. LeVee, could you provide a
little primer on how to distinguish an unlisted string
froman unlisted nane.

MR. LeVEE: Sane. |'mnot sure | understand your
guestion. A nane and a string are the sane.

ARBI TRATOR MATZ: String is a technical termthat
deals with Xs and Os. But what we are tal king about
is there was a |ist of prohibited nanes --

MR. LeVEE: Words.

ARBI TRATOR MATZ: ~-- words, places --

MR. LeVEE: Yes.

ARBI TRATOR MATZ: -- let's say, or countries or
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what ever. And when you refer to unlisted string or
sonething that's not on that list, you're just talking
about a nanme?

MR, LeVEE: | am

ARBI TRATOR MATZ: Ckay.

MR. LeVEE: And string may be a lot of years with
| CANN, but --

ARBI TRATOR MATZ: Ckay. That's what | thought.

MR. LeVEE: People refer to these nanmes as
strings.

ARBI TRATOR BONNER:  It's a nane or word that
follows the dot.

MR. LeVEE: Correct.

ARBI TRATOR BONNER: Let nme ask a question to
again -- really, just for ny own edification, but |
woul d assume that nation states and the GAC woul d have
potential concerns for public policy reasons with nanes
t hat go beyond geographi c nanes.

MR. LeVEE: Yes.

ARBI TRATOR BONNER: | nean, .childporn, | nean,
ot her kinds of things where there's a legitimte public
policy interest in not having that out there, basically.

So it wasn't all about geographic nanes, was it?

MR. LeVEE: Not at all. In fact, you're hitting

on an issue M. Atallah will be testifying to.

Page 55

Veritext Lega Solutions
877-955-3855




a A W DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

So there are four different bases in Mdule 2 of
t he Gui debook to object and i nvoke a proceedi ng that
will be adm nistered by the I1CDR or the I CC of different
vendors. One of themwas norality, in essence. And
strings could be objected to that they constituted words
that shouldn't really be Internet top-I|evel domains.

You are absolutely right. The GAC wanted the
ability to object on all of these grounds, not sinply
with respect to geographic nanes.

It was a related issue which | had planned on
exploring a little bit nore tonorrow, which is that in
order to assert these objections, you had to pay noney.
So if sonmeone had actually applied for .amazon in
addition to the Amazon conpany, there would have been a
di spute and parties would have had to pay noney to the
| CDR or the I1CC to adjudicate that dispute.

The governnments in the GAC were concerned about
being able to have the resources authorized by their
i ndi vi dual congresses to have noney to do this. So
| CANN wound up giving each country, in essence, one free
obj ection. But the GAC wanted to make sure that it
woul d be able to issue GAC advi ce.

The objections would go through the objection
process nmuch |ike Judge Schwebel here adjudi cated an

objection as to whether .amazon is a geographic nane.
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So the governnents had the ability to go that route.
And if there was a string proposed, ihateturkey, the
Tur ki sh governnment coul d have gone through the Mdule 2
process and said on norality grounds, that nane
shouldn't be legitimate. O the governnent of Turkey
could say to the GAC, | don't like this nane. | wi sh
for you to issue consensus advice.

Parallel tracks. And that's the distinction that
Amazon doesn't draw, that the panel before us doesn't
draw. Amazon's position is once you win or lose a
Modul e 2 outcone, the GAC is barred from doi ng anyt hi ng
el se.

And | CANN s position is quite clearly parallel
rights of pursuit.

ARBI TRATOR O BRIEN: M. LeVee, you nention the
di stinction between the closed session and the open
session of the GAC. What is the inportance of the open
and cl osed session?

MR. LeVEE: The inportance is that with the DCA
matter for .africa, there was nothing that the board had
at the tinme back in 2013 to be able to understand what
t he debate was about at the GAC. There was no
transcript. It was a closed session.

Here the board has the transcript fromthe actual

di scussion, and the board can see what everyone was
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tal ki ng about, what they were advocating. There's an
all egation that Peru referenced a listing. Peru did
reference a particul ar nanme, Amazon being on the |ist
that was wong, but it was one thing that Peru said out
of many. And the board could see the full extent of the
debate and the number of countries that supported the
Sout h Anmerican countries that raised the issue in the
first instance.

ARBI TRATOR O BRIEN: And with respect to that
open session, that's not a session that Amazon was
allowed to participate in, correct?

MR. LeVEE: | don't think Amazon woul d have been
invited. | don't know that. | probably should check.
But Amazon was present at the neeting that occurred. So
GAC neetings occur in conjunction with I CANN -- what we
call I CANN board week. |It's a week -- | should say nore
li ke 10 or 12 days that everyone descends on a
particular country or city and they neet over and over.

Amazon was at the neeting, and the reason we know
that is that there was a public session of the board a
coupl e of days |ater during which Amazon spoke about --
agai nst the GAC advice. Amazon knew what the results
were, and they spoke during that session.

ARBI TRATOR O BRI EN: Going back to the GAC -- and

cut nme off here, M. Chairman, for asking questions.
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You had mentioned that Amazon had | obbied a

number of countries to either intervene or speak on its

behal f --

MR. LeVEE: Yes.

ARBI TRATOR O BRIEN: -- or object on its behalf.
So it's a political process. |If they didn't get a

country to adopt their clainms, so to speak, and becone
their proponent, they really didn't have a role in that
GAC process. It wasn't any sort of a judicial
proceeding. That was just a political proceeding. And
if they couldn't encourage a political actor to take up
their case, then they weren't allowed to participate in
that GAC neeting itself, correct?

MR. LeVEE: So |'ve been corrected that the
public was invited to attend the neeting, but was not
able to speak unless you were a designated person from
t he governnent.

I think what you said is accurate in the sense
t hat Amazon was not entitled to sonme formal role in the
decision by the GAC to debate the issue. It received
t he substance of what the GAC advice was. And under the
Gui debook, it was automatically entitled to respond,
which it did. But there's not a specific -- GAC does
not automatically invite the interested party and then

say, what do you have to say at this tinme?
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ARBI TRATOR O BRIEN: Wuld it be fair to
characterize it as a debate if there was no governnent
proponent of Amazon's position in that neeting, or is it
just nore of a political nmeeting where the governnents
t hat wanted to speak up, could. But there wasn't really
a debate because there was no governnent that was a

proponent of Amazon's position there, so --

MR. LeVEE: | think when you read the
transcript -- and I"'mgoing to literally wal k you
t hrough a big chunk of it tomorrow -- | think you wll

| ook at it as a debate.

There were countries that supported consensus
advi ce because they thought it was inportant for the GAC
to be able to do what it was proposing to do. There
were not countries that took Amazon's position.

So if you -- if a debate requires soneone to take
Amazon's position in that neeting, there was no debate
using that definition.

But Amazon, of course, knew, because there had
been an interim GAC neeting where they hadn't been able
to reach a decision. And there was a second GAC
meeting, and it was during that interim process,

t hree-nonth process that Amazon tried to find a country
that will stand up during the neeting and say, W do not

accept the GAC advi ce.

Page 60

Veritext Lega Solutions
877-955-3855




a A W DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Does that answer your question?

ARBI TRATOR O BRIEN: It does. So in other words,
the failure of Amazon to be able to find a country to be
its proponent, that kind of ended their ability to
i nfl uence the GAC, correct?

MR. LeVEE: Only to the extent that Amazon's
i nfluence woul d have been necessary for sonme country to
stand up and say that they disagree. There certainly
were many situations where the GAC couldn't reach
consensus advi ce because they couldn't. There were
countries that just sinply disagreed. The Persian Gulf
situation was one of them where not all the countries
agreed on the way to advance the ball

So I don't want to | eave the inpression that
Amazon had sone sort of obligation to go try to find the
governnent to support it. M only point is that it did
try and it failed, including with the United States and
Luxenmbourg, where it's officially headquartered.

ARBI TRATOR BONNER: Judge Matz has a questi on,
and then we wi |l probably nove on.

ARBI TRATOR MATZ: What will the evidence show as
to whet her or not Amazon was present through sone
representative, even though it could not be heard or
vote, at the neeting where the consensus was decl ared

by Dryden?
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MR. LeVEE: | do not know. | don't think that
there is a list of all attendees.

I will ook at it, of course, now that you've
asked the question. But | do not know -- the person who
i kely woul d have attended is in this room and he could
informus, M. Hayden.

But beyond that, | don't think there was a

specific list or piece of evidence that says who was

t here.
ARBI TRATOR BONNER: Okay. | think you can
proceed. | guess you are on page 8 of the Power Point.
MR. LeVEE: | am and | will speed up a bit.

So Amazon has argued in papers, although not so
much this norning, that the GAC did not actually issue
consensus advice. But the GAC s Operating Principle 47,
whi ch was adopted in 2011, makes it clear consensus
advice is understood to nean the practice of adopting
deci si ons by general agreenent in absence of any fornal
obj ecti on.

So also, this is really not a situation where
there's one country or two countries that advocated for
t he advice, as you will see fromthe transcript. There
are roughly 20 countries that supported Brazil and Peru.

Now, M. Thorne very specifically said this

morni ng that the GAC was required to give a reason for
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its advice in the DCA decision so far. | wll discuss
t he DCA decision tonorrow, but | want to be clear that
early drafts of the CGuidebook did propose that the GAC
be required to give a reason, and that |anguage was
specifically renoved at the GAC s request.

So we'll show you the draft in history and nmake
it clear that GAC did not want to have to give a reason
because the GAC felt that being required to do so is
i nappropri ate.

Now, it is the case that the new byl aws that
don't apply to this proceedi ng have gone into effect in
Cct ober of 2016 and lots of things have changed,

i ncl udi ng the whol e procedure for independent review but
we are dealing with what happened at the tinme and byl aws
that were in effect 2013 and 2014.

ARBI TRATOR BONNER:  Nonet hel ess, it would be, |
t hi nk, helpful for the panel to | ook at the new byl aws,
2016. And I'm not sure we have a copy of it, so --

MR. LeVEE: We have not submtted them They are
this high (indicating). But we're happy to --

ARBI TRATOR BONNER: Well, maybe just the part --
the two bylaws that refers to whether or not there's a
rati onal e needed by the GACin ternms of its advice.

MR. LeVEE: Yes. Now, one of the things that I

worry about in giving you the new bylaws is that you
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could easily argue the rel evance of the change.

Amazon coul d say, for exanple, on the question of
whet her | RP decl arations are binding, hotly debated
issue in nmultiple |IRP decisions. Sone panels said yes.
Some panels said no. The new bylaws say yes, so you
could, on the one hand, argue the change to be the
codi fication of the DCA decision, which is how
M. Thorne argued it.

| can tell you that it is to confirmthe change
from what was previously existing; not in codification
of a rule, but different panels have reached different
results, and so the community had to debate. And
ultimately the community said they are going to be
bi ndi ng, which | CANN vi ews as change previ ous.

So we were hesitant to give you the new byl aws
and have you read into the |legislative history of those
byl aws which, by the way, is -- fill up probably nmany
boxes. Happy to give it to you.

ARBI TRATOR BONNER: No. | can understand that --
the concern, and | assunme |ICANN is taking the position
or the bylaws -- the new byl aws expressly state they are
not retroactive to proceedi ngs --

MR. LeVEE: Correct.

ARBI TRATOR BONNER: -- before the date, so

there's a cl ause.
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MR. LeVEE: Yes.

ARBI TRATOR BONNER: But at sone point -- and
again, | think this could conme later. Let's just put a
mar ker down.

MR. LeVEE: Sure.

ARBI TRATOR BONNER:  You shoul d address the
argunment that Amazon is making that, in essence, that at
| east some of these new bylaws and particularly this one
are a codification of prior |IRP panel precedent. And
if, in fact, we were to conclude that, then this m ght
be pertinent to actually understand what the |anguage of
the new bylaw is in that respect.

MR. LeVEE: That's fine. The parties have
certainly argued in their briefs the nmeaning of
di fferent decisions of previous IRP panels starting with
the |1 CM deci sion back in 2008 or '9 which found that its
decl arati on was not bindi ng.

And | would say that the issue was litigated in
maybe half of the IRPs, and it's split; couple of them
say binding; sone people say not. The -- many of them
tried to distinguish -- Vistaprint does this, try to
di stingui sh between issuing a binding recomendation as
opposed to saying to the board, we order you to do X

So what several panels have said is we recomend

that the board -- we recommend that the board put the

Page 65

Veritext Lega Solutions
877-955-3855




a A W DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

DCA application back into the process.

And we view our recommendation as binding. The
board then adopted that recomendation, and then the
application was returned to process.

ARBI TRATOR BONNER: We're conpl ai ni ng, though --
| don't nean to interrupt you --

MR. LeVEE: Yes.

ARBI TRATOR BONNER: -- about two different things
here. One is the bindingness-ness of the panel,
what ever the panel ultimately concludes and hol ds here,
whet her it's a binding recomendation or it's a
nonbi ndi ng recommendati on.

But | eave that aside. |'mactually focusing on
this issue of whether or not the IRP -- whether there's
precedent that the IRP -- strike that.

VWhet her there's precedent from prior |IRP panels.
And if there's conflicting precedent, we will have to
exam ne that and deci de which one you think is
appropriate, better reasoned, | guess. And then -- but
if that -- if DCA Trust actually holds that there needs
to be a rationale stated by GAC for its advice,
that's -- let me just put it this way, puts a serious
dent into I CANN' s position here, right?

So that's why it's an inportant issue. And

perhaps it doesn't even turn on whether or not it was
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codified or not. | don't know. Maybe we will just | ook
at the relevant case precedent here.

That's not even a question to you, so --

MR. LeVEE: | understand.

ARBI TRATOR BONNER: But pack it away. And at the
appropriate tinme, it's probably something I'd like to
hear a bit nore about.

MR. LeVEE: | actually already have slides
prepared for tonorrow that address the DCA issue. And |
will certainly include the reputation of the statenent
made today that the panel holds that the GAC nust issue
some specific rationale.

ARBI TRATOR BONNER: Okay. Proceed, M. LeVee.

MR. LeVEE: Thank you.

So really, what | wanted to summarize, and then
"Il quickly go through a coupl e other things.

The NGPC, as | said, is a ten-nonth
investigation. It did all these things, and it received
a lot of information both from Amazon and from Brazil,
Peru, but also from many others. And we'll show you in
sone detail tonorrow what the board actually considered
according to its resolution.

And we believe that the NGPC nmade a difficult
deci sion, taking into account all of these things,

i ncludi ng, nost inportantly, Amazon's views, which, of
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course, were entitled to consideration and wei ght, and
made the decision that it believed to be both faithful
to the Gui debook and in I CANN' s best interest.

So the IRP test done to byl aws requires due
diligence and care, having reasonabl e ambunt of facts.
What we know is this nuch: W have a strong presunption
t hat the GAC advice would be followed unless there was
evi dence sufficiently strong to convince the NGPC t hat
t he underlying public policy concerns were unfounded.

But | think you will see when you | ook nore
closely at the exhibits tonmorrow, that the concerns that
t he GAC had were very pl ausi bl e.

gTLDs wi th geographi c connotations can raise
concerns such as the potential for private interests of
territories -- public interests of territories to be
privately appropriated, often warrantying covenant
protection.

And so the GAC s consensus advice reflects the
general agreenment of governnments throughout the world,
and it's these governnents that are broadly responsible
for safeguarding the public interest. M. Atallah wll
address that during his testinony, no doubt.

But the NGPC believed that Brazil, Peru, and
ot her governnents gave substantial reasons why

commerci al appropriation threatened harmto the people
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of the region. And, of course, Amazon di sagreed with
respect to that. Amazon has private comerci al
interests. |I'mnot going to tell you that they are not
i nportant, but they are unique to Amazon

And t he Gui debook reflects a public policy where
geographic terns are involved, the public interest is
par anount .

And nost inportantly, the last bullet here, that
Amazon's argument that it essentially followed the rules
is basically based on its interpretation that the GAC
has no role if the geographi c names panel passes an
application. That is the opinion of Heather Forrest
that was provided to you, that once the Mddule 2 process
of geographi c nanes panel concludes that the GAC is out,
not allowed to comment, and that's just not consistent
with the ternms of the GAC.

|"mgoing to skip some of this because |I'mtaking
too nmuch tine.

We do have a conparison that Amazon argues that
Amazon is different than .ipiranga. And Amazon says,
Look, .ammzon got rejected and .ipiranga went forward,
and so there's active discrimnation by the NGPC.

An inmportant point, we briefed this extensively
in our papers, is that the vast mpjority -- there were

1930 applications, and the vast majority received no
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obj ecti on.

Over a thousand applications were submtted with
literally no objection occurred, and those applications
sail ed forward.

So according to the Gui debook, there was no
particul ar reason that the board would even | ook at that
application. And I wll tell you and M. Atallah w ]l
tell you the board certainly didn't consider 1930
applications, nmonitoring each of them

So if the board doesn't even treat the .ipiranga
application, there's -- no objections were asserted,

t here was no controversy, and then decides to treat the
Amazon application because it's the topic of consensus
data points, that's not discrimnation. 1It's the board
doi ng what it's supposed to do.

And so we clearly reject the notion that there
was di scrim nation.

Let nme concl ude.

ARBI TRATOR O BRIEN: Is it I CANN s belief that
that's Amazon's position, that the board was
discrimnating with the .ipiranga or is it Brazil was
di scrim nati ng agai nst .amazon?

MR. LeVEE: Oh, | think ICANN -- Amazon's
position is that the board discrimnated. That's clear

in these papers.
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Let nme summarize so that | can finish

Al'l geographic strings, whether or not on a list,
are the proper subject for GAC advice.

The GAC i ssued consensus advice. And once it
i ssued that consensus advice legitimtely, it was a
strong presunption that that string would not proceed.

The I CC did have a separate community objection,
but that objection which was litigated -- adjudicated
after the GAC advice was issued didn't nullify or
require the NGPC to reject previously issued GAC advi ce.

The NGPC took care to gather pertinent facts. It
exerci sed i ndependent judgnent, which is what the byl aws
required it to do, and it did not discrimnate agai nst
Amazon applications.

So when you take it all together, | think you
will find a board that had a very conplicated situation
with an inmportant application from Amazon and i nport ant
GAC advice for countries, South Anerica and around the
wor | d.

The board had to balance all of that in the face
of the strong presunption that the GAC advi ce was
entitled to. On that basis, the board did what it did,
and | will urge you today and tonorrow, again, to issue
a determ nation that the board did not violate the

CGui debook and byl aws.
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ARBI TRATOR BONNER: Thank you.

['"'mthinking that we m ght want to take a short
recess before we call M. Atallah.

MR. LeVEE: | think that makes sense.

We would |Iike a very short recess.

ARBI TRATOR BONNER: We will at least do ten
m nutes. |'ve got about 11:10 right now, so why don't
we resume in ten mnutes.

I s that okay?

ARBI TRATOR MATZ: Yes.

ARBI TRATOR BONNER:  We' |l resume at 11:20.

MR. LeVEE: They will be setting up the |unch.
You'll hear themin case you hear sone plates. But
we're setting it up outside.

VWhenever the panel wi shes to break for lunch we
wll do so. Everyone should take lunch and then go to
their -- the roons they will decide.

JUDGE MATZ: Thank you.

ARBI TRATOR BONNER: That will be fine.

And I'Il just say, too, that | think we can get
started and perhaps well into M. Atallah's exam nation.

MR. LeVEE: Absol utely.

ARBI TRATOR BONNER: But at sone point -- at a
conveni ent point we'll take our luncheon break, probably

around 12: 30 or so, depending on where you are in the
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t esti nony.
MR. THORNE: That's fine, Your Honor.

ARBI TRATOR BONNER:  Thank you.

In recess.

(Recess.)

MR. LeVEE: Wth the panel's perm ssion, | wll
call Akram Atallah to the stand.

ARBI TRATOR BONNER: That woul d be fi ne.

M. Atallah -- is it Dr. Atallah or M. Atallah?

THE W TNESS: | w sh.

ARBI TRATOR BONNER: We are going to find out very

soon. | will just say M. Atallah for the nonent. |If

you woul d take a seat there.

" mwondering, by the way, this is a very large

room and |I'm wondering whether you mght bring that a

little bit closer. | don't nean a | ot.

Yeah, that sounds better to ne, |like better

positioning. And | think maybe the court reporter wll

be better able to hear.
(Wher eupon, a discussion was held off

the record.)

ARBI TRATOR BONNER: Are we putting the w tness

under oath, or is that not needed?

MR. LeVEE: It is your call

MR. THORNE: | think it m ght be appropriate.
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ARBI TRATOR BONNER: | can't think of any other
kind of an arbitration where | wouldn't have the w tness
under oath, but the IRP proceedi ngs, they are kind of a
unique thing. So | think if there is no objection,
coul d we have him placed under oath?

MR. LeVEE: | do not object.

ARBI TRATOR BONNER: M. Atallah, do you swear to
tell the truth, the whole truth, and nothing but the
truth, so help you God?

THE W TNESS: | do.

ARBI TRATOR BONNER: Proceed, M. LeVee.

MR. LeVEE: Thank you, Your Honor.

AKRAM ATALLAH,
called as a witness, was adni nistered the oath and

testified as foll ows:

DI RECT EXAM NATI ON
BY MR LeVEE:
Q M. Atallah, I"'mjust going to ask you to
i ntroduce yourself to the people in the room and, nost
inportantly, the menbers of the panel.
Could you tell us where you were born and rai sed.
A | was born in Beirut, Lebanon, and | got ny high

school through there and canme to coll ege here.
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So when did you arrive in the United States?
In 1981.
And what coll ege were you attendi ng?

Uni versity of Col orado.

O r» O r» O

I n Boul der?

A Bot h Denver and Boul der. Three degrees from
uni versity.

Q \What degrees did you get fromthe University of
Col or ado?

A | have a bachel or degree in electrical
engi neering and conputer science. | have a master's
degree in electrical engineering, and | have an M B. A
fromuniversity --

ARBI TRATOR BONNER:  The M B.A. is also from
Uni versity of Col orado?
THE W TNESS:  Yes.

BY MR LeVEE:

Q At sone point either in the mddle of getting al
t hose degrees or at the end -- | think it was in the
m ddl e, did you go out into the business world?

A Yes. So after | finished ny master's in
el ectrical engineering, | started working in disk
drives, hard disk drives.

Q And that was the area you were in for severa

years?
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A Yes, for about ten years.

Q Al with the sane conpany or different conpanies?
A Three different conpanies.

Q \VWhat | anded you in California?

A After | finished ny MB. A, | was looking to

change ny career fromthe engineering area to the
busi ness area, and | got -- | had an opportunity to join
Rockwel | Sem conductor Systenms in their product
managenment - -

ARBI TRATOR BONNER: \What was the name of that
conpany agai n?

THE W TNESS: Rockwel | .

ARBI TRATOR BONNER:  Rockwel I . Rockwel |
Managenent Systens?

THE W TNESS: Sem conduct or.

ARBI TRATOR BONNER: Sem conduct or Systens.
BY MR LeVEE:

Q And which office of Rockwell were you | ocated at?

A Newport Beach, California.

Q And how many years did you work for Rockwell ?

A  About eight years in Newport Beach and about four
years -- about eight years in Newport Beach and about
three years in New Jersey -- four years in New Jersey.

Q Wien did you join | CANN?

A In 2010, Septenber.
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Q \What was the position that you joined I CANN with
in 20107

A Chi ef operating officer.

Q As chief operating officer, were you involved at
all in the devel opment of the Gui debook?

A | was nore involved in inplenmenting the
Gui debook. So | was aware of what's going on with the
Gui debook, but | wasn't responsible for developing it.

Q At what point did you change titles from chi ef
operating officer?

A | think it was in 2013.

Q And what was the title that you assunmed in 2013?

A Presi dent of the global donmains division.

Q Tell the panel what it nmeans to be president of
t he gl obal domai ns divi sion.

What do you do on a day to day basis?

A So ny responsibilities include the contracted
parties, which neans basically the applicants to the new
gTLD program the (unintelligible) registries and their
contracted parties. So supporting them and providing
themwi th contracts and hel ping themconply with the
contracts as well as the registrars, which are the
parties that are contracted with | CANN t hat face users
or the buyers of domain -- of the domain nanmes for

t hensel ves.
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Q So let's distinguish between registries and
regi strars.

A Yes.

Q \Vhat are registries?

A So registries. |If you want, you can | ook at them
as the whol esalers. So they own the domain that's on
the right of the dot. So .org, for exanple, is owned
by -- or contracted by a registry.

And if you are a -- just a Internet user and you
want to register in that domain, then you go to what we
call equivalent to retailers, which are the registrars,
and you register in .org.

So you can register a domain nanme in .org, .com
any of the new gTLDs through a registrar that connects
to the registry and provides you that domai n.

Q And if Amazon ultimately were -- well, for the
names that Amazon has been approved, is Anazon a
registry of those nanes?

A Yes. And there are, you know, two types of
registries. One type is actually used internally. So,
for exanple, that Amazon coul d decide that .amazon is a
registry only for its enployees and its internal use and
doesn't sell to the world. O it could be a domain that
is sold to the world that users can regi ster domains in.

So there are two types of those.
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And Amazon woul d be considered a registry. They
applied for over 70 domai n nanes, top-|evel domain
names.

Q Ckay. Since 2013, have you served in any stints
as the interimchief executive officer of | CANN?

A Yes. During two transition periods when Rod
Beckstrom |l eft the CEO position and before Fadi Chehadé
started the CEO position, | was the interimCEO. And
then after Fadi Chehadé left his position and before
Goran Marby started his CEO tenure, | was the CEQ,

I nteri m CEQ.

Q And what is your title today?

A |I'mdeputy chief executive officer and president
of the gl obal domains division.

Q Two titles.

A Yes.

MR LeVEE: Wth that, | will turn it over to
M. Thorne. Unless the panel has any other background
questi ons.

ARBI TRATOR BONNER:  No, | think that's fine.

MR. LeVEE: Thank you.

ARBI TRATOR BONNER: M. Thorne?

MR. THORNE: Thank you.

111
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CROSS- EXAM NATI ON

BY MR. THORNE

Q Good nmorning, M. Atallah. W net the first tine

this nmorning. Thank you for being here.

Wth the panel's approval, I'"mgoing to use a

series of docunents. I think the docunents woul d be

useful to get M. Atallah's information out and the

especially useful for the panel to hear from
M. Atall ah.
But the purpose is to wal k through several

where M. Atallah has either given us testinony i

t opi cs

n his

witten statenent or otherw se would be know edgeabl e on

t he topics.

And ny partner, Rebecca Beynon, is going to be in

charge of distributing those, if that's an okay way to

proceed.

ARB|I TRATOR BONNER: That sounds fine to ne.

It mght be helpful, if it's going to be referred

to, if we had the declaration of M. Atall ah. I

know |

read it at sone point in the past, but | will |eave that

up to counsel. But if you're going to ask him questions

about the declaration, his declaration --

MR. THORNE: | would like to start by marking

M. Atallah's witten testinony as Atallah Exhi bi

we will hand that to the panel.

t 1 and
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ARBI TRATOR BONNER: All right. That would be
fine.

(Atallah Exhibit 1 marked for

identification.)

BY MR, THORNE:

Q M. Atallah, in front of you -- I'll probably
| ose track of exhibits, but that's Exhibit 1.

And that's your witten statenent, correct?

A Yes.

You recogni ze that.

In your witten testinony you describe the new
gTLD program committee with the NGPC.

That was a comm ttee of the | CANN board at the
time of the Amazon application was bei ng consi dered,
correct?

A Yes, that's correct.

Q Now, for the panel's benefit, this is Judge
Bonner's question earlier. |I'mgoing to ask you a
coupl e questions about why conpani es want top-I|evel
domai ns.

It's true, isn't it, that conpanies apply for
top-1evel domains for nmultiple reasons?

A Yes, it is true.

Q It's not just duplicative of what they already

have as second-| evel domain owners, correct?
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A Correct. It depends on the conpany, but yes,
correct.

Q But there are benefits to having the top-I|evel
domai n?

A Yes, absolutely.

Q Could you describe -- and | want to be
responsive -- describe the security or operational
benefits as you understand to having control over the
top-1evel domain?

A Sure. Sure.

So, Your Honor, the difference is really having
control of your own destiny. So if you are a registry
and you have a top-level domain that's in .com or .net
or .org or any of these top-level domains, you end up
using -- these conpani es woul d provide you the service
for when people | ook you up.

| nst ead, when you have your own top-level donuain,
you actually manage your own zone file. And when people
are | ooking you up, they conme to you directly.

Now, there are sone security advantages,
basi cal | y DNSSEC, but npbst of the top-level domains that
today you can register in to have already signed up to
DNSSEC. So having your own top-level donmain won't give
you a differentiation there, but it will allow you to

i npl ement DNSSEC, and that will secure so that people
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who are getting access to you know that the information
is comng directly fromyou

So that's one of the advantages. But the biggest
advant age of having a top-level domain is really having
the ability to create and differentiate yourself and
your digital identity online. So that's the biggest
differentiation.

And we're seeing sonme of the top-level domain
brands actually take advantage of that and differentiate
thenselves. But it's still inits very early stages.

Q So there are opportunities to innovate if you
have the top-I|evel domain?

A Yes.

Q And there are, as you describe, opportunities to
i nprove security if you have control of the top-I|eve
domai n?

A Yes, that is correct.

ARBI TRATOR BONNER:  And you said, if | could --
you sai d sonmet hing about -- under the first point was
that you had the ability to inplenment NSA or sonething
i ke that.

THE W TNESS: DNSSEC.

ARBI TRATOR BONNER:  What is NSA?

THE W TNESS: DNSSEC, DNS Security. Basically,

you sign your zone, and then when you receive traffic as
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a user fromthat zone, it is signed. And therefore, you
are sure that it is comng fromthat source. But .com
and .net and .org are all signed already.
BY MR, THORNE
Q The court reporter is signaling.
Coul d you spell the DNSSEC?
Yes. It's DDN-S-S-E-C, sec for securities.
And then SEC is short for security?

Yes.

O » O »

So you woul d agree that you can inprove security
if you control the top-Ilevel donmain?

A So what | said is that if you have today a
top-level domain -- if you have your domain name in one
of the top-level domains that has already signed the
zone and you sign your own zone, then that isn't
security identifications inprovenents if you have your
own top-level domain. But if you' re in a zone that's
not signed and you have your own top-Ilevel domain, you
can sign it and, therefore, you can execute it.

Q So M. Chehadé was at the I CANN 50 press
conference, and you were at the sanme table. And since
he was answering -- he tal ked about the difference
bet ween cartier.comand .cartier. Was he tal king about
sonme ot her issue besides DNSSEC?

A Yes. So basically that's authenticity.
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Q Authenticity, could you explain that?

A So if you have a dot top-level domain in your
brand and everybody that uses or connects with you goes
t hrough that -- sees that last three or that |ast nanme
in the domain name, they are guaranteed that they are
talking to the right source.

So that's basically a way to put all of your
digital assets under one unbrella with a top-Ievel
domain. And that provides authenticity, but you have to
do work to get everybody to know that your top-Ievel
domain is your authentic or headquarters online.

Q And then that's an issue because of bad actors
doing things |ike script spoofing?

A Not really, but -- not to get into a security
session here, but authenticity is about awareness. So
if everybody knows that -- if you go under anything
that's .amazon, it's basically com ng from Amazon
There is sone authenticity or sonme belief of security
that is provided versus if -- let's say that Amazon had
ki ndl e.com Amazon.com nmultiple names under different
TLDs. Then there's a |ot nore room for confusion.
Versus if they put it all under one unbrella, there is a
sense of authenticity where you can go and say anything
under that unbrella is comng fromthe right source. So

that's authenticity question.
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Q So M. Hayden in this proceeding, |like you did,
also put in witten testinony where he said there was a
security opportunity to control the top-level domain.

You don't disagree with that?

A No, absolutely not.

Q And you don't disagree that there are
opportunities for innovation if you control the
top-1 evel donmain?

A No, | don't disagree.

Q And you -- you agree that there are conpetitive
reasons conpani es mght want to control their own
top-level domain |ike what Googl e has done?

A Yes, | do.

Q Back to the witten testinmony in front of you.

If you turn to page 18, paragraphs 41 and 42, you wll
see a list of meetings in which the NGPC di scussed the
Amazon applicati on.

Do you see that?

A Uh- huh. Yes, | see it.

Q Do you recall that you attended each of the seven
neeti ngs of the NGPC where the .amazon applications were
di scussed?

A Yes. | did not mss any NGPC neetings, so |I'm
sure | attended all of them

Q Now, |I've prepared -- | take that back. The head
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of our research group, Ms. Mary Ann Endo, prepared a
demonstrative exhibit to make life easier that | would
like to use. And I'mgoing to, with the panel's

perm ssion, show that to you and then tell you where it
came fromand ask if it |ooks correct.

And |'m going to use that denpnstrative exhibit
to avoid going through a | ot of individual neeting
m nutes of the NGPC.

ARBI TRATOR BONNER:  Proceed.

MR. THORNE: So this will be Atallah Wtness
Exhi bit Number 2. It's a denonstrative exhibit created
by us.

ARBI TRATOR BONNER: We're going to call this
denmonstrative exhibit C, D, 1 or sonething --

MR. THORNE: | think we're going to call it with
the prestanped sticker sets if that's all right.

ARBI TRATOR BONNER: That would be good. | didn't
know it was prestanped.

MR. THORNE: What this is, is taking each of the
exhibits identified in M. Atallah's w tness statenent.
So these are R 26, R 27, R28, R29, R30, R31. And
then we actually had the same exhibit twi ce, both
claimant and respondent. It's either R 83 or C 55.

Taki ng each of those exhibits and extracting a

smal | amount of information to make it easy to see -- to
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see who was at the neetings.

ARBI TRATOR BONNER: That's fi ne. But we shoul d
give this an exhibit nunber and I don't see anything
stamped on it that -- just for the record --

MS. BEYNON: Your Honor, | gave the witness the
mar ked - -

ARBI TRATOR BONNER: Maybe you could read the
exhi bit nunber in the |ower left-hand --

MR. THORNE: This is Atallah Exhibit 2.

(Atall ah Exhibit 2 marked for

I dentification.)

BY MR, THORNE
Q M. Atallah, could you ook at this briefly.

| don't want -- | probably am going to avoid

goi ng over neeting mnutes to show we got it right.

But does this |look right to you?

A Yes.
Q And if your counsel finds an error, |I'msure
he'll bring that to our attention.

A Thank you.

Q So this shows, as you said, that you were present
at all of these seven neetings?

A Yes.

Q Do you agree that the NGPC woul d have all owed the

Amazon applications to proceed if the GAC had not issued
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consensus advi ce agai nst the application?

A Barring anything el se com ng up, yes, | agree.

Q You' re not aware of anything el se?

A No, but | just don't want to give a blank
statement for sonething that |'m not aware of.

Q But you're aware, for exanple, that there was no
problemw th the initial evaluation of the Amazon
application?

A Yes.

Q You're aware that the Amazon application received
a perfect score on each initial evaluation, 41 or 41
possi bl e poi nts?

A Yes.

Q The NGPC woul d not even have reviewed the Anmazon
applications except for the GAC advice?

A That is correct.

Q And that's why, for exanple, the NGPC did not
review the .ipiranga application, because no objections
were raised to the .ipiranga application?

A | want to be careful about what |'m saying.

In the Anazon case, there was an objection, and
so the NGPC woul d have seen that there was an objection
on that application, even if there wasn't GAC advi ce.
We provided reports to the board on a weekly basis on

t he progress of all of the applications, and that
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i ncl uded any application that has any objection and the
progress of all of these objections.

Q You were here this norning when your counsel
expl ai ned that the reason .ipiranga application sailed
t hrough was there was no objection?

A Yes.

Q And so that's why the NGPC didn't reviewthe
.1 piranga application, because there was no objection?

A Yes.

Q So the Brazilian governnment treated the two
applications differently. The Amazon application drew
an objection, and .ipiranga did not draw an objection?

A "' m not aware whet her they brought up anything in
the GAC other than -- but from what we saw outside of
the GAC, we got the GAC advice that said that the GAC
objected to the .amzon.

Q And not to .ipiranga?

A Yes. And then was also the early warning that we
received and we were aware of that as well.

Q And simlarly, there was no GAC advice on -- |
hope |I pronounce this right -- .yamaxun? That's spelled
dot y-a-ma-x-u-n?

A Yes, there was no objection.

ARBI TRATOR BONNER: Do you know, M. Atall ah

whet her there was any early warning with respect to
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.1 piranga or not?

THE WTNESS: No -- yes, | would be aware of
that. There was no early warning.
BY MR THORNE

Q You understand that the NGPC was supposed to take
into account Amazon's and Amazon's custoners' interests
i n proceedi ng?

A Yes. | nean, they concern -- they are taking
concern of every applicant, of course.

Q Just to make sure that | have got your answer on
this.

You understand the NGPC was supposed to take into
account Amazon's and its custoners' interests?

A That's a difficult question. The NGPC took into
account the process, if you want, the applicant process
took into account everybody's application to make sure
that the applicant and the application should be
awarded. So that's the process of actually | ooking
t hrough the whol e application. And the Amazon
application was fine, and it actually should have
proceeded forward if it wasn't for the GAC advice.

Q But if the NGPC were going to not permt the
application to go forward, it was nonethel ess supposed
to consider Amazon's and Amazon's custoners' interests?

A So the process itself, like | said, takes into
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account all of these things. So the NGPC was

consi dering whether to accept the GAC advice or not.

And in order for it not to accept the GAC advice, it had
to have sufficient reasons that -- justification for not
accepting it.

And when they study those -- when they | ook at
this sufficient reasons, they would consider, basically,
harm and everything around the application itself. So
that would be the way it would manifest itself, yeah.

Q They would consider -- are you tal king about the
NGPC or soneone el se?

A The NGPC.

Q The NGPC woul d consi der Amazon's interests and
Amazon's custoners' --

A  They woul d bal ance everythi ng, yes.

Q They woul d bal ance everything.

I"d like to have Exhibit C 54. This is an
exhi bit that has already been provided in this
pr oceedi ng.

ARBI TRATOR BONNER: As the witness is being
handed the exhibit, it m ght save tine, M. Thorne, if
all the witnesses -- all the exhibits you're going to
refer to with the witness are in front of him if that
coul d be done, just so we don't spend time handi ng out

exhibits to the witness and to --
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MR, THORNE

I will do that, Your Honor. W just

ski pped quite a few thanks to the denonstrative exhibit.

to --

So in sonme cases, we're not going to be able

not going to need to use --

ARBI TRATOR BONNER: Well, to the extent you can.

ARB| TRATOR MATZ: So this is Atallah Exhibit 3?

ARBI TRATOR BONNER: This is Atallah Exhibit --

(Wher eupon, a discussion was held off

the record.)

MR, THORNE

Atal | ah Exhibit 3.

(At al | ah Exhi

It's the same as C 54 and it's

bit 3 marked for

i dentification.)

BY MR. THORNE

Q

starts on page 6,

appl i cations,

A

Q
A

Q

M. Atall ah,

this is the NGPC s resol ution that

resol ving the GAC advice on the Amazon

correct?

If you give ne a m nute.

Sur e.

Yes.

This is the rationale the NGPC provided on the

Amazon applications,

A
Q

Yes, correct.

correct?

The NGPC s rational e does not nention Amazon's

interests at any point?
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A That is correct.

Q The NGPC s rationale does not nention any
positive reason for granting the application?

A |"msorry. Granting the application?

Q Wll, sonetines in a proceeding you have reasons
for, reasons agai nst.

Thi s describes the GAC advice. This does not
descri be at any point any positive reason for granting
the applications, allowing it to proceed?

A That is correct. But it's inferred that the
application process, the rules of who can apply and why
t hey can apply actually reflect the benefits --

Q If you want -- | don't mean to cut you off. If
you want to see what the NGPC wote in its rationale, it
does not nmention any positive reason for granting the
application; that's correct?

A Yeah, | believe it's correct.

Q So you agree that ICANN is rooted in the private
sector?

A Yes.

Q That I CANN takes advice frombut is not supposed
to be controlled by governnents?

A That is correct. ICANN is a bottom up,
nmul ti st akehol der organi zation that is not controlled by

any particular interests.
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Q ICANN, in fact, has worked very hard to resist
bei ng control |l ed by governnents?

A Like | said, yes. W try very hard not to be
controll ed by any individual party.

Q So the GAC, an advisory commttee of governnents,
is a constituent body of | CANN?

A That is correct.

Q And the GAC chair during the time of the Anmazon
applications was Heat her Dryden?

A Yes, that's correct.

Q M. Dryden was an observer at the neetings of the
NGPC?

A Yes.

Q And she attended six of the seven NGPC neeti ngs
where the .amazon applications were di scussed?

A Yes, | just referred to it before, and that's
correct.

Q Soif Ms. Dryden was invited to provide a witten
statenment to the panel in this case and she declined --
you probably heard of that -- she was the GAC chair when
t he GAC provi ded advi ce against the .africa gTLD?

A That is correct.

Q And the GAC gave advice on .africa at the Beijing
meeting?

A That is correct.
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Q The GAC gave advice on .amazon at the follow ng
meeting in Durban?

A Yes.

Q In this case, .amazon, the NGPC did not have the

benefit of the GAC s rationale; is that correct?

A In the case of Amazon? |'msorry?

Q Correct.
ARBI TRATOR MATZ: | didn't hear the answer.
THE WTNESS: | didn't understand the question.

BY MR, THORNE

Q The question is: You agree the NGPC didn't -- in
this case, Amazon, did not have the benefit of the GAC s
rational e?

A That is correct. There was no rationale provided
by the GAC on this particular case. But the GAC did not
have to provide the rationale.

Q Your counsel may ask you sone foll ow up question
but it will stick to mne, we wll nove faster. |If you
turn to -- | think it's page 10 of this exhibit. On the
top right, it says (as read):

"The NGPC consi dered severa
significant factors."
And then it goes on to list significant factors
t he NGPC consi der ed.

The very first of the factors bel ow says (as
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read):

"The NGPC does not have the benefit
of the rationale relied upon by the
GAC. "

Do you see that?
Yes.

And that's correct?
Yes.

NGPC was correct when it said that?

> O >» O >

Yes.

Q The significant factors that constitute the
rationale go on -- they don't stop there, they go on,
and they refer to a reason/rationale provided in the GAC
early warning submtted on behalf of the governnents of
Brazil and Peru, correct?

A Yes.

Q And that's correct, that one of the rationales
that the NGPC credited was in the GAC early warning from
Brazil and Peru?

A Yes.

Q Your witten testinony, the first exhibit,

i kewise -- this is paragraphs 26 and 27 -- describe
t hose sane rationales fromthe early warning of Brazi
and Peru, correct?

A Yes, correct.
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Q Paragraphs 26 and 27 of your witten testinony
foll ow a heading that says "How the GAC fulfilled its
obligations with respect to .amzon."

Do you see that?

A Yes.

Q You agree that the GAC had obligations with
respect to the application; is that correct?

A Yes, having consensus advice -- getting to the
consensus advice is their obligation.

ARBI TRATOR BONNER: |I'm just not quite sure | --
and maybe | just mssed it. But I'mnot quite sure what
you just answered there. Referring to --

THE W TNESS: So, Your Honor, the process is set
up in a way that the board itself does not substitute
its judgnment for every organi zation or supporting
organi zation or advisory commttee that fornms | CANN
structure.

What the board does, it accepts nost of these if
there is agreenment between the community that this is
the right thing to do.

And then only the board gets involved when there
is contention between different parties within the
ecosystem That's when the board really gets invol ved.

VWhen the Gui debook was witten, the community

agreed that the bond (verbatim for the GAC advice to be

Page 98

Veritext Lega Solutions
877-955-3855




a A W DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

presumptively approved by the board or agreed upon by
the board is consensus advice, because it is not that
easy to get 130-plus countries to agree on an advice to
t he board.

And the board does not feel it's remt to
substitute its decision to the governnents of the world,
especially on public interest issues, because the board
is not the expert on public interest issues.

So when the governnent advisory commttee and al
of the countries agree on sonething, especially when
it's actually specific to public interest, it's very
hard for the board to substitute its judgnent on
those -- to those country's judgnent.

ARBI TRATOR BONNER: So that's anot her way of
saying the board, or in this case, the SGPC woul d defer
to the consensus advice of GAC on, let's say, whether an
application should proceed or not?

ARBI TRATOR MATZ: The NGPC.

ARBI TRATOR BONNER: The NGPC.

THE WTNESS: Yes. So the NGPC | ooks at the
advice comng fromthe GAC. And if there is no
objection fromother SO s and supporting organizations
and advisory conmttees within the structure, then it
t akes that advice and |ooks at is it consensus advice?

If it's consensus advice the bar is very high for the

Page 99

Veritext Lega Solutions
877-955-3855




a A W DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

NGPC to say no to it.

And al so, the way the GAC works is |like the
United Nations in that a no objection is consensus. And
when it cones to a particular issue that's specific to a
single country, it's very difficult for other countries
to provide objections to that country's opinion, because
every governnment is responsible for its own people's
public interest.

So anot her country saying to one country that
feels public interest is wong, that it's msplaced is
very difficult.

So when the consensus cones together, the bar is
very high for the board to ignore it.

ARBI TRATOR BONNER: | understand that.

By the way, when | use the term "board,"” the way
| " munderstanding it here, the NGPC is the functional
equi val ent of the board for purposes of this
application.

THE W TNESS: That's absolutely right.

ARBI TRATOR BONNER: So when | use board, |I'm
i ncl udi ng NGPC.

So ordinarily, then, | think what you are saying
is that the board, or the NGPC, where it had consensus
advice fromall the nations of the GAC, it would

ordinarily defer to the advice of the GAC?
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THE W TNESS: That's the presunptive -- yes, it's
a strong presunption of acceptance, yes.

ARBI TRATOR BONNER:  Well, there's a little
di fference between -- there's a gap between saying that
there's a strong presunption and deferring to the GAC
advice. So I'mtrying to clarify which one it is.

THE W TNESS: Yes. The board has -- | nean, if
t he board has evidence that there was not consensus
advice or that -- to give an exanple, if only five
countries were in the nmeeting when they said consensus
advi ce was that, the board woul d be concerned about that
and, therefore, wouldn't actually accept the advice,
pr obabl y.

So it depends on the situation. But when
everythi ng goes according to the processes, then the bar
is too high for the board to say no, but it's not
deferred. The board still |ooks at the advice, listens
to the comunity, and if there is no issue fromthe
community or fromother parties, then it's -- the
presunption is that they were accepted.

ARBI TRATOR BONNER: So when you have consensus
advice fromthe GAC, does the board still have a duty to
det erm ne whether or not there is a public interest
reason for that advice, a legitimte public interest

reason? Does the board have that obligation to nmake
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that inquiry?

THE WTNESS: On the public interest perspective,
| think the board does not question a governnent's
jurisdiction over the public interest of its own people.

So the board does not try to be nore expert than
the governnment itself on public interest.

ARBI TRATOR BONNER:  Wel |, that sounds to nme |ike
the board, then, is deferring to consensus GAC advice as
to what the -- that there is a legitimte public policy
i nterest underlying the GAC advice, even though the GAC
has not given any rationale for its advice.

THE W TNESS: That's how the process actually
does work, yes.

ARBI TRATOR BONNER: So was there an inquiry of
the -- | guess this would be the SP- -- NGPC -- |'ve got
to get these acronyns right.

So did the NGPC, did it make any independent
inquiry as to whether or not there was a valid public
interest rationale for the GAC advice in this matter?

THE W TNESS: No, it did not.

ARBI TRATOR MATZ: May | ask a coupl e questions?

ARBI TRATOR BONNER:  Yes.

ARBI TRATOR MATZ: Let me, if | may, try to
establish sonme fundanental s.

The NGPC, the C stands for commttee. It's a
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commttee of a full board, right?

THE W TNESS: Yes, sir.

ARBI TRATOR MATZ: And the NGPC conmttee, in
dealing with the Amazon application on this Exhibit 2
t hat was shown to you, the individuals who were shown to
have attended neetings or in the category of where it
says "Directors in Attendance," those were nenbers of
the full board of directors, right?

THE W TNESS: Yes.

ARBI TRATOR MATZ: But not all of the menmbers of
t he board of directors were on the NGPC, is that
correct?

THE W TNESS: That is correct.

ARBI TRATOR MATZ: All right. Now, when the NGPC
is evaluating whether -- let nme back up.

Does the full board, either officially or in
terns of how it operates, delegate to the NGPC the final
decision as to what will be a board determ nation if
it's before the NGPC?

THE W TNESS: Yes. The NGPC was forned because
of -- there were sone conflicts of interest anong the
board nenmbers. And instead of actually, every tine,
tal ki ng about a new gTLD i ssue, asking people to step
out of the room and then cone back into the room there

were a few of the board nenbers that were conflicted,
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that were not included in the NGPC. And that's, really,
the only makeup -- the only reason for the NGPCis to
allow for the business of the board to be conducted
snoot hl vy.

So the nenbers that were conflicted were out.

And when that situation was no |onger valid, the NGPC
was di ssol ved, and the board is now actually acting on
all of these issues.

ARBI TRATOR MATZ: So in ternms of an application
for a new GLT (sic), the NGPC was the final decider,
right?

THE W TNESS: VYes.

ARBI TRATOR MATZ: Now, does the full board have
ot her procedures or processes to review decisions of a
affiliated entity other than GAC? Are there ever any
matters that come to the full board's attention for
decision as to whether to approve the determ nation of a
different affiliate within I CANN, not GAC?

THE WTNESS: Yes. So the -- all the supporting
organi zati ons devel op policies. And these policies cone
to the board for extrication (sic).

ARBI TRATOR MATZ: Are sonme of the other policies
of the other affiliated organi zations, are they
determ ned according to a procedure known as consensus?

THE W TNESS: Yes, but a different kind of
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consensus. Like | said, the I CANN organization is
formed on bottom up nultistakehol der val ues and
processes.

So the way the policies conme up is through a | ot
of volunteers com ng together in working groups and
actually devel oping the policies. And during those --
during devel oping the policies, there could be a tine
when a policy can be devel oped, because there are
conpeting factions that are not finding a m ddle ground
to agree on.

So a no policy or no outconme is one of the
possibilities that can come out of these working groups.
And if they can't find a m ddle ground and agree on a
consensus solution, that solution goes to the supporting
organi zation council, which ratifies it and sends it to
the board. And the board typically accepts these
policies and noves forward.

ARBI TRATOR MATZ: Stop there. You just said the
board typically accepts the policy. It's made its way
up as a result of however the consensus processes worked
for that particul ar supporting organi zation; correct so
far?

THE W TNESS: VYes.

ARBI TRATOR MATZ: Has there ever been a case

where the full board rejected a consensus presented to
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it by one of the supporting organi zations.

THE WTNESS: Yes. So when a policy --

ARBI TRATOR MATZ: Not necessarily GAC, but any --

THE W TNESS: Yes. Wen a policy conmes up for
approval by the board, there are opportunities for other
SO s and AC s to object or to send letters to the board
or, you know, correspondence to the board to oppose the
policy or oppose a particular issue within the policy,
and the board takes, also, into consideration.

One good exanple is the new gTLD Gui debook. That
was an inplenmentation of the policy. And during the
time when the Gui debook cane to the board for approval,
the GAC objected. And they objected because they wanted
to have the rights to provide objections to particular
applications, which was not in the Cui debook.

So there was -- there is a process for when the
GAC -- when the board rejects a GAC advice and t hat
process was to actually go into a consultation session
with the GAC and there were things agreed to with the
GAC. And one of themis that the GAC can object to any
application because the GAC was not sure what kind of
applications they are going to get. And to give a
bl anket agreenment to the CGui debook and not be able to
object to a harnful top-level domain was sonething that

t hey wanted to nmake sure that they can actually act
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based on know ng what the strengths are before they give
up that right.

So -- and that process was followed and the
Gui debook was changed and it was put for public conment
and ratified later on before the opening of the
application.

ARBI TRATOR MATZ: It sounds to ne like that is an
exampl e of something where a supporting organization
presented its position to the full board, and the ful
board changed its m nd and agreed with the supporting
organi zation. |Is that a fair way of characterizing what
you just descri bed?

THE W TNESS: So the supporting organization
provi ded the policy to the board. The board received
GAC advi ce against that policy. And it took that GAC
advice and wanted to reject it. Therefore, it foll owed
the process which led to a consultation, that led to an
agreenent on nodifications of the -- of the
i npl enentation and, therefore, the new Gui debook.

ARBI TRATOR MATZ: Okay. Now, in a previous
answer, you use the abbreviation SO. What is an SO?

THE W TNESS: Supporting organi zati on.

ARBI TRATOR MATZ: And you use the abbreviation
AC. What's that?

THE W TNESS: Advisory committee.
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So the supporting organi zati ons provi de policies.
They do policy devel opnent. That advisory conmttee
advi se the board.

ARBI TRATOR MATZ: Okay.

ARBI TRATOR BONNER: Has there ever been an
i nstance where the board or the NGPC acting for the
board has disagreed with GAC advice on a domain --
application for a domai n nane?

THE W TNESS: | don't think so.

ARBI TRATOR BONNER: M. Thorne?
BY MR, THORNE

Q So, M. Atallah, to go back to -- just to finish
this, |ooking at your testinony, the headi ng on page 11,
"How the GAC fulfills its obligation with respect to
.amazon, " your answer to how they fulfill their
obligation is they took a vote and reached a consensus;
is that correct? The GAC took a vote?

A No. The GAC does not take votes. The GAC
actually asks for any objection. And if no other
country objects, that's considered consensus. This is a
standard way in the United Nation, and it's a standard
procedure of actually doing consensus -- getting
consensus.

Q So at this point intine if the GAC had obeyed

the UN format of no one objects, therefore, they have
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consensus, that satisfies the GAC s obligations to
Amazon as of this tinme?

A Yes.

Q Now, you heard this norning that starting with
2016 byl aws, which were passed after the Amazon | RP was
started, under the 2016 bylaws, the GAC is now required
to give a rationale for its advice; that's correct?

A Yes, that's correct.

Q Soit's possible to do. The GAC can give a
rati onal e under the 2016 byl aws?

A Yeah. | think that there are two really
different matters in front of the GAC normally. One
side is |like when it's a single-country public interest
issue. | think that's going to be very difficult for
the GAC to get consensus advice on the public interest
of a single country, because a single country is
responsible for its own public interest.

So the majority of what you are going to see in
the rationale is that justification that a country is
responsible for -- so I'"mactually projecting what is
goi ng to happen. But when it's an issue that is a
gl obal issue, | think you are going to get sone
rationale that's a little bit different.

Q But as sonebody who attended all seven rel evant

NGPC neetings and is very famliar with this, you
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understand it would have been a benefit here -- and
that's with the NGPC decision, it would have been a
benefit if the GAC had provided a rationale with its
advice as required in the 2016 byl aws?

A As insiders, not really. But for the public
outside. Maybe. But as an insider, you know exactly
what is going on, so it's different than an outsider
| ooki ng in.

Q So at this point in tinme, there was no
requi rement that the GAC have a rationale for its
advi ce?

A No, not in the Gui debook and not in the byl aws.

Q And so a purely political decision, but the GAC
woul d have been entitled to a strong presunption to
follow the advice?

A The consensus advice fromthe GAC, yes.

Q A purely political decision by the GAC, just
voting or failing to object would be sufficient?

A |"'mnot famliar with the term"political,"
but -- | mean, | don't know what the termis,
"political."

Al'l the governnents of the world agreed with --
at the mninmum refused to object to the notion put in
by Brazil and Peru on the floor and that constituted

consensus advi ce.
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Q The word "political" actually conmes from
Ms. Dryden, who was in six of the seven neetings. She
told one of prior IRP panels in the .africa DCA Trust
case that what the GAC did was purely political.

You have no reason to disagree with what she told
the prior panel?

A That's her own opinion.

Q But you have no reason to disagree with her view?
She was the GAC chair.

A Not particularly, but --

Q Soit's ICANN s view that consensus GAC advice
based on a m sreading of the applicant CGui debook woul d
be entitled to a strong presunpti on because it was
reached by consensus?

A Can you repeat it?

Q If the GAC advice is a consensus advice, no
obj ection, but it's based on a m stake of understanding
what the Gui debook provides, that would still be
entitled to a strong presunption?

A Not if the mstake is -- if everybody is aware of
the mstake. | think that should be considered.

Q Is that something that the NGPC i nvestigates, or
does this just have to have happened to be aware of a
m st ake?

A | mean, that's very hypothetical. If you know
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sonmet hi ng i s happeni ng and, you know -- and one of the
details is mssing that doesn't nake it a material issue
that you should investigate, then probably not. But if
it's a material issue and you are aware that something
happened, | presune that it will have to investigate.

ARBI TRATOR MATZ: M. Thorne, I'mnot trying to
throw you off track, but I want to pick up on sonething
that you inquired into and have since noved on about.

May | do so?

MR. THORNE: O course. This is your panel.

ARBI TRATOR MATZ: M. Atallah, | understood you
totell M. Thorne in answer to one of his questions
that it wouldn't have made a difference to insiders to
have actually had a witten rationale for the GAC
consensus that was reached in the case of the Amazon
application.

s that what you are telling us today? It would
not have made much of a difference as far as the
i nsi ders are concer ned.

THE W TNESS: Yes.

ARBI TRATOR MATZ: And that's because, according
to what you said, the insiders would have known what was
goi ng on anyway?

THE WTNESS: So -- yes, because --

ARBI TRATOR MATZ: How woul d they have known?
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THE W TNESS: | CANN has three neetings a year,
every year, where everybody gets together to actually
devel op policies and do the | CANN business. In every
nmeeting, the board actually neets with the GAC. And the
issues that the GAC is facing are actually debated -- or
maybe not debated. They are actually told to the board,
and so the board is aware of the issues that are -- that
the GAC nenbers are bringing up and what the GAC is
debating on a regul ar basis.

And so fromthat perspective, if you are
attendi ng the neetings, you would be aware of all of the
topics that are being brought up. And it's all open
transcript. |It's open neetings. They are not actually
cl osed neetings. And in several of these neetings, the
South Anmericans countries had voiced their issues with
t he Amazon applications.

ARBI TRATOR MATZ: And in those neetings, are you
tal ki ng about the Amazon application?

THE W TNESS:  Yes.

ARBI TRATOR MATZ: And those were public neetings
with the full board of | CANN?

THE W TNESS: No. These are neetings between the
full board of I CANN and the GAC.

ARBI TRATOR MATZ: And are there m nutes of those

meeti ngs?
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THE WTNESS: | believe there is a transcript, if
"' m not m staken.

ARBI TRATOR MATZ: And is it your understanding
that if there are transcripts of those neetings where
the South Anerican countries who were nmenbers of GAC
di scussed what was going on within GAC to nenbers of the
full board, would that be reflected in the m nutes of
t hose neetings -- or the transcripts, | should say?

THE W TNESS: Yes. Everything that was discussed
in the nmeetings would be in the transcripts, yes.

ARBI TRATOR O BRI EN: Have those transcripts been
produced in this case?

MR. THORNE: | have not seen those transcripts,
Judge O Brien. W are going to get to sonme docunents
probably after lunch that reflect neetings between | CANN
| eadership and some of its board nenbers and the
i ndi vi dual South Anmerican countries.

ARBI TRATOR O BRI EN:  Quick question, if you don't
m nd ne interrupting your cross-exan nation.

MR. THORNE: Sure.

ARBI TRATOR O BRIEN: M. Atallah, the GACis a
political body. You ve referred to it as being like the
UN. So it's a political body nmade up of governnents,
correct?

THE W TNESS: Yes.
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ARBI TRATOR O BRIEN: And the way they conduct
their business, that's not supervised by the board, is
it?

THE WTNESS: No, sir, it is not.

ARBI TRATOR O BRIEN: And the GAC doesn't have any
gui del i nes on how they have to decide a matter, correct?

THE WTNESS: No, they do have their guidelines
in that they have to reach consensus. And as |
mentioned earlier, there has to be no objection for
consensus advi ce.

ARBI TRATOR O BRI EN: | understand. But besides
the issue of reaching consensus, there's no guidelines
as to how they have to take up an issue, how they have
to consider an issue. It's normal diplomcy. The
del egates, the representatives of various sovereign
nations that are nmenbers of the GAC, they conduct their
own busi ness without being told howto do it by the
board, correct?

THE W TNESS: That's correct.

ARBI TRATOR O BRIEN: And there are no | ega
gui delines as to how they have to conduct their
di pl omacy, correct?

THE WTNESS: | know that they have a charter and
t hey have some docunentation that define how they work

and stuff, but I'"'mnot very famliar with them
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ARBI TRATOR O BRIEN: But as far as their neetings
go, they can -- delegates can talk to each other in the
corner. They can go to the delegates |ounge and talk to
each other. They can talk to each other about the
issues in front of the GAC down at the hotel bar,
correct?

THE W TNESS:  Yes.

ARBI TRATOR O BRIEN: And it's a fluid politica
process, correct?

THE W TNESS: | would assunme so.

ARBI TRATOR O BRIEN: And there's nothing that
requires the GAC to go through a series of -- a
checklist in deciding an application, |ike some of the
things -- when an application goes through I CANN, the
GAC doesn't have a series of checklists that they have
to go through and reach consensus on the various itens,
correct?

THE W TNESS: Yes, that's correct. They are
actually not part of the process. They are a advisory
comm ttee on the process.

ARBI TRATOR O BRIEN:. And it's a very politica
advi sory conmttee where they -- they kind of conme to a
political resolution on how they want to advise the
board, correct?

THE W TNESS: Yes, | assune.
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ARBI TRATOR O BRI EN: And so, for exanpl e,
board nembers don't know why certain countries v
certain way or refrain from maki ng an objection
GAC, correct?

THE W TNESS: That's correct.

ARBI TRATOR O BRIEN: In other words, a co
m ght not object at the GAC because they are get

vote from one of the South Anerican countries in

t he
ote in a

at the

untry

ting a

sonething totally unrelated, |ike over at the UN or at

the Worl d Bank or sonething of that nature, corr
THE WTNESS: | assune it could be.
ARBI TRATOR O BRIEN: That's just how

i nternational politics works, right? Countries

ect?

trade

votes. And it may have nothing to do with the nerits of

the actual application in front of them correct?

THE WTNESS: |I'mnot in a place to say yes or no
because | wasn't privy to any of these things. But I
assune it could happen, of course.

ARBI TRATOR O BRI EN: But the board woul dn't know
i f that happened, correct, for the nost part?

THE W TNESS: Yeah. | would hope not. Yes, they
shoul dn't be aware of that.

ARBI TRATOR O BRI EN:  You don't know how the
sausage i s nmade over at the GAC, correct?

THE W TNESS: That's correct.
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BY MR, THORNE

Q M. Atallah, following up on Judge O Brien's
questi on.

You understand that sone of the bylaws that apply
to I CANN al so apply to the GAC?

A | think that's a | egal questi on.

Q Fair enough.

| asked you if consensus GAC advi ce based on a
m stake in the reading of the applicant Gui debook would
still be entitled to a strong presunption and your
response -- that's a hypothetical question.

I'd like to make it | ess hypothetical ?

A Yes.

Q This norning you heard your counsel, M. LeVee,
say that Peru nmade a m stake. Peru thought that the
appl i cant Gui debook lists included Amazon, correct?

A Yes.

Q And that was wrong, correct?

A That's correct.

Q You're aware that Peru in the Durban neeting
repeat edly brought up a m stake that Amazon was on the
list of countries that required approval, correct?

A Yes.

Q And if Peru was wong and if anyone else in the

Dur ban neeting thought they were right and was m sl ed,
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m st aken, the GAC advice would still be treated with
strong presunption when it got up to the NGPC, is that
correct?

A I think that, you know, having been there,
everybody knew that Peru was m staken. Because in
reality, if the -- if Amazon was on the list, then we
woul d not have to go through the GAC advice. So that's
actually -- in ny view, it was not the main issue.

Q In as nmuch detail as you can, please, can you
descri be the steps the NGPC took -- since it knew t hat
Peru was m staken, the steps it took to see if the

entire GAC advice had been corrupted by Peru's advocacy

at Dur ban?
A So | think that the i ssue wasn't -- wasn't
actually substantial or -- how should I say? It was not

a valid reason not to provide the GAC advice. You can
provi de the GAC advice for strings that are not in the
geographical lists, and that was the whole reason for
why the GAC wanted to have the right to | ook at every
string applied for and have the right to object to it on
a separate basis. So | don't think that it would have
made a difference whether it was in the |list or not.

Q I'msorry. Mybe you didn't understand ny
guesti on.

What steps did the NGPC take to see if Peru's
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m st ake about how t he Gui debook worked -- whether Amazon
is on the list or not, what steps did the NGPC take to
see if that affected the GAC consensus advice?

A | don't know that they took any steps, but | do
t hi nk that everybody knew that this wasn't.

MR. THORNE: [|'d |like to use Exhibit C 40.

ARBI TRATOR BONNER:  VWhile we're getting that, if
| could just ask M. Atall ah.

So let's say the NGPC board got GAC advice --
this is a hypothetical -- and the only basis for the GAC
advi ce was an erroneous belief by the GAC that the name
was a |listed geographical nane in the Gui debook. Let's
assune that hypothetically.

Woul dn't the NGPC -- under those circunstances,
woul dn't it disregard the presunption and essentially
reject the GAC advice? |If you can answer it. | don't
know. 1It's a hypothetical.

THE W TNESS: But even if the board decided to
reject the GAC advice, the board would have to go into
consultation with the GAC. And at the consultation
point, the reason for the rejection would have been
menti oned, and then the GAC woul d have had the ability

to reaffirmits objection or not.

ARBI TRATOR BONNER: Wel |, | understand that, but
if you could answer -- if that were -- let's assune that
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the GAC gave a rationale for its advice in this kind of
case, this case. And the rationale it gave was that it
was essentially the objection of Peru to .amzon and the
ot her two .anmazons.

And the sole basis was that this was a |isted
geographic name and it shouldn't be -- it shouldn't be
approved, the application shouldn't be approved. |If
that were the sole basis for it and it was erroneous, it
was wrong, would that nean the presunption would go away
and essentially the board or the NGPC in that
circunstance woul d then essentially grant the
application or let the application proceed? O would
they say, no, it's entitled to a strong presunption, and
t herefore, based upon that presunption, we're going to
deny Amazon's application?

It's one of the two, and I"'mtrying to figure out
which one it is.

THE W TNESS: So the board cannot say to the GAC,
your advice is not valid and nove forward. \What the
board can do is say to the GAC, your advice -- we want
to reject your advice. And there is a process that the
board has to follow based on that. That process would
dictate that the board would need to provide the
rationale for why they are rejecting the advice, enter

into consultation with the GAC, and based on that, try
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to find a solution acceptable to both parties.

That's why | say if it was the case, then it
woul d have been corrected, and the GAC woul d have had to
make its opinion based on that correction.

ARBI TRATOR BONNER: That's interesting that the
NGPC or the board would have to give a rationale --
that's your view, they would have to give a rationale
for essentially not following the GAC advice to the GAC,
but the GAC does not have to give the board its
rationale for its advice.

THE W TNESS: Yes, and --

ARBI TRATOR BONNER: | nean, that's just an irony,
| suppose.

THE W TNESS: Yes, | agree. And the process is
put in a way to -- that governnments need to have,
really, consensus anong all of them There is like
today | think alnost 200 governnents in the GAC. At the
time it was 130 governnments. And we can all agree that
130 governnments agreeing on anything is not that easy.
So the bar is already set pretty high for the GAC to
cone up with a consensus advice to the board.

VWhen -- the reason for the board to provide its
rationale for rejecting GAC advice is basically that the
board is rejecting public interest advice from

governnents, which is their business to do public

Page 122

Veritext Lega Solutions
877-955-3855




a A W DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

interest. So where does the board conme up with its

justifi

cation to reject GAC advice? So that's really

how t he bal ance is put together.

ARBI TRATOR BONNER: Thank you.

M . Thorne?

MR. THORNE: This is docunment nunber --
MS. BEYNON: This is Exhibit No. 4.

MR. THORNE: Exhibit Atallah --

MS. BEYNON: And it's Exhibit C 40 from our --
MR

THORNE: It's also Exhibit C 40 fromthe

origi nal docunents provided.

ARBI TRATOR BONNER: C 40?
MR. THORNE: Correct. This is Atallah 4.
(Atallah Exhibit 4 marked for

i dentification.)

BY MR, THORNE

Q M. Atallah, you recognize this as the transcri pt
of the GAC openi ng session at Durban; is that correct?

A Sure.

Q You can see that the neeting opens with Chair
Dryden. That's Ms. Heather Dryden, who was the chair
the tinme?

A Yes.

Q And you see the format is different countries are

allowed to speak and give their views. And so each of
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the various sections starts with a country nane.
Do you see that?

A Yes.

Q So if you turn to pages, for exanple, 14 and 15,
there's a section here where Chair Dryden recognizes
Per u.

ARBI TRATOR BONNER: Wi ch page is that, Counsel ?
MR. THORNE: 14 and 15.
BY MR. THORNE:
Q Do you see it, M. Atallah?
A Yes.

Q If you turn to page 15, in the second ful

paragraph -- you can see this is still Peru speaking --
Peru says -- tal king about the Amazon nane in English
(as read):

"I't has been allotted the three-
digit code nunber, so it is in that
3166-2 list. So there is no doubt
what soever that this is a geographic
nanme. "
Do you see that?

Ckay.
Second full paragraph on page 15.

Sur e.

o >» O >

Do you see it?
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A
Q

counsel

A
Q

countri

A

Q

of the

read):

read):

read):

Yes.

This is the representation by Peru that your
this nmorning said was in error?

Yes.

And that's made to the full present group of GAC
es that were at the neeting?

Sur e.

And then you turn to page 24.

Peru was recogni zed another tinme. At the bottom

first paragraph, the Peru representative says (as

"There is no anbiguity in this
case."
Do you see that?
"' m | ooking for the exact word.

Bottom of the first paragraph, Peruvians (as

"There is no anbiguity in this
case."
Okay. Yes.

And then a few |ines below, Peru continues (as

"So in this case, there was no
doubt that they were dealing with a

geographic nane there was al so no

Page 125

Veritext Lega Solutions
877-955-3855




© 00 N oo o0 b~ wWw N P

N N N N NN P P P P P P PP PR
o A W N B O © 00 N O U b~ wWw N +—» O

doubt that it was a codified nane
because it got the three-digit code."
Do you see that?

A Yes.

Q That's a reference by Peru to the lists the
appl i cant Gui debook uses to define geographi c nanes,
correct?

A Yes.

Q And your testinony is that the NGPC did not
I nvesti gate whether these statenents and ot her advocacy
by Peru based on a m stake in reading the CGuidebook had
an effect on the GAC consensus advice?

A Yes, that's correct.

Q So it is also ICANN s view that if consensus GAC
advi ce were based on m stake of international |aw that
woul d still be entitled to a presunption, a strong
presunption?

A So the GAC advice is entitled for sone
presunption. |If the board has concerns about the GAC
advice or if the board actually receives information
fromother parties including its owmn SO s and AC s t hat
there is sonething wong with that, then, actually, the
board will investigate.

And mai nly when Amazon actually wote the board

and when there was a question about the international
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rights for the GAC to object to the nanmes and for the
rights of Amazon to get the nanme, the board comm ssioned
a report, a study, to understand, really, if there are
any such rights.

And as you nentioned earlier, the report showed
that neither the GAC has -- or the country, Brazil, has
a right to object to the name. Neither does Amazon has
the right to have the nane.

And therefore, the board doesn't do its due
diligence when it sees sonething that needs to be --

Q Sir, you're getting ahead of ne and | appreciate
t hat because it's al nost [unchtinme, but bear with ny
guesti on.

If the NGPCis -- if NGPCis aware that, for
exampl e, Brazil has a m staken view of international |aw
and it goes out and hires an expert to determ ne, yes,
Brazil was making a m stake there, Brazil has no
sovereign rights to the nane, the NGPC is stil
providing a strong presunption to honor the GAC advice
t hat was based on a m stake of international |aw?

A |"msorry. The way that the board woul d handl e
that is that it would say, okay, | got the study. There
is a mstake here, so am| going to reject this advice
or not? And if the information that it has outweigh the

GAC advice presunptive right, acceptance, then the NGPC
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woul d have to reject the GAC advice and woul d have to go
t hrough the justification of why it's rejecting it and
foll ow the process of consulting with the GAC on the

i ssue.

Q Here the NGPC conmm ssioned an expert to study the
guestion, by Brazil, does it have a sovereign right, and
it found no, Brazil does not have a sovereign right.

A Yes.

Q It found that.

VWhat further steps did the NGPC take to see if
the GAC advice was infected by a m stake Brazil made on
its sovereign rights?

A So there were a lot of issues in the -- in the
justification for the GAC advice, and nanely, it was
public interest of the Amazonian region and its
popul ation. And the board does not substitute its
opinion to the opinion of the countries of that region
when it cones to public interest.

And if those countries say that there are
10 mllion people that are going to be affected by the
name, the board is not going to come and deny them
that -- or object to the governnent's role in public
interest. And that's the issue that's at hand.

Q So if your direct representative to Brazil had

cone back to you and M. Chehadé and said, | hear
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there's a sensitivity about letting Amazon have the
top-1evel domain name, but | really don't understand it,
it's inplausible, that would not affect your decision to
go ahead and enbrace the GAC advice it's based on

i npl ausi bl e factual scenario?

A  Very hypothetical.

But nobody cane to nme and told ne that this is
i npl ausi bl e and, you know -- but -- besides, they don't
need to cone to ne. They have to provide the
i nformation to the board.

So, | nean, you know, the question is full of
hypot heticals. But in reality, the 130 other countries
did not see in the notion that was put on the floor by
t he regional countries there that they need to object,
whi ch actually has a presunptive acceptance by the board
that if the -- all of these governnents are agreeing
that the remt of these countries to care for their
people, that -- and they are not objecting to this, that
t he board should actually not throw it out the w ndow
and say, oh, what do you know. Of course not.

Q If the GAC consensus advice was based on a fear
of foreign exploitation of the domain name or a plain
anti-U. S. conpany bias, if it was based on that, it
woul d still be your position that you would defer to the

GAC advi ce?
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A | believe that public interest of the people of
the region trunps anything, yes.

Q And the public interest could be a fear of
foreign exploitation or bias against U S. conpanies
having a top-1|evel donmain?

A Again, |'ve been asked to replace the governnment
of Brazil's decision that this is inportant to their
people with my own estimate. | don't have that -- or
|"'mnot willing to actually replace that. Sorry.

MR. THORNE: Judge Bonner, if this is a good tine
to take a lunch break, this would be a |ogical tinme, or
| can keep goi ng.

ARBI TRATOR BONNER: No, | think this would
probably be a good tine. So why don't we recess. |I'm
t hi nki ng maybe for an hour. 1t's about a quarter of
1: 00. Maybe resune at a quarter of 2:00. How does that
sound?

MR. LeVEE: Sounds good to ne.

ARBI TRATOR BONNER: Is that all right?

ARBI TRATOR MATZ: Yes.

ARBI TRATOR BONNER: Ckay. All right.

So we'll resunme in an hour at 1:45.

I n recess.

(At 12:46 p.m the proceedi ngs were

adj ourned for noon recess and reconvened
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1:53 p.m)
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Los Angeles, California, Mnday, May 1, 2017
1: 53 p. m

ARBI TRATOR BONNER: So we're back on the record.

Ready to proceed, M. Thorne, with the w tness?

MR. THORNE: Taki ng your coaching, Judge Bonner,
we have a stack of docunments. Not everything, but it's
a logical unit.

BY MR, THORNE

Q M. Atallah, you will see the first docunent in
the stack was marked -- it's already an exhibit in the
case, C83. Initially was designated as highly

confidential, but it's been downgraded to, apparently,
confidential.

M. Atallah, 1'd like you to | ook at the | ast
page of that docunent, please.

As you know, how e-mails work is earlier e-mails
in the chain are later; nore recent e-mails are usually
toward the front of the docunent. So if we go to the
very bottom of the | ast page, you can see this chain
begins with Everton Lucero, who is identified as an
| CANN st akehol der engagenent nanager - Brazil .

Do you see that?

A Yes.

Q "Brazil" is part of M. Lucero's title?
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A Yes.

Q Now, Everton Lucero is one of the people you
follow on Twitter, isn't it?

A Yes, probably.

Q | provided you, in case you needed to be
rem nded, a second docunent. That's a snapshot of sone
of the people which you follow on Twitter, and Everton
Lucero is one of those people.

A Okay.

Q Everton Lucero worked for the Brazilian

government nore than 20 years before joining | CANN,

correct?
A Yes, | believe so.
Q He was the GAC vice chair representing Brazil in

2008 to 20097

A | wasn't at I CANN at the tine, so |I'mnot sure.
But | have no reason to not believe you.
Q I've included in the docunents -- |I'mnot sure if

it mattered, but 1've included as the next one on the
list M. Lucero's Linkedln page. At the bottom of that
you can see he says on his Linkedln page he was vice
chai rman of the Government Advisory Comm ttee, GAC,
| CANN, 2008-2009.

Do you see that?

A Yes.
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Q Any reason to doubt that that's correct?

A No.
Redacted - Information Designated  Confidential In This IRP
Q M. Chehadé was | CANN president and CEO from
Sept enmber 2012 until March 20167
A Yes.
Q And M. Chehadé was a nenmber of the NGPC?
A Yes.
Q And like you, M. Chehadé attended the seven
meeti ngs where the NGPC di scussed the .anmazon
applications?
A | don't have your chart, but | believe so.
Q Do you want to check the chart?
A No. I'mfine.
Redacted - Information Designated  Confidential In This IRP
Page 134

Veritext Lega Solutions
877-955-3855




a A W DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Redacted
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Designated  Confidential

In This IRP
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Redacted Information Designated  Confidential In  This

Is it your understanding at this tinme, M.

Lucero
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was the ICANN rep in Brazil?

A So he's the engagenent manager. So we don't
sell. So we don't have sales reps, but he's an
engagenent manager for I CANN in Brazil.

Q So representative here -- our rep neans
representative -- ICANN s representative to Brazil?

A No. So we don't have a representative, per se,
li ke representatives in the governnment speak, it would
be sonebody that has a seat and provi des representation.
This is nore of an engagenent manager because we don't
have a relationship. W don't have like -- we don't
attend neetings and vote and -- you know. He's just an
engagenent manager, and he's based in Brazil. He's not
only for Brazil, but he's also for other countries as
wel | .

Q Thank you. But his title is Brazil?

A  Yeah. | guess he is Brazilian, but we have -- we
don't have one for every country. W have total of
about six or seven of these engagenent guys, what we
call governnent engagenent people. And they actually
participate in like rmultiple countries, not only one
country.

Q | understand. His beat is bigger than Brazil,
but includes Brazil ?

A Yes.
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Q

gover nnent ?

A

And he spent

Yes.

Redacted

Information

20 years working for the Brazilian

Designated  Confidential

In This IRP
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Page 144

Veritext Lega Solutions
877-955-3855




© 00 N oo o b~ wWw N B

N N N N NN PP P P PR PP R Rr R
o A W N P O © 00O N O Ol M W N +—, O

Redacted

Information

Designated  Confidential

In This IRP

Page 145

Veritext Lega Solutions
877-955-3855




a A W DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Redacted - Information Designated  Confidential In This IRP

Do you know if these e-mails were shown to the

NGPC nenmbers ot her than M. Chehadé?

A | don't believe so, but I"mnot privy to that
information. |'mnot going to say yes or no, but |
don't -- I'mnot aware that they were.
Redacted - Information Designated  Confidential In This IRP
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Redacted - Information Designated  Confidential In  This

Q But in your seven neetings with the NGPC, you
don't know if this was brought up?

A | don't -- | don't recall that this was sent to
the NGPC. Typically, these kind of e-mails do not --
are not sent to the board. But I'mnot -- | can't

affirmfor sure that nobody sent it to them

IRP

Q Were we tal king about the NGPC rational e before.

You said there was background know edge that NGPC

members would bring to the neeting.

Is it the kind of background know edge they would
bring, that it's inadm ssible to the U S.-based conpany,
which | have access --

A It's not what | nmentioned. Wat | nentioned is
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that during the neetings, the | CANN board attends
nmeetings and public foruns where people voice opinions
and provide issues including Amazon standing in the
public forum and saying what they feel is going on with
their application as well as countries, you know,
voi ci ng their opinions.

And so the neeting is a forumfor sharing
these -- what's going on and the information that's
there. And so they are aware of things that are

happeni ng during those neetings.

Redacted - Information Designated  Confidential In This IRP

Q So if we went back through the exhibit that's in
front of you -- I don't want to do that, | don't want to

take the tinme, but if we went back to the exhibit that
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was entered as C 54 -- and | forget what exhibit nunmber,

but that's the NGPC rational e docunent.

If we | ooked at all the different exhibits that

are listed there, you would not be surprised if we did

not find this e-mail on the list of things considered?

A Probably not.

Q It's not there?
A | don't know if it's there or not, but
not there, | would not be surprised.

if it's

Q Do you know who Ambassador Benedicto is?

A Yes. He's actually right now the GAC rep from

Brazil .
Q At this time, was he the GAC rep?

A "' mnot sure. | don't think so.

Redacted - Information Designated  Confidential

In This IRP
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Redacted

- Information Designated  Confidential

Q Al right. Let's go back to a docunent

al ready have. This is the Durban transcript.

ori gi nal
Redacted

production is C 40.
- Information Designated  Confidential

In This IRP

t hat you

The

In This IRP
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Redacted - Information Designated  Confidential In This IRP

ARBI TRATOR BONNER:  Thank you.

Al right. Go ahead, Counsel.

Now you're on --

MR. THORNE: Any other questions for this
docunent ?

ARBI TRATOR BONNER:  No.

We're back on Exhibit 407?

MR. THORNE: Back on the Durban transcript.
BY MR, THORNE

Q M. Atallah, go to page 13, please. | guess you

have to | ook earlier to page 11, page 12 and 13.
Page 11 is where Brazil starts speaking at the Durban
meet i ng.

Make sure the date is right here. This neeting

is occurring on what date, the Durban neeting?

A July 16.
Q July 16.
And that's --
A 2013.
Q That's three or four weeks -- three weeks after

the Brazilian senate hearing we were just talking about?
A Oh.  Yeah.

Q So Brazil, starting on page 11, and then it
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carries over to page 13.
The very top of the page, Brazil says (as read):
"And we would like to cone here
again to ask the GAC nenbers to
support a GAC advice to the board in
the same -- in the same terns as we
have approved | ast nmeeting in Beijing
about .africa.”
Do you see that?
A Sure, yes.
ARBI TRATOR BONNER:  What page, Counsel ?
MR. THORNE: Page 13 of the Durban transcript.
BY MR, THORNE

Q So, M. Atallah, the Brazilian representative of
the GAC, spoke at the Durban neeting, did exactly what
M. Everton recommended: follow the road map of .africa
GAC gi ves consensus advi ce.

That's -- that's the way to deal with your
concern, correct?

A Yeah. | nean, this is not a secret. Actually, a
| ot of our participants at | CANN, they knock on every
door to get what they want. So it's not unusual for a
participant to go through nmultiple channels to try to
get an outcone that they want.

Q Is it not unusual for an | CANN staff nenber with
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approval of the number one and the nunmber two officer of
| CANN to give coaching to countries on how to achi eve
bl ockage of an application?

A  Well, I"msorry, but he didn't get approval, at
| east from ne, because | wasn't responsible for his --
for that departnent.

But for sure, even Amazon conmes to us and asks us
what is the best way forward to actually deal with this
issue. And we worked with themand we tried to explain
to themthe avenues that they can go through to actually
get their case presented and get the gTLD.

So we are not actually in a position to say this
TLD should go -- you know, this applicant should get
this TLD, this applicant shouldn't get this TLD. W
actually inplenment the policies as the Madam Chair
brings the policies up. And then ICANN is not a usual
organi zati on because it's a bottom upward organi zation.

And a | ot of people need gui dance, especially
newconers to the processes of I CANN, |ike Amazon, who
came to us nultiple times. And we sat with them and
explained to themthe different avenues to actually --
including this I RP when we explained to themthat they
can file an IRP if our decision had not -- if a decision
is not to their favor and they seek renmedy that's a

remedy for them
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So we explain the processes to everybody and what
avenues that they can go through.

And that's not unusual for us to be very open,
very clear, and very transparent, even when people
question the decisions that | CANN nake.

Q As soon as M. Lucero's work was done, he went
ri ght back to work for the governnent of Brazil, didn't
he?

A "' mnot aware of that, but | couldn't be --
don't know.

Q The Durban neeting occurred when? You got that
in front of you.

A  On July 16th.

Q On July 18, I CANN issued a press rel ease
entitled -- this is the next docunment in your stack
t here.

(As read):

"New position for Everton Lucero.

During today's GAC session in Durban

be announced that Everton Lucero has

accepted an offer to work for the

Brazilian government and his |long-tinme

col | eague and former boss, mnister of

External Relations, Antonio Patroita."

As soon as he was done with the Durban neeting he
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went back to Brazil.
That's correct, isn't it?
A Yeah.

ARBI TRATOR MATZ: M. Thorne, excuse me. Would
you like to have C 101 identified and narked as Atall ah
Exhi bit 67

THE WTNESS: This is marked as Exhibit --

MR. THORNE: Thank you, Judge Matz. Let me -- so
we have clarity of this, C 83 is Atallah Exhibit 5.

ARBI TRATOR MATZ: Right. | got that.

MR. THORNE: The partial list of the Twitter
feeds that M. Atallah --

ARBI TRATOR MATZ: Oh, those are separate nunbers?

MR. THORNE: That's 6.

(Atall ah Exhibit 6 marked for

I dentification.)

MR. THORNE: Everton Lucero's Linkedln page is
Exhi bit 7.

(Atall ah Exhibit 7 marked for

I dentification.)

MR. THORNE: Fadi Chehadé's background is
Exhi bit 8.

(Atall ah Exhibit 8 nmarked for

I dentification.)

MR. THORNE: And C 101, the I CANN press rel ease,
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is Exhibit 9.

(Atall ah Exhibit 9 marked for

I dentification.)

ARBI TRATOR MATZ: All right.

MR. THORNE: We're batching these. | should have
asked --

MR. LeVEE: If you can just hold on one m nute.
| am m ssing three of those.

ARBI TRATOR BONNER: Let's take a short recess,
about a five-m nute recess, conveni ence recess.

(Recess.)

ARBI TRATOR BONNER: We'lIl go back on the record.

| hope we've got the exhibit nunbers straightened
out .

MR. THORNE: We do. We have another batch of
exhibits to give the wtness.

ARBI TRATOR MATZ: \While we are waiting for that,
may | ask a question of the w tness?

MR, THORNE: Yes.

ARBI TRATOR MATZ: | think you used the term
"bottons-up organi zation" to describe I CANN? |Is that
the termyou used?

THE W TNESS:  Yes.

ARBI TRATOR MATZ: Coul d you expl ain what you mean

when you use that term
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THE WTNESS: So there is the | CANN organi zati on,
which is the enpl oyees and | CANN. This is a
traditional organization. The volunteers that
participate in actually setting the policies and all of
that, they participate in a bottom up process.

So the -- for exanple, if you take any of the
supporting organi zation or advisory commttees, they are
not managed top down. They are -- actually, everything
happens bottom up, which neans a supporting organization
vol unteers woul d neet together in a working group. They
conme up with a policy, and that policy goes up and gets
ratified by the council and then goes up to the board.
So it's called bottomup process of devel opi ng policies.

ARBI TRATOR MATZ: And in your answer, sir, did
you just use the word "vol unteers"?

THE W TNESS:  Yes.

ARBI TRATOR MATZ: And by volunteers, to whom were
you referring?

THE WTNESS: So -- just take Amazon, for
example. If they wanted to participate in policy
devel opnent, they would send people to the policy
wor ki ng groups, and they would work as vol unteers,
hel pi ng devel op policies bottomup. And these -- the
policies are all devel oped by such volunteers, not by

the I CANN staff, if you will.
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ARBI TRATOR MATZ: Okay. Thank you.

MR. THORNE: These are document nunbers --

MS. BEYNON: Exhi bit 10.

Do you want nme to read these into the record?

MR. THORNE: Tell ne the nunbers. 10 through --
10 t hrough 14.

BY MR. THORNE

Redacted - Information Designated  Confidential In This IRP

ARBI TRATOR BONNER: Counsel, | think we are just
getting one nore set of Exhibits 10 through 14.

MS. BEYNON: Just so we're all on the sane page
here, Exhibit No. 10 is | CANN Amazon 10743 to 10751.

(Atall ah Exhibit 10 marked for

i dentification.)

MS. BEYNON: Exhibit No. 11 is marked C 81.

(Atall ah Exhibit 11 marked for

I dentification.)

MS. BEYNON: Exhibit No. 12 is marked | CANN
Amazon 21372 to 21379.

(Atallah Exhibit 12 marked for
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I dentification.)

MS. BEYNON: Exhibit No. 13 is marked C 76.

(Atall ah Exhibit 13 marked for

i dentification.)

MS. BEYNON: Exhibit No. 14 is marked C 86.

(Atall ah Exhibit 14 marked for

I dentification.)

MS. BEYNON: And | apologize. | think you may be
m ssing --

MR. LeVEE: |'mm ssing 76.

ARBI TRATOR MATZ: You want another No. 14, 86?7 |
have two. |Is that what you are m ssing?

MR. LeVEE: No. |'m m ssing 76.

ARBI TRATOR MATZ: Here's an extra --

MS. BEYNON: Hol d on.

(Wher eupon, a discussion was held off

the record.)

MR. THORNE: Does everyone have a copy of 10743?

ARBI TRATOR BONNER:  Yes.

MR. THORNE: |'mgoing to get to the rest of the
docunments relatively quickly.

BY MR. THORNE
Redacted - Information Designated  Confidential In This IRP
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Redacted - Information Designated  Confidential In This IRP

Q Redacted - Information Designated  Confidential In This IRP Tar ek Karm| | S a
seni or advisor to the president and senior vice
president in charge of the | GO engagenent; is that
correct?

A Yes.

Q He's a senior advisor to Fadi Chehadé at this
time?

A Yes. He was a previous mnister of
communi cati on.

Q Rodrigo de la Parra is the vice president of
| CANN?

A Yes.

Q Mandy Carver is the vice president for government
engagemnent ?

A | think so now, yes.
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Q Nigel
A Yes.
Redacted -

Hi ckson is the vice president for

Information

Designated  Confidential

Eur ope?

In This IRP
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Redacted - Information Designated  Confidential In This IRP

Q The countries of Latin Anerica were an inportant
constituency to ICANN to maintain its i ndependence from
the United Nations; is that correct?

A Not really. They haven't played a good role with
us. So far we are doing fine. | nmean, the governnments
that actually were nore in line with the I CANN are
basically nostly western countries and the
United States.

Q There was a proposal at the sanme tinme as the
Amazon applications to take sone of I CANN s functions
and nove themto the International Tel econmunications
Uni on, which is an organi zation of the United Nations.

That's correct, isn't it?

A That's a proposal that's been there for many

years.
Q I'msorry?
A It's been a proposal for nmany years.

Q At the tinme of the Amazon applications, it was an
i nportant concern that | CANN m ght lose its functions to
the I'T group, maybe not inmmedi ately but over tine?

A It's a concern. | mean this concern has been
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there for a long time. There are a |ot of countries
that prefer to have the United Nations of countries

di ct ate what happens on the Internet and -- but that's
been mtigated over many years in different ways, |ike
the Internet Governance Forum was created to actually

di ffuse that tension, and there were other negotiations
all the tinme happening in countries so that this doesn't
happen.

Q There's a treaty being debated called the ITR
that woul d potentially have noved some of | CANN s
functions to the United Nations, correct?

A Potentially, yes, but a lot of these treaties are
voted al so by consensus, which neans you need no
opposition. And so it's not as easy as people m ght

t hink that, you know, they can take over.
Redacted - Information Designated  Confidential In This IRP
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Redacted - Information Designated  Confidential In This IRP

A let me explain this in a different way.
The Internet is a voluntary system which neans that
today | could take my Web site and say, | don't want it
to be -- participate on the Internet. |'mgoing to take
it off and go sonmewhere el se.

So the governnments cannot cone in together and
say, oh, we're going to take over the Internet, because
if half the governnents decide we're not participating,
then you don't have an Internet anynore. You have two
| nternets.

So you need consensus to nove these kind of
things forward. So yes, we want everybody to accept
| CANN, not just five countries or ten countries --
everybody. We want everybody to feel like they are
wel come at | CANN, that our systens are transparent.

Q Every country counts.

A Everybody should feel |like their issues are being
heard at | CANN, whether it's country, whether it's
conpani es, whether it is civil society, whether it's
academ a, technical folks. Everybody is welcone at

| CANN, and that's the bottom up process.

Page 165

Veritext Lega Solutions
877-955-3855




a A W DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Q And the United States supported that?

A  Absolutely.

Q And the United States was trying to convince
i ndi vidual countries to stay on board with the consensus
mul ti st akehol der approach?

A Yes.

Q And the United States governnent talked to many
of these Latin America countries because the
United States governnment considered them inportant
constituents; they wanted themto stay on board
supporting | CANN?

A ' massum ng yes. |I'mnot in the governnent, but
yes.

Q That was your understandi ng?

A Yes. So the GAC was 130 countries. Nowit's 200
countries. We didn't have many of the big Fortune 500
conpanies in I CANN. Now we have a | ot of them
participating in ICANN. So yes, we want to be nore
i nclusive and we want everybody to partici pate because

that gives us legitinmacy.

Redacted - Information Designated  Confidential In This IRP
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Redacted - Information Designated  Confidential In This IRP

MR. LeVEE: Menbers of the panel, | knowthis is
informal, we're not in court, but M. Atallah is not
referenced on this docunent. So to ask himif he can
specul ate as to who m ght have been speaking --

ARBI TRATOR BONNER: | think that's in the form of
an objection, but let's see if he can't specul ate
anyway.

MR. LeVEE: Thank you, Your Honor.

ARBI TRATOR BONNER: | guess that was a --
Redacted - Information Designated  Confidential In This IRP
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Redacted

Information Designated  Confidential

BY MR, THORNE:

Q M. Atall ah,

abstenti on

A Yes.

Q And if we checked, you could confirmfor

July 3 was

fromthe GAC vote in Durban?

In This IRP

you're aware of the United States

me t hat

the date the United States issued its notice

it was going to abstain?
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A "' m sure we can check that.

Q And the Durban neeting we tal ked about was on
July 13th?

A Yes.

ARBI TRATOR MATZ: July what?

MR. THORNE: July 13, 1-3.

BY MR. THORNE:
Redacted - Information Designated  Confidential In This IRP
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BY MR. THORNE

Redacted - Information Designated  Confidential in This IRP
A Redacted - Information Designated  Confidential in This IRP
-- so during that tinme, | think a | ot of people were

linking 1CANN to the Snowden issue. And a |lot of people
were interpreting that | CANN has the key to the
Internet; therefore, they have, like -- that we have the
ability to be listening to people's conversations and
| ooking at their e-mails and things |ike that.
And we've taken a very conscious effort to

educate as nuch as possible that we don't do any of
this. W don't even have the ability to do anything
i ke that.

Q | CANN does not spy on people?

A Well, we don't have that ability. W --
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Q It doesn't spy on people?

A  Yeah, and we don't have the ability to allow
ot her people to spy on people, and we don't have the
ability to control these kind of things. So although,
you know, everything that Anmerica was being painted with
one brush, we were trying to differentiate ourselves and
say, you know, I CANN is not one of -- you know, a
governnent agency or sonething like that. And we don't
have these avail abl e.

Q If there was a m sunderstandi ng anong the world's
governments leading up to the neeting in Durban, a
m sunder st andi ng that sonmehow | CANN, controlled by the
United States governnment, is going to be able to
eavesdrop, if that affected the GAC decision in .amazon,
if that did, that wouldn't have mattered to the NGPC
because they reached consensus?

A It's alittle bit different. So when the people
in the GAC -- they understand what | CANN does and what
| CANN doesn't do. It's really about the rest of the
world -- governnments of the world, you know,
under st andi ng what we do and our role.

So it's totally -- it's totally different between

t he peopl e who understand | CANN and work with it versus
the outside. And that's why we have these engagenent

fol ks that engage and educate and expl ain what | CANN
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does and invite people to participate in the | CANN

process.

Redacted - Information Designated  Confidential In This IRP
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Redacted - Information Designated  Confidential In This IRP

So having attended all seven NGPC neetings, did

t he NGPC do anything to investigate whether a concern
about the Edward Snowden scandal had caused the GAC to
i ssue consensus advi ce based on fal se prem ses?

A  No, | don't think that -- | nmean, | don't think
that the issue here is about whether the Brazilians
| obbied to GAC or not. | think the issue here is did
the GAC agree that this application for .amazon shoul d
not proceed based on objections fromthe Brazilian and

regi onal countries that have the public interest of

their compilation in mnd. | think that was the gist of
it.
So | still don't think that the NGPC had the
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obligation to investigate the processes of the GAC. The
NGPC | ooked at every evidence that the Amazon
Cooperation presented to them They | ooked at all the
informati on that they had.

When the -- when the GAC advice cane about, the
board provided notice to Amazon to actually provide it
with information, present their view, their side of the
topic, and they presented a | arge docunent to the NGPC,
whi ch they reviewed and did their due diligence.

Q So the answer to nmy question, did the NGPC t ake
any steps? your answer is no?

A No, not to investigate Brazil and other
countries. It's not the role of the NGPC to investigate

t hese countries and their processes.

Redacted - Information Designated  Confidential In This IRP

A |''m not aware of what M. Chehadé deci ded to do.

But the information that the NGPC went through
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was conprehensive. They | ooked at every opinion that
the counterparties have and everything that was
avail able to them and they nmade their decision based on
the process and as well as the issues at hand.

So, you know, | think that the NGPC did its role
i npeccably and actually reviewed so nuch information, so
much data, that the thing took ten nonth to actually
del i berate instead of getting to nove quicker based on
t he GAC advi sory.

Q Let's nmove on to the next docunent, which is C

76. And that's Exhibit No. --

MR. LeVEE: Menbers of the panel, could we take a
five-m nute conveni ence break?

ARBI TRATOR BONNER: That notion will be granted.

Take five mnutes? W'I|l take a ten-m nute break.
We'll resunme at about 3:25.
(Recess.)

ARBI TRATOR BONNER: We're back on the record with
M. Atall ah.
M . Thorne, you want to proceed?
BY MR, THORNE
Q M. Atallah, Judge Bonner asked a question this
norni ng. You were here for it. He asked if there would
have been consensus of the GAC on its rationale.

Did you answer that question? |In the .anazon
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case, would the GAC have agreed on a rationale for its

advi ce?
ARBI TRATOR MATZ: |'msorry, M. Thorne, could
you repeat your question? | just couldn't hear you.
MR. THORNE: Sure. |I'msorry. Thanks, Judge
Vat z.

Thi s norni ng Judge Bonner asked if there would
have been consensus on the rationale of the GAC
regardi ng Amazon. |'masking M. Atallah if he knows
woul d there have been consensus?

THE WTNESS: [|'msorry, but |I'm not aware that
there was a rationale to be -- to have consensus.

BY MR, THORNE

Q On a rationale.

So if the GAC had been asked, do you have
agreenment on why these applications should not go
forward? woul d the GAC have produced a consensus answer
on why?

A | presune the consensus would be on the fact that
every country is responsible for its own people.
Therefore, the public interest of each country is in the
hands of the governnment, and therefore, no other
governnent can object to that governnment's view on the
internal affairs. And that would be the consensus,

because that's the process. So the process would be the
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consensus.

But | believe their rationale would be about the
process itself and not really subject matter because
that's a subject to each country.

Q You understand, don't you, that there would not
have been agreenent on the subject matter of opposing
the application because there wasn't agreenent.

Different countries did not agree on a rationale --
coul dn't have agreed. You understand that?

A Again, | think that they, the common rationale is
that every country has their own remt, and the remt of
the countries of the Amazon region, it is their
responsibility to actually act in the public interest of
t hat population. And | don't think any other country
woul d actually object to that. And therefore, they

woul d have a rational e based on that.
Redacted - Information Designated  Confidential In This IRP
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Redacted - Information Designated  Confidential In This IRP

A | mean, it's |like conparing apples and oranges.

" msorry, but based on their application, the
Amazon application, of course, | think that they shoul d
proceed and the application had nerit and all of that.
Nobody is questioning that. But there is the public
interest issue here, and we're not here to judge whet her
the Brazilian governnent's public interest is actually
ri ght or wrong.

And if the other governnments were asked to agree
on that, they would have agreed that basically the

public interest remt is in the Brazilian governnent's
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hand, and therefore, they would not want to object.
Redacted - Information Designated  Confidential In This IRP

So the United States, if its views had counted on
the rationale -- not on the vote, but on the rationale,
they' d di sagree on every point with Brazil, didn't it?

You knew t hat ?

A There was no rationale for ne to agree or
di sagree with. But | still think that they are actually
two different issues. And | still think that the
Brazilian government's objection to the benefit of
public interest of its own people is their right to do.
So, you know, | don't know what el se that --

Q ©Didthe United States abstain out of sheer
political expediency because the Latin Anmerican block is
key in the Internet Governance debates? That's correct?

A That's up to the U. S. governnent. They didn't

share that with ne.
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And | ast question, sir, is can you just very
qui ckly tell the panel what was the Internet Governance
debat e.

THE WTNESS: So the Internet Governance debate
i's, anong other things -- the key one is about whether
the Internet should be governed by a U S.-controlled or
U.S. Cooperation that has a contract with the U. S
governnment or by another venue that's nore
international. So the ITU or a simlar organization to
| CANN that is present in international foreign
I ndependent organi zati on.

That's why we actually went through the process
of the last two years of breaking out a contract with
U.S. governnent and make | CANN nore of a gl obal
organi zation that is accountable to its stakehol ders.

ARBI TRATOR MATZ: Ckay.
Redacted - Information Designated  Confidential In This IRP
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Redacted - Information Designated  Confidential In This IRP

ARBI TRATOR MATZ: No further questions.

Thank you, M. Thorne.

MR. THORNE: Two nore docunents. And while
Ms. Beynon is handi ng out those, I"mgoing to foll ow up
on Judge Matz's question. | want to follow up on Judge
Mat z' s question on the Internet Governance debate. This
doesn't depend on the docunent.

BY MR. THORNE

Q M. Chehadé, if I CANN had been -- I'msorry --
A ['"'m M. Atall ah.
Q I f I CANN had been unsuccessful in the |Internet

Gover nance debate, sone or all of its functions would
have been transferred to the ITU; is that correct?

A As | explained earlier, it's not a -- it's not a
one -- it's not a switch. So you could have had,
actually, a fragnentation of the Internet where you' d
have two Internets.

Q So if there were two Internets, there would be
| ess Internets for I CANN to superintend?

A W actually -- there are many different top-Ievel
domains and they're all in the root.

So if you had a fracture, you have two roots.
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Therefore, basically you'd have two separate systens to
talk to each other. And the Internet basically -- that
branch of the Internet being one that everybody can talk
to everybody el se.

So if you fragnented it, then you woul d have a
hard time finding other people in the other Internet, or
you woul d have to switch between two systens every tinme
you'd talk to the other sides.

Q If ITU had taken over I CANN s functions, there
woul d be nothing for ICANN to do?

A  This is why I think it's not black and white |ike
this.

It's not in anybody's interest to actually
fragnment the Internet. So it will be a fight where
everybody has to agree one way or the other.

So let's say it's not as sinple as, you know,

50 percent voting one way and, therefore, it's going to
happen. Because all of the UN systemis actually
voluntary system which nmeans that the majority could
vote, but that countries could decide not to conply and,
therefore, it will fall on the ground, the notion wll
fall on the ground.

So it's not -- it's not a -- everybody's forced

to foll ow everybody el se.
Redacted - Information Designated  Confidential In This IRP
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Redacted - Information

MR. LeVEE:
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as we're getting into the questions, that Atallah

Exhi bit 15 and 16 are highly confidential,

shoul d be so designated in the transcript.

so they

No one el se

shoul d be | ooking at them but we're not objecting to

Amazon being present during the dial ogue.
ARBI TRATOR BONNER:  Got it. OCkay.

MR. LeVEE: Sorry to intrude.

So thank you.

ARBI TRATOR BONNER: No, that's all right.

Go ahead, M. Thorne.

BY MR. THORNE

Redacted - Information Designated  Confidential

In This IRP
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Redacted - Information Designated  Confidential In This IRP

Because nore participation is good for | CANN?
Yes. It's nore legitimte.

It's good for | CANN enpl oyees?

> O » O

It's good for one Internet.
ARBI TRATOR BONNER: Good for what? Excuse ne.
THE WTNESS: One Internet.
ARBI TRATOR BONNER: One Internet.
BY MR, THORNE
Q It's good for the enployees too. [It's good for
t he enpl oyees of I CANN who |ike -- you wake up every
norning. You like your job. You like working at | CANN.

You have a good job.

A Are you really asking me this?

Q | really am asking you this.

A You sit here, and you tell me how nuch I |ike ny
j ob.

Q G ven the choices, if countries signing the |ITRs
and di m nishing | CANN' s power neans there's | ess work
for TCANN to do, you would take sone effort as has been
shown in the prior e-mails, and sone effort to resist

countries leaving the federation, the nultistakehol der
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model ?

A Again, | think that the m ssion of ICANNis to

keep the Internet one Internet. And | think that if the

Internet is fragnented, it's actually not a benefit to

anybody on the gl obe. And the cause of ICANN is

actually very dear to a | ot of enployees, and they want

to make sure that the Internet and what it brings to the

world and nostly devel oping world continues. So --

Q | can see you take it personal. That's
comrendabl e.
Redacted - Information Designated  Confidential In This IRP
BY MR, THORNE:

Q R - meman owgues Comnma w e % | of e ask you a

question first.

The concern that

.amazon i s the sanme concern whet her

dot or ends with a com

Wth or w thout

A " mnot so sure.

Redacted - Information

sone of the parties had with
Amazon starts with a

It's the same concern.

the com it's the same concern?
Designated  Confidential In This IRP
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Redacted - Information Designated  Confidential In This IRP

A Redacted - Information Designated  Confidential In This IRP

my understanding is that Amazon does
have amazon. co. br, for exanple, which nmeans they do have
Amazon at the commercial, at the third |level sanme .br,
but they don't -- that the fight is at the top |evel.
That's ny under standi ng.
THE REPORTER: |I'msorry. Can you repeat that.
THE WTNESS: So the .br, which is the Brazilian

regi onal top-level domain, .br, they break the Internet
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into co,

ot her areas,

have t hat
Redacted

which is comercial, | think governnent, and

and Amazon does have ammzon. co. br,

right in that

Information

TLD.
Designated
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Redacted - Information Designated  Confidential In This IRP

THE REPORTER: | can't hear you.

THE WTNESS: | have the Echo at home and it's a
great product.

MR. THORNE: On that note, |'m done asking
guesti ons.

ARBI TRATOR BONNER:  All right.

M. LeVee, any questions?

MR. LeVEE: | do.

Does the panel wish to ask any questions before I
do?

ARBI TRATOR BONNER: We' ve been aski ng questions
as |'ve gone along here, so | would think it would be
okay just for you to go ahead and junp in.

MR. LeVEE: Then | will.

REDI RECT EXAM NATI ON
BY MR LeVEE:
Q Good afternoon, M. Atallah.
We have just |ooked at ten-ish docunents, nore
t han half of which you were on not on, so you didn't
receive. So let nme ask you just to summari ze.
You attended all seven neetings of the NGPC at

whi ch the Amazon application was concerned, yes?
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A Yes.

Q And at any of those neetings, did the topic of
possi bl e repercussions fromeither Brazil or Peru cone
up in the event that the NGPC rejected the GAC advi ce?

A No. This issue never canme up. And, | nean,
there are -- this is not unique. | just want to explain
this to everybody. This is not unique. There are a | ot
of countries who are upset with ICANN. There are a |ot
of applicants that are upset with I CANN. And | CANN has
no winin this -- in these issues.

VWhat we try to do is we try to take applicants
that apply for certain things, listen to the objections
t hat everybody objects to, and find the solution that
wor ks for everybody as much as possible.

Most of the tinme, there are unhappy parties. O
sonetines they are all unhappy or equally unhappy. So
it's the nature of the business that you are trying to
get everybody what they want, but it's not feasible.

Q Inthis tine frame, 2013, were there countries
ot her than Brazil and Peru that were naking noi ses that
t hey had concerns about | CANN and m ght want to support
an I TU sol ution?

A Yes. There were -- one particular was France.
They had an issue with .wine and .vin. And | ama

French speaker, and |I'd never heard words |ike the
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French m nister said to us at that tine.

So I"mnot going to repeat them here, but -- so
there are a |l ot of issues with applications where
governnents were not happy or wanted to stop the
applications from proceedi ng.

Q And at these NGPC neetings at which the Amazon
applications were considered, did any board nmenber say,
even one tine to your nmenory, that we need to be careful
or concerned if we don't accept the GAC advice, because
Brazil, Peru, or some other country could work agai nst
us in any way?

A No. Never.

Q VWhat | want to do is take you back to just a
handful of the exhibits that you were shown this norning
and ask you sone specific questions.

Hopefully, all of the exhibits are in front of
you; but if not, we will get copies.

The first one | want to ask you to look at is
Exhibit C 54, which is also Atallah Exhibit 3. It was
from before | unch.

A  Ckay.

Q Now, you indicated that this is the approved
resolution of the NGPC neeting of May 14, 20147

A Yes.

Q And that's the day after six previous neetings
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that the NGPC voted to adopt the consensus advice
vis-a-vis the Amazon applications?

A Yes.

Q Now, there was discussion before when you were
asked questions as to whether | CANN considered interests
of Amazon and its custoners.

Let nme focus on Amazon. |'mnot sure how we can
categorize its custoners. A |ot of people are
cust oners.

Did the NGPC have before it information that
Amazon had submitted to support its application?

A Yes. So as | nentioned earlier, the NGPC, per
t he Gui debook, once there was a GAC advice, the
applicant had 21 days to reply to the GAC advice. And
Amazon sent us a brief with the attachnment, and that was
all present for the NGPC and the NGPC read that and, you
know, considered that before their decision.

Q Let nme ask you to turn to page 11 of 15. You'l
see the page nunbers on the top right of the docunent.

Yes.
So turn to page 11.
At the very bottom do see where it says (as
read):
"As part of its deliberations, the

NGPC wi Il review significant materials
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Q

i ncluded, but is not limted to the
foll ow ng."

Do you see that?

Yes.

And then turn the page.

Yes.

And right after the Gui debook Modul e 3 you see

"applicant responses to GAC advice"?

A
Q

advi ce,

A
Q

Yes.

So that was the Amazon response to the GAC
right?

Yes.

And then the very next entry is a letter dated

March 3, 2013, from Stacey King, the senior corporate

counsel

A
Q

at Amazon, so the board had that, right?
Yes.
And then the very next itemis another letter

dated July 4, 2013, from Stacey King, also from Amazon,

ri ght?
A
Q

Yes.
So the NGPC had that.

And then if you skip a letter fromBrazil, then

the next one is a letter dated Decenber 3, 2013, from

St acey
A

King at Amazon, right?

Yes.
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Q And then skip a letter from Peru, and then the
last is a letter dated January 10, 2014, from Stacey
King from Amazon, right?

A Yes.

Q So -- and then if you turn the page, the |ast of
these letters is a letter dated April 14, 2014, from
M. Scott Hayden, also of Amazon, right?

A Yes.

Q So Amazon had submtted all of this
correspondence.

And is accurate to say that the NGPC consi dered
all of that correspondence?

A Yes.

Q And so to the extent Amazon expressed its views
about its position and whatever injury mght occur to it
and its custoners, that would have been taken into
account by the NGPC?

A Yes, absolutely.

Q Ckay.

Let nme then ask you to turn to Exhibit C 40. |
apol ogi ze that | never wote down what exhibit nunber it
is.

ARBI TRATOR BONNER: 4.

MR. LeVEE: Exhibit 4. Thank you.

BY MR. LeVEE:
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Q So this is a copy of the transcript fromthe GAC,
correct?

A Yes.

Q And you were taken through one particul ar issue
with Peru. | want to nmake sure we turn to the right
page.

It mght be easier to do it this way. Wy don't
you turn to page 11. That's where the discussion of the
GAC advice begins. So it's 11 of 30.

Do you see that?

A Yes.

Q Okay. And I'mnot going to have you read this
because the nmenbers of panel can do so on its own. But
in the first two pages, this is Brazil explaining its
positions to why GAC advice should be issued to the
Amazon applications, correct?

A Yes.

Q And then if you would turn to page 14. Peru --
you were highlighted one portion of this, but I want to
take a little bit at a tine.

Peru says (as read):

"Wth your indul gence, just to
hi ghli ght three or four points."

Do you see that?

A Yes.
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Q And the first one is (as read):

"We believe there is enough | egal

grounds and | CANN byl aws, prior GAC

advice, and also the applicant's

gui de, so our plea is very wel

grounded in the | egal framework of

| CANN. "

Do you see that?

A Yes.

Q And then the second remark is that Peru does
think that this is a geographic nanme, right? It doesn't
say it's on a list. It just says it's a geographic
name.

And then two paragraphs down, Peru does say it's
been allotted a three-digit code nunber, right? That's
what M. Thorne referred you to in particular, that it's
on the 3166-2 list, right?

A Yes.

Q And you've already agreed with M. Thorne that
Peru was inaccurate in that portion of its signature,
ri ght?

A That's correct.

Q And then Peru continues, and it says (as read):

"And the third remark is indeed,

this is a public interest issue and
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that is why we are discussing this in
the GAC. There are several
popul ati ons that have been involved in
this, and I want to stress the fact
t hat unani nously, all Amazon countries
and all Amazon provinces, departnents
and | ocal governnents had expressed in
witing their rejection to .amazon."
Correct?
Correct.
So Peru actually had nultiple reasons,
the list?
A Yes.
Q Now, if .amazon had been on the |ist,
GAC have even been considering this issue?
A No. Actwually, it -- probably it would

been applied to --

Q Right.

A -- inthe first place, or it would hav
applied to and rejected -- and the panel that
t he geographical |ist would have actually rej

application.
Q OCkay. So if the nanme is on the Ilist,
knows, if I'mnot a country, | can't get the

right? So you were making the point before t

not sinmply

woul d t he

have not

e been
| ooked at

ected the

ever ybody
nanme,

hat people
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woul d have understood --

A Can | correct that?

Q Pl ease.

A There are two lists. One of the lists is you
won't apply for it or you won't get it. The other |ist
is you woul d need consent fromthe governnent, |ocal
governnent, if you want to get the application.

Q Ckay.

And you were explaining before during -- when
M. Thorne was asking you questions that people would
have understood that Peru was w ong.

Explain to the panel why people would have
under stood that Peru was wong as to whether .amazon was
on the list?

A Like we said earlier, if the -- Amazon was on the
list, then the panel would have found it a geographi cal
name, and therefore, it would be already not acceptable
as an application. So the only reason it's accepted as
an application is because it was not on the list and
everybody knew that. O herwise, it wouldn't be an issue
that required GAC advice in the first place.

Q And the NGPC knew it was not on the list, right?

A Yes.

Q So nowlet's continue. And | just want to point

out sone of the other countries that were supporting the

Page 209

Veritext Lega Solutions
877-955-3855




a A W DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

GAC advi ce.
If you turn to page 16, do you see that South

Africa states that they support the advice?

A Yes.

Q And at the bottom of that page, you see that the
country of Gabon supports the advice?
Yes.
And then the next page, Sri Lanka?
Yes.
And Trinidad and Tobago?

Yes.

o » O >» O

And then on page 18, Russia and Uruguay support
t he advi ce?

A Yes.

Q And then | want to ask you to turn to page 19
with respect to Australi a.

Now, Australia was not supporting the advice, but

what they say on page 20, "The situation” -- |'m
reading, I'msorry, fromthe paragraph that begins on
that page. |It's just two sentences on page 20.

(As read):

"The situation that we face today
is that sonme governments consider
geographi c nanmes that are not on

| CANN's |ists or picked up under
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| CANN's framework in the applicant

Gui debook. "

| think that is why we are here today di scussing
this, because there is apparent gap in | CANN s processes
and policy framework. |Is what Australia is saying is
it's not on the list, and we need to figure out what to
do about it?

A Yes.

Q And then if you skip to page 27, do you see that
China states that they also support the statenent of
Brazil and Peru and Argentina? Toward the bottom of the
page.

A Yes.

Q Sol didn't add it up, but in ny slides this
norning, | said it was roughly 20.

Is that consistent with your understandi ng now
that you have read the transcript?

A Yes.

Q There was sone di scussion before lunch as to
whet her the GAC had obligations, which was a term you
used in your witten subm ssion.

Was the GAC obligated to object?
A No.
Q If the GAC wanted to express its opinion under

t he Gui debook, how was it supposed to do that?
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A It was to provide advice to the board.

Q Now, in sonme situations, that has been consensus,
of course, right?

A Yes.

Q And in other situations, the GAC has not been
able to reach consensus and forwarded to the board
indication that it could not reach consensus, correct?

A That is correct.

Q In particular, the Persian Gulf string gTLD
application that was the subject of another IRP, in that
situation, the GAC could not reach consensus, correct?

A That's correct.

Q So the GAC -- do you know how many applications
t he GAC actually gave any formof advice to? | know
that's a hard questi on.

A | cannot even guess.

Q Ckay.

There were 1930 applications all together, right?

MR. THORNE: |1'mgoing to object; leading. |
understand sonme | eading is appropriate here, but to nove
things along, I"mgoing to object to this --

MR. LeVEE: That's an easy one to fix.

ARBI TRATOR BONNER: Why don't you just rephrase

111
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BY MR, LeVEE:

Q How many applications did | CANN receive?

A 1,930 applications.

Q And do you know whether there were even 50 GAC
obj ections of one form or another?

A To specific countries?

Q Yes -- to specific strings.
A To specific strings, it was |ess than that.
Q Ckay.
A It was nmuch | ess.
ARBI TRATOR BONNER: Less than 507?
THE W TNESS: Yeah, nuch | ess than that.
BY MR LeVEE:
Q Less than 207?
A Probably around there.
Q So wuld it be fair to say that the GAC did not

have an obligation to object, but if it wanted to, it
knew how to do so0?
A Yes.
Q Ckay.
ARBI TRATOR BONNER: The 20 or so, was that all
consensus advice or both consensus advice and --
THE W TNESS: No.
Actual ly, there were very few consensus advi ce.

| would say one in five was not consensus advi ce.
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Persian Gulf was not consensus advice. |[|slamc halal
was not consensus advice for religious sensitivity.

So there were a few --

ARBI TRATOR BONNER: What is your best estimate as
to the nunber of consensus advices from GAC with respect
to the 1,930 top-Ilevel donmain name applications?

THE W TNESS: The reason | don't want to guess on
consensus advi ce because there was categories where they
actually had consensus. So they had consensus on the --
what they called the strings that applied -- that had
sonme sensitivities on the professional ones, |ike they
want ed doctor to represent only nedical doctors. They
want ed the accountant to represent only professional
accountants, so things |like that. They had consensus on
that, and they were probably |ike 20 or 30 strings that
woul d fit under that unbrella.

But they didn't have specific advice except on
less than -- | would say |less than 20 specific strings
that they said these are advice on these specific
strings. And maybe -- definitely less than ten had
consensus advi ce.

But we can provide you these nunbers if you --

ARBI TRATOR BONNER: No. | just wanted your best
estimate. Thank you.

BY MR. LeVEE:
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Q M. Thorne asked you sonme questions this norning
based on a hypothetical event. Wat if consensus advice
was based upon a conplete m sreading of the Gui debook?

So suppose that the GAC advice in this situation
was, in fact, based upon a conplete m sreading of the
Gui debook. The GAC said -- we, the GAC, are entitled to
do this, and they were just wong in the NGPC s view.

Once the GAC issued that advice, would Amazon
have had the opportunity to comment on the advice?

A  Yes, absolutely.

Q And would -- in that instance, would you think
that the NGPC would then go to the GAC and say, hey, we
t hi nk you m ght have gotten this wong. W need to
discuss it with you?

A So that's the process that is agreed upon on GAC
advice, is that if the board -- and I nentioned that
earlier. |If the board decides to not accept the GAC
advice, then they would have to go back to the GAC and
reject that advice with the rationale, and then they
woul d have to schedule a consultation with the GAC and
go over why their -- they didn't accept the GAC advice.

And | presune that if it was based on the wong
assunptions or the wong readi ng of the Gui debook, that
the GAC would correct their advice and bring new advice

to the board.
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Q And -- but that's not what happened here --

>

No.

Q - -
And Amazon did criticize the GAC s |ega

ri ght?
i nterpretation of what the -- what the |egal rights of
the countries were vis-a-vis the intellectua

did the NGPC do?

property
| ssue. And so what
A So the NGPC wanted to make sure that we are not

m ssing anything on international law. So we

conmm ssi oned a study by Pasaro (sic).

And he actual ly

came back with, as | nentioned,

t he governnents had the right to the nane,

the fact that neither

to block it,

or the applicant had the right to the string --

Q Ckay.
A -- in the DNS.
Redacted - Information Designated  Confidential In This IRP
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Redacted

Information

Designated  Confidential

In This IRP
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Redacted

Information

Designated  Confidential

In This IRP
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Redacted

Information

Designated  Confidential

In This IRP
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Redacted - Information Designated  Confidential In This IRP

Q Okay. Now, you said before -- and | want to give
you a chance to anplify -- that I CANN wanted all of its
constituents to understand how t he Gui debook works and
what all their options are.

So explain to the panel what you neant by that.
Was it unique that I CANN was telling Brazil what the

CGui debook provi des?
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A No. So this is basically standard. The reason
why we had the governnent engagenent teamis to actually
engage with government, explain to them how they can
participate in the GAC, how they can actually work
within the I CANN system and how they can be heard in
the | CANN system

And whenever an issue cones up, you know, they
woul d explain to themall of that, but that doesn't --
that's not only toward governnents. That's also toward
corporations, applicants. Anybody that has a question,
we spent all of our tinme at ICANN trying to be as
transparent as possi ble and nake our Web site as
accessi bl e as possible so that people can cone in there
and figure out how they can get their work done as
qui ckly as possi bl e.

Al t hough not everybody agrees that the Web site
is very accessible, but we try as nuch as we can, keep
updating the information. And al nost every docunent
that we see here, other than the e-mails, | think are
all accessible on the | CANN Web site, including all the
sessions, all the transcript. Everything is avail able
for everybody to see.

Q So these individuals who worked for | CANN but
were posted in various geographic countries, was it

their job to help communicate not only to the countries,
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but to others living in those countries how the
Gui debook wor ked?
A So nostly the parties that are affected, when
t hey have questions, that's what we do. W spend tinme
with them We explain to them And a |lot of the tines
t he governnment peopl e engagenent fol ks that we have
don't know the answers very well, so a lot of tinmes we
correct them
A lot of tinme they come and ask us and we reply
to themand we tell them especially on the new gTLD
program you know, how it works, what the -- and we
point themto the CGuidebook and we tell themto foll ow
the instructions on the Gui debook and that's what we are
doi ng.
So we do a |lot of engagenent and a | ot of help
W th systens.
Q The Gui debook is several inches thick, is it?
A Yes. It's actually broken into nmultiple nodul es.
| don't know if you're famliar with the -- how
many tinmes we net with Amazon to try to explain to them
their rights in the Gui debook and what -- the steps they
can follow and what are the different processes and al
of that.
So, you know, it's equal treatnment. We have no

preference on -- on winners and | osers. W -- we have
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only one preference, to follow the process as per the
Gui debook and get from beginning to end as quickly as

possi bl e.

MR. LeVEE: | have only one new exhibit |I'm going

to mark, and now |I'mforgetting where you ended.
MS. BEYNON: 16.
MR. LeVEE: 16.
So we're going to mark as Exhibit 17 a docunent
that's already in the record as R 31.
(Atall ah Exhibit 17 marked for
I dentification.)
BY MR LeVEE:
Q Do you recognize Exhibit R 317
A Yes.
Q Are these the neeting m nutes of the April 29,
2014 NGPC neeting?
A Yes.
Q Now, you nentioned that | CANN puts a | ot of
things up on the Wb site.
Are the NGPC m nutes typically put up on the Wb
site?
A Yes.
Q And were all the applications put on the Wb
site?

A Al the applications. There are parts of the
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application that are confidential, not on the Wb site,

but the rest of the application is all on the Wb site.

Q And if the GAC i ssues a communi que, is that put

on the Web site?

A It's on the Web site.

Q OCkay. So | want to just take you through a

bit -- now, you attended this -- did you attend this
neeti ng?
A Yes.

Q So if you look at the second page, you see where

it says "Main Agenda GAC Advice."

And then at the bottom it says (as read):

"Chris Disspain, outlined,
potential alternatives for the
comm ttee and discuss to address the
GAC advice and the next steps that
woul d be required depending on the
course of action taken.

"Committee explored potentia
consequences associated with taking
t he each action.”

Do you see that?
Yes.
Q Now, I"'mnot going to read the nunbers;

can read them the next couple of pages.

t he panel
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But woul d you say that the discussion at that
meeti ng was thorough?

A Yes. It always is.

Q And are the mnutes accurate, that there were a
| ot of options that were considered?

A Yes. | nean, typically, on the GAC advice, we
had a communi que. The comruni que had many pi eces of
advice, so we had to put it in a spreadsheet, deal wth
every piece of advice separately, and it took nultiple
neetings. And we still have sone advice that we are not
finished quite yet.

Q Oay. In the mddle of the page, it says (as

read):

"The comm ttee consi dered
correspondence and comrents submtted
by the inpacted parties throughout the
process. "

One of those parties was Amazon, right?
A Yes.

Q And did the commttee actually discuss the
informati on that Amazon was providing to the NGPC?

A Yes. So everybody got the letters and the
responses that everybody sends on every issue and that
all in packets and so available for them online.

So before the -- we prepare everything a week
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before the neeting so that they have the week to
actually read up on all the information. And then when
they cone to the neeting, they' re prepared to actually
have the discussion. And if they are all ready to vote,
then they can vote on the issue at hand.

But nost of the time there is sone discussion
t hat happens.

Q Ckay.
Now, at this particular neeting, there was no

vote, right?

A Yes.
Q And was that -- why was that?
A Because they were still debating the issue and

there were other things they were working on.
Q GCkay. |I'mstaying in that paragraph. It says --
this is the |last sentence, "Chris."
Who is Chris?
Chris Disspain.
Board nmenber ?
Board nmenber.

NGPC nenber ?

> O » O »

NGPC nenber .
Q Chris asked whether any additional information
woul d be hel pful to the commttee as it continued its

deli berations on the matter. And the comm ttee
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consi dered whet her additional information was needed.

Was it common that people would say, is there
anything el se we should be | ooking at before we make our
deci si on?

A Yes. So they always ask if there are any ot her
information that they should be aware of, that they
could be aware of, or anything that could actually help
them make their decisions. And typically -- usually
there aren't any unless we received sonething |ike a day

or two days before the neeting.

Q In this instance, it was decided not to vote that
day, right?
A Yes.

Q Can you recall whether anyone thought that
addi tional material would be useful?

A I"'m-- 1 need to check here. I'mnot sure if
t hat was when the Pasaro (sic) study was.

Q | think they already had the Passa.

So turn to the | ast page.

A So that's where, actually, they were --
practically had all the information they needed and t hat
they felt like they needed to start replying to the GAC
and consi dering GAC advi ce.

Q Ckay. Now, on page 4, the paragraph that begins

on that page, do you see where it says (as read):
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"The comm ttee anal yzed."

Do you see that?
A Yes.
Q Let ne just read it (as read):

"The comm ttee anal yzed whet her the

i npacted parties would benefit from
having additional time to continue to
address the noted concerns. Sone
menbers noted that a considerable
ampunt of time had | apsed from when
the advice was offered by the GAC and
queried whether additional tinme would
be hel pful ."
Do you see that?
Yes.

| s that consistent with your nmenory?

> O >

Yes.
Q So wuld it be fair to say people say, we've got
a lot of information. There's been a |ot of debate.
We're not going to decide it today, but we're close?
MR. THORNE: Objection; |eading.
ARBI TRATOR BONNER:  Overrul ed.
THE W TNESS: Yes. | nean, these questions get
asked al nost every neeting. Do you have enough

i nformati on? Have you read everything that is there?
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Do you need any nore information? So these are common
guesti ons.

And eventually the board coal esces around
readi ness to vote, and that's when -- actually, the next
meeting we prepare the information for the resol utions
for them
BY MR. LeVEE:

Q Now, at the bottom of page 4, there's B, C, D.
And D, and it says for those topics, the conmttee did
not consi der those agenda itens.

Do you see that?

A Yes.

Q So it was to -- your recollection that the
di scussi on of .amazon was pretty nuch the entire neeting
in April of 2015?

A So we ran out of tinme, yes.

Q Put that aside. Just a couple nore questions.

You joined ICANN in 20107

A Yes.

Q And were you involved at all in the process in
2011 where the GAC and the board were trying to
reconcile sone issues?

A Yes.

Q Did you attend a neeting?

A | attended the neeting in Brussels.

Page 229

Veritext Lega Solutions
877-955-3855




a A W DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Q Okay. What was the purpose of the Brussels
nmeeti ng?

A So when the GAC provided advice to the board that
t hey needed nore -- basically, they wanted -- in order
for themto agree to the new gTLD program | aunch, they
wanted to have the rights to provide advice on an
application-by-application basis because they didn't
know, basically, what the applications were going to be
about .

So they were -- you know, in a layman's term
they were afraid of the unknown. And they wanted to
have nore -- | believe to object on a string-by-string
basi s.

And so the board decided to have consultation
with the GACto find a mddle ground. And during that
time, there was an agreenent to actually provide the GAC
the ability to object on a string-by-string basis. And
at the sane tine, to counter that conprom se, they
provi ded for the Early Warning.

So the concept was, if an applicant is going to
depend on the Gui debook and apply for an application and
then the GAC has the right to come and object, how fair
is that?

So the conprom se was they get to have an Early

Warning so that early on in the application process, if
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the GAC actually provides an Early Warning, then the
applicant has the ability to mtigate that risk of
| osing the application or withdraw the application. And
by withdrawing, it would allow -- early on it woul d
all ow the applicant to get nore of their application fee
ref unded.

So that was a typical that happened during that
session -- one of the things that happened.

Q So the sooner an application is w thdrawn, the
nore of the fee would be refunded to the applicant?

A Yes. So it allowed the applicants to -- the
Early Warning allowed the applicants to know that there
is practically a GAC advice that's going to cone at this
application. So if you wanted to continue with that
path, you're taking risk. And if you decide to
w t hdraw, you can actually get nost of your nobney -- or
a good anmount of your application fee back.

Q Now, did the GAC want the right to give advice on
t he geographic nature of the string -- of any string,
whet her or not it appeared on a list?

A So, again, the GAC wanted to provide -- they were
afraid of the unknown, and they didn't want to be caught
later on with a string that is not acceptable, but they
couldn't do anything about it. So they insisted on

having the ability to object to any string |ater on.
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Q Okay. But what would be the consequence if there
was a objection, a community objection to the string and
the objection was overruled, in other words, the
applicant won? Wuld that mean that the GAC could not
gi ve advice on that particular string because there had
al ready been a community objection?

A No. | think that actually this happened nore
t han once, but the GAC advice still applies.

Q Finally, the -- you said that the board
consi dered the Amazon applications for approximately a
ten-nont h peri od?

A Yes.

Q And you attended every neeting?

A Yes.

Q At the final neeting in May of 2014, when the
board -- the NGPC voted to adopt the GAC advi ce, what
was the vote?

A The vote was unani nmous to accept the GAC advi ce.

MR. LeVEE: Thank you, nmenbers of the panel. |I'm
m ndful of the hour, so I'mgoing to keep it short.

ARBI TRATOR BONNER: Thank you, M. LeVee.

MR. THORNE: Judge Bonner, if | can have a couple
guestions on the new docunent and sone of the new
testinony that went a little bit beyond the scope.

ARBI TRATOR BONNER: Proceed, M. Thor ne.
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ARBI TRATOR MATZ: May | just ask one follow up
question to the last inquiry?

MR. THORNE: OF course.

ARBI TRATOR MATZ: When the board takes a vote
under its applicable bylaws, does a majority constitute
sufficient nunmbers to either pass or disapprove, or does
it have to be unaninous |ike the concept of consensus
for GAC?

THE WTNESS: No. It's actually majority if you
have quorum But typically, the discussions take a
| onger tinme until everybody is satisfied. And normally,
they're all satisfied one way or another with very few
excepti ons.

ARBI TRATOR MATZ: But the board can resolve an
issue by a mpjority vote?

THE W TNESS:  Yes.

ARBI TRATOR BONNER: Let ne follow up too. This
is Exhibit 17 to the Atallah --

THE W TNESS: Yes, yes.

ARBI TRATOR BONNER:  And it's page 3, M. Atall ah.

M. LeVee referred you to the top of that page,
and I'll just quote it. It says (as read):

"The comm ttee explored potenti al
consequences associated with taking

each action."
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So to that -- and you were there. So to that, it
seens to me that would indicate, if you recall, that one
of the potential actions that the commttee, the NGPC,
coul d consider taking was to reject the GAC consensus
advice, right? That was one --

THE W TNESS: Yes.

ARBI TRATOR BONNER: And | want you to think very
carefully on this, but during the course of that
meeting, was it nentioned that one of the consequences
of rejecting the GAC advi ce would be or could be that
certain countries of Latin America or elsewhere m ght
vote to join the ITR or vote in favor of the ITR treaty?

THE W TNESS: No, Your Honor, it wasn't.

ARBI TRATOR BONNER: It was not discussed.

THE WTNESS: It was not discussed.

ARBI TRATOR BONNER: Let nme ask you -- and this is
ki nd of a broad question, but it is -- should -- we -- |
think the evidence would indicate that political issues
or concerns can enter into the GAC advice. Well, your
argunment from counsel is to whether that statement is
true or not. But let's just assune for the nonent
political concerns potentially could enter into how the
GAC advi ses the board or the NGPC.

But nmy question really is whether political

factors or political issues should be considered by the
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NGPC or the board in ternms of its making deci sions.

THE WTNESS: So | believe that we tried to
separate the new gTLD program from everything that is
happeni ng outsi de of | CANN, because of the rights of the
applicants. They actually use the Gui debook to base
their applications on, so we wanted to be true to that
comm tment fromthe beginning to end. And we tried to
separate the two.

Now, |ike you're saying, that the GAC advice is
coming fromleft field and it wasn't foreseen, but then
was expectation that the GAC could provide this advice.
And we put the Early Warnings in the process so that we
can actually provide as nuch of the lead to the
appl i cant as possible.

ARBI TRATOR BONNER: Ckay. But focus in on this.
The board or the -- in this case, the NGPC, when it's
deci di ng whether to grant or deny an application, which
is really a decision whether the application is going to
proceed or not, when it's making that decision, would
you agree that the board or the NGPC is functioning in a
gquasi judicial role?

THE WTNESS: | think that the quasi may be -- it
is a-- at the end, a -- every director has to vote to
his own conscience. And basically what they are

wei ghing is the applicant rights and other -- and the
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rights of everybody else that is objecting to that.
So if the applicant has enough reasons or
rational e that can convince himto -- that -- you know,

to weigh it heavier, then they would actually go that

way .
And if it's not, then they would go with the
process.
ARBI TRATOR BONNER:  Yeah. So | think that --
what | mean by that is -- |'mnot asking you for your --

| guess your interpretation of the articles and the
byl aws, given your position with the | CANN

But don't the articles and the bylaws and the
Gui debook -- | nean, don't they contenplate that the
board or the NGPC decisions wll be based on the nerits?

THE W TNESS: Yes.

ARBI TRATOR BONNER: Is that right? 1Is that a
fair statenment?

THE W TNESS: Yeah, we believe that every
application that actually passes the process, which the
.amazon did, it's -- basically deserves a TLD, a
top-1 evel donain.

Now, barring objections and the process of GAC
advice, then they should have gotten through the process
and gotten their TLD. But these -- these objection

processes and their GAC advice is put in place to
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provi de protections that are not in the interest of the
appl i cants, basically.

So if something -- if the -- the applicant is
nostly commercial or an applicant of commercial TLD,
they are not going to pay enough attention to the public
interest to the harmthat could be done on the Internet
to the -- so these other objections and processes are
put in place to bal ance these two.

ARBI TRATOR O BRIEN: M. Atallah, you referred to
obj ection process in the GAC, but in this case, it's
only the GAC advi ce because the objection process was
resolved in Amazon's favor; is that correct?

THE W TNESS: Yes.

ARBI TRATOR O BRIEN: So in this case, the only
t hi ng standi ng between Amazon and the gTLD was the GAC
advi ce, correct?

THE W TNESS: Yes, correct.

ARBI TRATOR BONNER:  So if there were no
legitimate public policy interest behind the GAC advi ce,
the merits would -- and their decision were made on the
nmerits, that would overcome presumably the presunption
that the GAC advice is to be followed?

THE WTNESS: Well, if we didn't get consensus
for that GAC advice, then yes, the application would

conti nue.
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ARBI TRATOR BONNER: No. |'m assum ng that you
had consensus GAC advice, but the consensus GAC advice
was not based upon legitimate public policy interest.

THE W TNESS: That's a hypothetical. Yeah. |
don't know what woul d have happened if it wasn't based
on -- or how would we determ ne that it wasn't or who
woul d determne that it wasn't if the GAC has consensus.

ARBI TRATOR BONNER:  Wel |, how about this? |If
there was a duty to inquire or investigate, how about an
inquiry as to whether or not the public policy interests
that's underlying the GAC advice is actually valid and
legitimate, did -- was there any inquiry or any
i nvestigation to determ ne whether the public policy
interests that underlied the GAC advice, which seens to
be the positions taken by Brazil and Peru in the Early
War ni ngs and so forth, was there any inquiry or
i nvestigation by the NGPC to determ ne whether that --
whet her there was a -- truly was a rationale, |ogical
reason behind the advice? And if so, what was it? \Wat
was done to determ ne whether there was a legitimte
public policy interest?

THE WTNESS: | don't think there was any
i nvestigation done to | ook at that. But there was no
reason for us to believe that the public interests of

the Brazilian people is msrepresented by their
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gover nnents.

ARBI TRATOR BONNER: Okay. Thank you.

ARBI TRATOR MATZ: Foll ow up on yours.

VWhen Judge Bonner asked you whether the byl aws
require a decision to be based on nerits -- and | think
you basically wound up saying yes -- does the definition
of merits nmean that the process and the eval uation would
be based on and consistent with what the articles and
byl aws require? 1s that what it neans to have a
deci si on based on the nerits?

THE W TNESS: Yes. The Gui debook was based on
t he byl aws, so the whol e process was based on that.

ARBI TRATOR MATZ: And was that the basis for the
outcone in the particular case here as to Amnazon's
application?

THE W TNESS:  Yes.

ARBI TRATOR MATZ: And when you were responding to
t he questions that were just put to you -- they were
very inportant questions about public policy -- did you
have a view in your mnd as to whether or not a
determ nation of public policy can -- or whether a
public policy was acknow edged or addressed could be
deci ded based upon the position of a particul ar menber
of GAC as to the interests of that nenber's

constituency?
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THE W TNESS:

answer it. Because i

ARBI TRATOR MATZ:

so | have to ask you
THE W TNESS:

conpel ling reason for

were m srepresenting

constituents.

My m nd doesn't matter, but I'l]

t's the board's mnd that counts.

Well, you' re our only wtness,

Like | said, there was no
us to believe that the governnents

the public interest of their

And if there was any,

gun, | believe that we would have --

you know, snoking

t he board woul d

have actual ly inquired or

asked sonme nore questions.

That's how, you know,

the presunptive -- strong

presunpti on woul d have been overcone, basically.

ARBI TRATOR MATZ: Perhaps | can phrase the

question this way.
VWhen the board was evaluating the record before

it -- M. LeVee and others helped you tell us what the

record was -- did that record include any information

about the public policy interests that were part of the
entire dispute to the extent that those interests were

asserted by the chall engers, by the nations?

THE WTNESS: So yes. | nean, if you | ook at

the -- what we read earlier in the session where the

governnent of Peru was having the three points, one of
the points was the public interest. The sane thing was

repeated by the Brazilian governnent, is that public
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i nterest.

And | think that they viewed this as a m ssed
opportunity for the future of their -- of their
constituents in that if the TLD was awarded, that they
woul d not have access to it in the future.

And as a devel opi ng country and popul ati on, maybe
they are not ready today to apply for that string, but
in the future, they mght see value in it and want to
apply for it, and that's where the public interest
governnents are presenting for the future of these
peopl e.

ARBI TRATOR MATZ: Ckay.

ARBI TRATOR BONNER: M. Thorne, anything el se?

MR. THORNE: Judge Bonner, you asked ny
guestions, so no. Thank you very nuch.

ARBI TRATOR BONNER: All right.

Anything further, M. LeVee.

MR. LeVEE: No, thank you.

ARBI TRATOR BONNER: May this wi tness be excused,
t hen?

MR. THORNE: Yes.

MR. LeVEE: Yes.

(Recess.)

ARBI TRATOR BONNER: So we'll see you at 9:30

t onor r ow nor ni ng.
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(Whereupon the proceedi ngs was adjourned

at 4:50 p.m)
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I, the undersigned, a Certified Shorthand
Reporter of the State of California, do hereby certify:

That the foregoing proceedings were taken
before me at the time and place herein set forth; that a
record of the proceedings was made by me using machine
shorthand which was thereafter transcribed under my
direction; further, that the foregoing is an accurate
transcription thereof.

I further certify that I am not financially
interested in the action.

IN WITNESS WHEREOF, I have this date subscribed

my name.

Dated:5/8/17

el (e =~

MELISSA M. VILLAGRAN

CSR No. 12543 RPR
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