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. Introduction

On 17 September 2016, the Board of Directors of the Internet Corporation for Assigned
Names and Numbers (ICANN organization) directed the President and CEO or his
designees to undertake a review of the "process by which ICANN [organization]
interacted with the [Community Priority Evaluation] CPE Provider, both generally and
specifically with respect to the CPE reports issued by the CPE Provider" as part of the
New gTLD Program.” The Board’s action was part of the ongoing discussions regarding
various aspects of the CPE process, including some issues that were identified in the
Final Declaration from the Independent Review Process (IRP) proceeding initiated by
Dot Registry, LLC.2

On 18 October 2016, the Board Governance Committee (BGC) discussed potential next
steps regarding the review of pending Reconsideration Requests relating to the CPE
process.® The BGC determined that, in addition to reviewing the process by which
ICANN organization interacted with the CPE Provider related to the CPE reports issued
by the CPE Provider (Scope 1), the review would also include: (i) an evaluation of
whether the CPE criteria were applied consistently throughout each CPE report (Scope
2); and (ii) a compilation of the reference material relied upon by the CPE Provider to
the extent such reference material exists for the evaluations which are the subject of
pending Reconsideration Requests (Scope 3). Scopes 1, 2, and 3 are collectively
referred to as the CPE Process Review. FTI Consulting, Inc.'s (FTI) Global Risk and
Investigations Practice and Technology Practice were retained by Jones Day on behalf

of its client ICANN organization in order to conduct the CPE Process Review.

https://www.icann.org/resources/board-material/resolutions-2016-09-17-en#1.a.
Id.

https://www.icann.org/resources/board-material/minutes-bgc-2016-10-18-en.

Id.
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On 26 April 2017, Chris Disspain, the Chair of the BGC, provided additional information
about the scope and status of the CPE Process Review.5 Among other things, he
identified eight Reconsideration Requests that would be on hold until the CPE Process
Review was completed.® On 2 June 2017, ICANN organization issued a status update.”
ICANN organization informed the community that the CPE Process Review was being
conducted on two parallel tracks by FTI. The first track focused on gathering
information and materials from ICANN organization, including interviewing relevant
ICANN organization personnel and document collection. This work was completed in
early March 2017. The second track focused on gathering information and materials
from the CPE Provider, including interviewing relevant personnel. This work was still

ongoing at the time ICANN issued the 2 June 2017 status update.

On 1 September 2017, ICANN organization issued a second update, advising that the
interview process of the CPE Provider's personnel that were involved in CPEs had been
completed.® The update further informed that FTI was working with the CPE Provider to
obtain the CPE Provider's communications and working papers, including the reference
material cited in the CPE reports prepared by the CPE Provider for the evaluations that
are the subject of pending Reconsideration Requests. On 4 October 2017, FTI
completed its investigative process relating to the second track.

This report addresses Scope 2 of the CPE Process Review and specifically details FTI's
evaluation of whether the CPE Provider consistently applied the CPE criteria throughout
each CPE.

5 https://www.icann.org/en/system/files/correspondence/disspain-letter-review-new-gtld-cpe-process-
26apr17-en.pdf.

6 Seeid. The eight Reconsideration Requests that the BGC placed on hold pending completion of the
CPE Process Review are: 14-30 (.LLC) (withdrawn on 7 December 2017, see
https://www.icann.org/en/system/files/files/dotregistry-lic-withdrawal-redacted-07dec17-en.pdf), 14-32
(.INC) (withdrawn on 11 December 2017, see https://www.icann.org/en/system/files/files/reconsideration-
14-32-dotregistry-request-redacted-11dec17-en.pdf), 14-33 (.LLP), 16-3 (.GAY), 16-5 (.MUSIC), 16-8
(.CPA), 16-11 (.HOTEL), and 16-12 (.MERCK).

7 https://newgtlds.icann.org/en/applicants/cpe/process-review-update-02jun17-en.pdf.

8  https://newgtlds.icann.org/en/applicants/cpe/process//newgtlds.icann.org/en/applicants/cpe/podcast-
ga-1-review-update-01sep17-en.pdf.



ll. Executive Summary

FTI concludes that the CPE Provider consistently applied the criteria set forth in the
New gTLD Applicant Guidebook (Applicant Guidebook)® and the CPE Guidelines
throughout each CPE. This conclusion is based upon FTl's review of the written
communications and documents and FTl's interviews with the relevant personnel

described in Section Il below.

Throughout its investigation, FTI carefully considered the claims raised in
Reconsideration Requests and Independent Review Process (IRP) proceedings related
to CPE. FTI specifically considered the claim that certain of the CPE criteria were
applied inconsistently across the various CPEs as reflected in the CPE reports. FTI
found no evidence that the CPE Provider's evaluation process or reports deviated in any
way from the applicable guidelines; nor did FTI observe any instances where the CPE
Provider applied the CPE criteria in an inconsistent manner. While some applications
received full points for certain criterion and others did not, the CPE Provider's findings in
this regard were not the result of inconsistent application of the criteria. Rather, based
on FTl's investigation, it was observed that the CPE Provider's scoring decisions were

based on a consistent application of the Applicant Guidebook and the CPE Guidelines.

[ll. Methodology
A. FTI's Investigative Approach.

In Scope 2 of the CPE Process Review, FT| was tasked with evaluating whether the
CPE Provider applied the CPE criteria consistently throughout each CPE. This type of
evaluation is commonly referred to in the industry as a "compliance investigation." In a
compliance investigation, an investigator analyzes applicable policies and procedures
and evaluates whether a person, corporation, or other entity complied with or properly

applied those policies and procedures in carrying out a specific task. Here, FTI

9 See Applicant Guidebook, Module 4.2 at Pgs. 4-7 to 4-19
(https://newgtlds.icann.org/en/applicants/agb/string-contention-procedures-04jun12-en.pdf).
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employed the aforementioned compliance-focused investigative methodology and

strategy in connection with Scope 2 of the CPE Process Review.

FTI also incorporated aspects of a traditional investigative approach promulgated by the
Association of Certified Fraud Examiners (ACFE).'® This international investigative
methodology is used by both law enforcement and private investigative companies

worldwide.

These types of investigations begin with the formation of an investigative plan which
identifies documentation, communications, individuals, and entities that may be
potentially relevant to the investigation. The next step involves the collection and review
of all potentially relevant materials and documentation, including applicable procedures,
materials, and communications pertaining to the subject of the investigation. After
gaining a comprehensive understanding of the relevant background facts, investigators
then interview relevant individuals deemed to have knowledge pertinent to the subject

being investigated.

Investigators then re-review relevant documents and materials, compare information
contained in those materials to the information obtained in interviews, identify any gaps,
inconsistencies, or contradictions within the information gathered, and ascertain any
need for additional information. This step also frequently results in follow-up interviews
in order to either confirm or rule out any gaps, inconsistencies, or contradictions.
Follow-up interviews also may be conducted to re-confirm with interviewees certain

facts or ask for elaboration on certain issues.

Investigators then re-analyze all relevant documentation to prepare for writing the

investigative report.

0 THE ACFE is the largest and most prestigious anti-fraud organization globally; it grants certification to

members who meet its standards of professionalism. See www.acfe.com. FTl's investigative team,
which includes published authors and frequent speakers on investigative best practices, holds this
certification.



B.

FTI's Investigative Steps for Scope 2 of the CPE
Process Review.

Consistent with the above-described methodology, FTI undertook the following process

to evaluate whether the CPE criteria were applied consistently throughout each CPE.

Specifically, FTI did the following:

e Reviewed publicly available documents pertaining to CPE, including:

1.

10.

11.

New gTLD Applicant Guidebook (the entire Applicant Guidebook with
particular attention to Module 4.2):
https://newgtlds.icann.org/en/applicants/agb;

CPE page: https://newgtlds.icann.org/en/applicants/cpe;

CPE Panel Process
document: http://newgtlds.icann.org/en/applicants/cpe/panel-process-
07aug14-en.pdf;

CPE Guidelines
document: https://newgtlds.icann.org/en/applicants/cpe/guidelines-
27sep13-en.pdf;

Updated CPE FAQS: https://newgtlds.icann.org/en/applicants/cpe/faqs-
10sep14-en.pdf;

Contract and SOW between ICANN organization and the CPE Provider,
available at: https://newgtlds.icann.org/en/applicants/cpe;

CPE results and
reports: https://newgtlds.icann.org/en/applicants/cpe#invitations;

Preparing Evaluators for the New gTLD Application Process:
https://newgtlds.icann.org/en/blog/preparing-evaluators-22nov11-en;

New gTLDs: Call for Applicant Evaluation Panel Expressions of Interest:
https://www.icann.org/news/announcement-2009-02-25-en;

Evaluation Panels: https://newgtlds.icann.org/en/program-
status/evaluation-panels;

Evaluation Panels Selection Process:
https://newgtlds.icann.org/en/about/evaluation-panels-selection-process;



12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

25.

Application Comments:
https://gtldcomment.icann.org/applicationcomment/viewcomments;

External media: news articles on ICANN organization in general as well as
the CPE process in particular;

BGC's comments on Recent Reconsideration Request:
https://www.icann.org/news/blog/bgc-s-comments-on-recent-
reconsideration-request;

Relevant Reconsideration Requests:
https://www.icann.org/resources/pages/accountability/reconsideration-en;

CPE Archive Resources:
https://newgtlds.icann.org/en/applicants/cpe#archive-resources;

Relevant Independent Review Process Documents:
https://www.icann.org/resources/pages/accountability/irp-en;

New gTLD Program Implementation Review regarding CPE, section 4.1,
https://www.icann.org/en/system/files/files/program-review-29jan16-
en.pdf;

Community Priority Evaluation Process Review Update:
https://newgtlds.icann.org/en/applicants/cpe/process-review-update-
02jun17-en.pdf;

Community Priority Evaluation>Timeline:
https://newgtlds.icann.org/en/applicants/cpe/timeline-10sep14-en.pdf;

Community Priority Evaluation Teleconference — 10 September 2013,
Additional Questions & Answers:
https://newgtlds.icann.org/en/applicants/cpe/podcast-qa-10sep13-en.pdf;

Community Priority Evaluation Process Review Update:
https://newgtlds.icann.org/en/applicants/cpe/process//newgtlds.icann.org/e
n/applicants/cpe/podcast-qa-1-review-update-01sep17-en.pdf;

Board Governance Committee:
https://www.icann.org/resources/pages/governance-committee-2014-03-
21-en;

ICANN Bylaws:
https://www.icann.org/resources/pages/governance/bylaws-en;

Relevant Correspondence related to CPE:
https://www.icann.org/resources/pages/correspondence;



26.

27.

28.

29.

30.

31.

Board Resolution 2016.09.17.01 and Rationale for Resolution:
https://www.icann.org/resources/board-material/resolutions-2016-09-17-
en;

Minutes of 17 September 2016 Board Meeting:
https://www.icann.org/resources/board-material/minutes-2016-09-17-en;

BGC Minutes of the 18 October 2016 Meeting:
https://www.icann.org/resources/board-material/minutes-bgc-2016-10-18-
en;

Letter from Chris Disspain to All Concerned Parties, dated 17 April 2016:
https://www.icann.org/en/system/files/correspondence/disspain-letter-
review-new-gtld-cpe-process-26apr17-en.pdf;

New gTLD Program Implementation Review Report,
https://www.icann.org/en/system/files/files/program-review-29jan16-
en.pdf; and

Case 15-00110, In a matter of an Own Motion Investigation by the ICANN
Ombudsman, https://omblog.icann.org/index.htm|%3Fm=201510.html.

Requested, received, and reviewed the following from ICANN organization:

1.

Internal emails among relevant ICANN organization personnel relating to
the CPE process and evaluations (including email attachments); and

External emails between relevant ICANN organization personnel and
relevant CPE Provider personnel relating to the CPE process and
evaluations (including email attachments).

Requested the following from the CPE Provider:

1.

Internal emails among relevant CPE Provider personnel, including
evaluators, relating to the CPE process and evaluations (including email
attachments);

External emails between relevant CPE Provider personnel and relevant
ICANN organization personnel related to the CPE process and
evaluations (including email attachments); and

The CPE Provider's internal documents pertaining to the CPE process and
evaluations, including working papers, draft reports, notes, and
spreadsheets.

FTI did not receive documents from the CPE Provider in response to ltems 1 or

2. FTI did receive and reviewed documents from ICANN Organization that were
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responsive to the materials FTI requested from the CPE Provider in Iltem 2 (i.e.,
emails between relevant CPE Provider personnel and relevant ICANN
organization personnel related to the CPE process and evaluations (including
email attachments)). FTI received and reviewed documentation produced by the

CPE Provider in response to Item 3.

e Interviewed relevant ICANN organization personnel.
¢ Interviewed relevant CPE Provider personnel.

e Compared the information obtained from both ICANN organization and the CPE
Provider.

FTI understands that various applicants requested that they be interviewed in
connection with the CPE Process Review. FTI determined that such interviews were
not necessary or appropriate because FTl's task is to evaluate whether the CPE
Provider consistently applied the CPE criteria as set forth in the Applicant Guidebook
and CPE Guidelines, and neither of those governing documents provide for applicant
interviews. Further, in keeping with the Applicant Guidebook and CPE Guidelines, the
CPE Provider did not interview applicants during its evaluation process; accordingly, FTI
determined that it was not warranted to do so in connection with Scope 2 of the CPE
Process Review. FTI did obtain an understanding of applicants' concerns through a
comprehensive review and analysis of the materials described above, including claims

raised in all relevant Reconsideration Requests and IRP proceedings.

In the context of Scope 2 of the CPE Process Review, FTI examined all aspects of the
CPE Provider's evaluation process in evaluating whether the CPE Provider consistently
applied the CPE criteria throughout each CPE. Specifically, FTI's investigation included

the following steps:

1. FTI formulated an investigative plan and, based on that plan, collected
potentially relevant materials (as described above).

2. FTI analyzed all relevant materials (as described above) to ensure that
FTI had a solid understanding of the CPE process and specifically the
guidelines pertaining to the scoring of the CPE criteria.



With that foundation, FTI then evaluated the materials and email
communications (including attachments) provided by ICANN organization
and the CPE Provider (as described above). FTI also analyzed drafts and
final versions of the CPE reports, as well materials submitted in relevant
Reconsideration Requests and IRP proceedings challenging CPE
outcomes. These documents were particularly relevant to Scope 2 of the
CPE Process Review because they reflect the manner in which the CPE
Provider applied the CPE criteria to each application and the concerns
raised by various applicants regarding the CPE process.

FTI then interviewed relevant ICANN organization personnel separately.
FTI asked each individual to describe the CPE process and his/her role in
that process. FTIl also asked each individual to explain his/her interaction
with the CPE Provider and his/her understanding of the steps the CPE
Provider undertook in order to perform CPE.

FTI then interviewed two members of the CPE Provider’s staff and asked
each to explain in detail his/her understanding of the CPE guidelines. As
noted in FTI's report addressing Scope 1 of the CPE Process Review,
these two individuals were the only two remaining personnel who
participated in the CPE process (both were also part of the core team for
all 26 evaluations). Each explained in detail his/her understanding of the
CPE criteria. The interviewees also explained the evaluation process the
CPE Provider undertook to perform CPE.

FTI then analyzed the CPE Provider’s working papers associated with
each evaluation, including documents capturing the evaluators' work,
spreadsheets prepared by the core team for each evaluation and which
reflect the initial scoring decisions, notes, and every draft of each CPE
report including the final report as published by ICANN organization.

FTI engaged in follow-up communications with CPE Provider personnel in
order to clarify details discussed in the earlier interviews and in the
materials provided.

FTI then re-analyzed the Reconsideration Requests and materials
submitted in IRP proceedings pertaining to CPE with a specific focus on
identifying any claims that the CPE Provider inconsistently applied the
CPE criteria.

FTI then reviewed the written materials produced by ICANN organization
and the CPE Provider and prepared this report for Scope 2 of the CPE
Process Review.



V. Background on CPE

CPE is a contention resolution mechanism available to applicants that self-designated
their applications as community applications.” CPE is defined in Module 4.2 of the
Applicant Guidebook, and allows a community-based application to undergo an
evaluation against the criteria as defined in section 4.2.3 of the Applicant Guidebook, to
determine if the application warrants the minimum score of 14 points (out of a maximum
of 16 points) to earn priority and thus prevail over other applications in the contention
set.’? CPE will occur only if a community-based applicant selects to undergo CPE for its
relevant application and after all applications in the contention set have completed all
previous stages of the new gTLD evaluation process. CPE is performed by an

independent provider (CPE Provider)."

As noted, the standards governing CPE are set forth in Module 4.2 of the Applicant
Guidebook. The CPE Provider personnel interviewed by FTI stated that they were
strict constructionists and used the Applicant Guidebook as their "bible." Further, the
CPE Provider stated that it relied first and foremost on material provided by the
applicant. The CPE Provider informed FTI that it only accessed reference material
when the evaluators or core team decided that research was needed to address

questions that arose during the review.

In addition, the CPE Provider published the CPE Panel Process Document, explaining
that the CPE Provider was selected to implement the Applicant Guidebook's CPE
provisions.”™ The CPE Provider also published supplementary guidelines (CPE

Guidelines) that provided more detailed scoring guidance, including scoring rubrics,

" See Applicant Guidebook, Module 4.2 at Pg. 4-7 (https://newgtlds.icann.org/en/applicants/agb/string-
contention-procedures-04jun12-en.pdf). See also https://newgtlds.icann.org/en/applicants/cpe.

2 |d. at Module 4.2 at Pg. 4-7 (https://newgtlds.icann.org/en/applicants/agb/string-contention-
procedures-04jun12-en.pdf).

B q.
4 https://newgtlds.icann.org/en/applicants/agb.

5 See CPE Panel Process Document (http://newgtlds.icann.org/en/applicant/cpe/panel-process-
07aug14-en.pdf).
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definitions of key terms, and specific questions to be scored.'® The CPE Provider
personnel interviewed by FTI stated that the CPE Guidelines were intended to increase
transparency, fairness, and predictability around the assessment process. As
discussed in further detail below, the CPE Guidelines set forth the methodology that the
CPE Provider undertook to evaluate each criterion.

Based upon the materials reviewed and interviews with ICANN organization and CPE
Provider personnel, FTI learned that each evaluation began with a notice of
commencement from ICANN organization to the CPE Provider via email. As part of the
notice of commencement, ICANN organization identified the materials in scope, which
included: application questions 1-30a, application comments, correspondence, objection
outcomes, and outside research (as necessary). ICANN organization delivered to the
CPE Provider the public comments available at the time of commencement of the CPE
process. The CPE Provider was responsible for gathering the application materials,
including letters of support and correspondence, from the public ICANN organization

website.”

The CPE Provider personnel responsible for CPE consisted of a core team, a Project
Director, a Project Coordinator, and independent evaluators. Before the CPE Provider
commenced CPE, all evaluators, including members of the core team, confirmed that no
conflicts of interest existed. In addition, all evaluators underwent regular training to
ensure full understanding of all CPE requirements as listed in the Applicant Guidebook,
as well as to ensure consistent judgment. This process included a pilot training
process, which was followed by regular training sessions to ensure that all evaluators

had the same understanding of the evaluation process and procedures.®

Two independent evaluators were assigned to each evaluation. The evaluators worked

independently to assess and score the application in accordance with the Applicant

6 See CPE Guidelines (https://newgtlds.icann.org/en/applicants/cpe/guidelines-27sep13-en.pdf).

7 See CPE Panel Process Document (http://newgtlds.icann.org/en/applicant/cpe/panel-process-
07aug14-en.pdf).
8 d.
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Guidebook and CPE guidelines. During its investigation, FTI learned that the CPE
Provider's evaluators primarily relied upon a database to capture their work (i.e., all
notes, research, and conclusions) pertaining to each evaluation. The database was
structured with the following fields for each criterion: Question, Answer, Evidence,
Sources. The Question section mirrored the questions pertaining to each sub-criterion
set forth in the CPE Guidelines. For example, section 1.1.1. in the database was
populated with the question, "Is the community clearly delineated?"; the same question
appears in the CPE Guidelines. The Answer section had space for the evaluator to
input his/her answer to the question; FTI observed that the answer generally took the
form of a "yes" or "no" response. In the Evidence section, the evaluator provided
his/her reasoning for his/her answer. In the Source section, the evaluator could list the
source(s) he/she used to formulate an answer to a particular question, including but not
limited to, the application (or sections thereof), reference material, or letters of support
or opposition. The same questions were asked and the same criteria were applied to
every application, and the responses and resulting evaluations formed the basis for the

evaluators' scoring decisions.

According to the CPE Provider interviewees, each evaluator separately presented
his/her findings in the database and then discussed his/her findings with the Project
Coordinator. Then, the Project Coordinator created a spreadsheet that included
sections detailing the evaluators' answers to the Question section in the database and
summarizing the evaluators' conclusions on each criterion and sub-criterion. The core
team then met to review and discuss the evaluators' work and scores. Following
internal deliberations among the core team, the initial evaluation results were
documented in the spreadsheet. The interviewees stated that, at times, the evaluators
came to different conclusions on a particular score or issue. In these circumstances,
the core team evaluated each evaluator's work and then referred to the Applicant
Guidebook and CPE Guidelines in order to reach a conclusion as to scoring.
Consistent with the CPE Panel Process Document, before the core team reached a

conclusion, an evaluator may be asked to conduct additional research to answer

12



questions that arose during the review.'® The core team would then deliberate and

coming up with a consensus as to scoring.

The process of drafting a CPE report would then commence. Each sub-criterion and
the scoring rationale were addressed in each relevant section of the draft report. As
discussed in further detail in FTI's report relating to Scope 1 of the CPE Process
Review, ICANN organization had no role in the evaluation process and no role in the
writing of the initial draft CPE report. Based upon FTlI's investigation, the CPE Provider
followed the same evaluation process in each CPE.?* The CPE Provider's role was to
determine whether the community-based application fulfilled the four community priority
criteria set forth in Section 4.2.3 of the Applicant Guidebook. As discussed in detail
below, the four criteria include: (i) Community Establishment; (ii) Nexus between
Proposed String and Community; (iii) Registration Policies; and (iv) Community
Endorsement. The sequence of the criteria reflects the order in which they will be
assessed by the panel.?' To prevail in CPE, an application must receive at least 14 out
of 16 points on the scoring of the foregoing criteria, each of which is worth a maximum

of four points.??2 The CPE criteria is discussed further below.

A. Criterion 1: Community Establishment.

The Community Establishment criterion evaluates "the community as explicitly identified
and defined according to statements in the application."??* The Community
Establishment criterion is measured by two sub-criterion: (i) 1-A, "Delineation;" and (ii)

1-B, "Extension."?*

9 q.
20 See Report Re: Scope 1 of CPE Process Review.

21 See Applicant Guidebook, Module 4.2.3 at Pgs. 4-10-4-17
(https://newgtlds.icann.org/en/applicants/agb/string-contention-procedures-04jun12-en.pdf).

22 |d. atPg. 4-10.
23 .
2 g,
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An application may receive a maximum of four points on the Community Establishment
criterion, including up to two points for each sub-criterion, which are Delineation and
Extension. To obtain two points for Delineation, the community must be "clearly
delineated, organized, and pre-existing."?®® One point is awarded if a community is a
"clearly delineated and pre-existing community" but does not fulfill the requirements for
a score of 2.2 Zero points are awarded if there is "insufficient delineation and pre-

existence for a score of 1."%

To obtain two full points for Extension, the community must be "of considerable size and
longevity."?® One point is awarded if the community is "of either considerable size or
longevity, but not fulfilling the requirements for a score of 2."2® Zero points are awarded

if the community is "of neither considerable size nor longevity."°

For sub-criterion 1-A, Delineation, the CPE Guidelines state that the following questions
must be evaluated when considering the application:

e |s the community clearly delineated?3!

e |Is there at least one entity mainly dedicated to the community?3?

e Does the entity have documented evidence of activities?33

e Has the community been active since at least September 2007734

2% d.
% d.
27 d.
2 d.
2 d.
30 d.

31 See CPE Guidelines at Pg. 3 (https://newgtlds.icann.org/en/applicants/cpe/guidelines-27sep13-
en.pdf).

32 q.

3 .

34 d.
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The CPE Guidelines provide additional guidance on factors that can be considered

when evaluating these four questions.3?

For sub-criterion 1-B, Extension, the CPE Guidelines state that the following questions

must be evaluated when considering the application:

¢ |s the community of considerable size?3¢

e Does the community demonstrate longevity?%”

B. Criterion 2: Nexus between Proposed String and
Community.

The Nexus criterion evaluates "the relevance of the string to the specific community that
it claims to represent."3® The Nexus criterion is measured by two sub-criterion: (i) 2-A,

"Nexus"; and (ii) 2-B, "Uniqueness."3?

An application may receive a maximum of four points on the Nexus criterion, including
up to three points for Nexus and one point for Uniqueness. To obtain three points for
Nexus, the applied-for string must "match the name of the community or be a well-
known short-form or abbreviation of the community."4 For a score of 2, the applied-for
string should closely describe the community or the community members, without
overreaching substantially beyond the community. As an example, a string could
qualify for a score of 2 if it is @ noun that the typical community member would naturally
be called in the context. If the string appears excessively broad (such as, for example,

a globally well-known but local tennis club applying for ".TENNIS") then it would not

3 |d. at Pgs. 3-5.
36 Id. atPg. 5.
37 |d.

38 See Applicant Guidebook, Module 4.2.3 at Pg. 4-13
(https://newgtlds.icann.org/en/applicants/agb/string-contention-procedures-04jun12-en.pdf).

% Id. at Pgs. 4-12-4-13.
40 d.
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qualify for a 2.4' Zero points are awarded if the string "does not fulfill the requirements

for a score of 2."42 It is not possible to receive a score of one for this sub-criterion.

To obtain one point for Uniqueness, the applied-for string must have "no other
significant meaning beyond identifying the community described in the application."+
Uniqueness will be scored both with regard to the community context and from a
general point of view. For example, a string for a particular geographic location
community may seem unique from a general perspective, but would not score a 1 for
Uniqueness if it carries another significant meaning in the common language used in
the relevant community location. The phrase "beyond identifying the community" in the
score of 1 for Uniqueness implies a requirement that the string does identify the
community, i.e. scores 2 or 3 for Nexus, in order to be eligible for a score of 1 for
Uniqueness.* It should be noted that Uniqueness is only about the meaning of the
string - since the evaluation takes place to resolve contention there will obviously be
other applications, community-based and/or standard, with identical or confusingly
similar strings in the contention set to resolve, so the string will clearly not be "unique" in
the sense of "alone."*® Zero points are awarded if the string "does not fulfill the

requirements for a score of 1."4¢

For sub-criterion 2-A, Nexus, the CPE Guidelines state that the following question must
be evaluated when considering the application:
e Does the string match the name of the community or is it a well-known short-form

or abbreviation of the community name? The name may be, but does not need to
be, the name of an organization dedicated to the community.

4,

2 .

43 |d. at Pg. 4-13.

4 |d. at Pgs. 4-13-4-14.
%,

% .

47 See CPE Guidelines at Pg. 7 (https://newgtlds.icann.org/en/applicants/cpe/guidelines-27sep13-
en.pdf).
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For sub-criterion 2-B, Uniqueness, the CPE Guidelines state that the following question
must be evaluated when considering the application:

e Does the string have any other significant meaning (to the public in general)
beyond identifying the community described in the application?4®

C. Criterion 3: Registration Policies.

The Registration Policies criterion evaluates the registration policies set forth in the
application on four elements: (i) 3-A, "Eligibility"; (ii) 3-B, "Name Selection"; (iii) 3-C,
"Content and Use"; and (iv) 3-D, "Enforcement."+® An application may receive a
maximum of four points on the Registration Policies criterion, including one point for

each of the four sub-criterion stated above.

For sub-criterion 3-A, Eligibility, one point is awarded if "eligibility is restricted to
community members." |f there is a "largely unrestricted approach to eligibility," zero

points are awarded.®"

For sub-criterion 3-B, Name Selection, one point is awarded if the policies set forth in an
application "include name selection rules consistent with the articulated community-

based purpose of the applied-for gTLD."5?

For sub-criterion 3-C, Content and Use, one point is awarded if the policies set forth in
an application "include rules for content and use consistent with the articulated

community-based purpose of the applied-for gTLD."%3

For sub-criterion 3-D, Enforcement, one point is awarded if the policies set forth in an

application "include specific enforcement measures (e.g., investigation practices,

48 |d. at Pgs. 9-10.

49 See Applicant Guidebook, Module 4.2.3 at Pgs. 4-14-4-15
(https://newgtlds.icann.org/en/applicants/agb/string-contention-procedures-04jun12-en.pdf).

50 |q. at Pg. 4-14.
T d.
52 |d. at Pg. 4-15.
53 d.
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penalties, takedown procedures) constituting a coherent set with appropriate appeal

mechanisms."%

For sub-criterion 3-A, Eligibility, the CPE Guidelines state that the following question

must be evaluated when considering the application:
e s eligibility for being allowed as a registrant restricted?%°

For sub-criterion 3-B, Name Selection, the CPE Guidelines state that the following

questions must be evaluated when considering the application:

¢ Do the policies set forth in the application include name selection rules?%

¢ Are name selection rules consistent with the articulated community-based purpose
of the applied-for gTLD?%"

For sub-criterion 3-C, Content and Use, the CPE Guidelines state that the following

question must be evaluated when considering the application:

¢ Do the policies set forth in the application include content and use rules?%

e If yes, are the content and use rules consistent with the articulated community-
based purpose of the applied-for gTLD?5°

For sub-criterion 3-D, Enforcement, the CPE Guidelines state that the following question

must be evaluated when considering the application:

e Do the enforcement policies set forth in the application include specific
enforcement measures constituting a coherent set with appropriate appeal
mechanisms?¢°

5 d.

55 See CPE Guidelines at Pg. 11 (https://newgtlds.icann.org/en/applicants/cpe/guidelines-27sep13-
en.pdf).

% Jd. atPg. 12.

ST d.

58 |Id. at Pg. 13.

59 d.

60 Id. at Pg. 14.
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D. Criterion 4: Community Endorsement.

The Community Endorsement criterion evaluates community support for and/or
opposition to an application."®' The Community Endorsement criterion is measured by
two sub-criterion: (i) 4-A, "Support"; and (ii) 4-B, "Opposition."s? An application may
receive a maximum of four points on the Community Endorsement criterion, including

up to two points for each sub-criterion.

To obtain two points for the Support sub-criterion, an applicant must be the recognized
community institution/member organization or have documented support from the
recognized community institution/member organization, or have otherwise documented
authority to represent the community.®® "Recognized" community institutions are those
institution(s)/organization(s) that, through membership or otherwise, are clearly
recognized by the community members as representative of the community.®* In cases
of multiple institutions/organizations, there must be documented support from
institutions/organizations representing a majority of the overall community addressed in
order to score 2.5 To be taken into account as relevant support, such documentation
must contain a description of the process and rationale used in arriving at the
expression of support. Consideration of support is not based merely on the number of

comments or expressions of support received.5¢

One point is awarded if the applicant has submitted documented support with its
application from at least one group with relevance,®” but does not have documented
support from the majority of the recognized community institutions/member

organizations, or does not provide full documentation that it has authority to represent

61 See Applicant Guidebook, Module 4.2.3 at Pg. 4-17
(https://newgtlds.icann.org/en/applicants/agb/string-contention-procedures-04jun12-en.pdf).

62 Iqg.

63 Iq.

64 Id. at Pgs. 4-17-4-18.
65 Id. at Pg. 4-18.

66 Id.

67 Id. atPg. 4-17.
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the community with its application.®® Zero points are awarded if the applicant fails to
provide documentation showing support from recognized community
institutions/community member organizations, or does not provide documentation

showing that it has the authority to represent the community.®°

To obtain two points for the Opposition sub-criterion, there must be "no opposition of
relevance" to the application.” One point is awarded if there is "relevant opposition
from one group of non-negligible size."” Zero points are awarded if there is "relevant
opposition from two or more groups of non-negligible size."”? When scoring
"Opposition," previous objections to the application as well as public comments during
the same application round will be taken into account and assessed. There will be no
presumption that such objections or comments would prevent a score of 2 or lead to
any particular score for "Opposition." To be taken into account as relevant opposition,
such objections or comments must be of a reasoned nature. Sources of opposition that
are clearly spurious, unsubstantiated, made for a purpose incompatible with competition

objectives, or filed for the purpose of obstruction will not be considered relevant.”

For sub-criterion 4-A, Support, the CPE Guidelines state that the following questions
must be evaluated when considering the application:
e |s the applicant the recognized community institution or member organization?7#

e Does the applicant have documented support from the recognized community
institution(s)/member organization(s) to represent the community?7°

68 Id. at Pg. 4-18.
69 Id.
0 |d. at Pg. 4-17.
.
2 .

73 Id. at Pgs. 4-18-4-19 (https://newgtlds.icann.org/en/applicants/agb/string-contention-procedures-
04jun12-en.pdf).

74 See CPE Guidelines at Pgs. 16-17 (https://newgtlds.icann.org/en/applicants/cpe/guidelines-27sep13-
en.pdf).

s d.
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e Does the applicant have documented authority to represent the community?7¢
e Does the applicant have support from at least one group with relevance?’”

For sub-criterion 4-B, Opposition, the CPE Guidelines state that the following question

must be evaluated when considering the application:

e Does the application have any opposition that is deemed relevant?78

V. The CPE Provider Applied The CPE Criteria
Consistently In All CPEs.

FTI assessed whether the CPE Provider consistently followed the same evaluation
process in all CPEs, and whether the CPE Provider applied the CPE criteria on a
consistent basis throughout the evaluation process. FTI found that the CPE Provider
consistently followed the same evaluation process in all CPEs and that it consistently
applied each CPE criterion and sub-criterion in the same manner in each CPE. In
particular, as explained in detail below, the CPE Provider evaluated each application in
the same way. While some applications received full points, others received partial
points, and others received zero points for any given criterion, the scoring decisions
were not the result of any inconsistent or disparate treatment by the CPE Provider.
Instead, the CPE Provider's scoring decisions were based on a rigorous and consistent
application of the requirements set forth in the Applicant Guidebook and CPE
Guidelines. FTI also evaluated whether the CPE Provider was consistent in the use of

Clarifying Questions, and concludes that a consistent approach was employed.

FTI's investigation was informed by the concerns raised in the Reconsideration
Requests, IRP proceedings and correspondence submitted to ICANN organization
related to the CPE process. Reconsideration is an accountability mechanism available

under ICANN organization's Bylaws and involves a review process administered by the

% Id.
.
8 |d. at Pg. 19.
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BGC.”™ Since the commencement of the New gTLD Program, more than 20
Reconsideration Requests have been filed where the requestor sought reconsideration
of CPE results. FTI reviewed in detail these requests and the corresponding BGC's
recommendations and/or determinations, as well as the Board's actions associated with
these requests.® Several requestors made claims that are of particular relevance to
Scope 2 of the CPE Process Review. Specifically, FTI observed several claims that
certain CPE criteria were applied inconsistently across the various CPEs as reflected in
the CPE reports, particularly with respect to the Community Establishment and Nexus
criteria. FTI also reviewed claims raised by various claimants in IRP proceedings
challenging CPE outcomes. FTI factored the CPE-related claims raised in both the
Reconsideration Requests and the IRPs into its investigation. It is noted, however, that
FTlI's task is to evaluate whether the CPE criteria as set forth in the Applicant
Guidebook and CPE Guidelines were applied consistently throughout each CPE.#" FTI
was not asked to re-evaluate the applications. Ultimately, as detailed below, FTI found

no evidence of inconsistent or disparate treatment by the CPE Provider.

A. The Community Establishment Criterion (Criterion 1)
was Applied Consistently in all CPEs.

To assess whether the Community Establishment criterion was applied consistently, FTI
evaluated how the CPE Provider applied each sub-criterion, i.e., Delineation and
Extension. In doing so, FTI considered whether the CPE Provider approached in a
consistent manner the questions that, pursuant to the Applicant Guidebook and CPE
Guidelines, must be asked by the CPE Provider when evaluating each sub-criterion. In

order to complete this evaluation, FTI reviewed the CPE Provider's scoring and

7 Prior to 22 July 2017, the BGC was tasked with reviewing reconsideration requests. See ICANN
organizations Bylaws, 1 October 2016, ART. 4, § 4.2 (e) (https://www.icann.org/resources/pages/bylaws-
2016-09-30-en#article4). Following 22 July 2017, the Board Accountability Mechanisms Committee
(BAMC) is tasked with reviewing and making recommendations to the Board on reconsideration requests.
See ICANN organization Bylaws, 22 July 2017, 4, § 4.2 (e)
(https://www.icann.org/resources/pages/governance/bylaws-en/#article4).

80 Jd.

81 See https://www.icann.org/resources/board-material/minutes-bgc-2016-10-18-en; see also
https://newgtlds.icann.org/en/applicants/cpe/process-review-update-02jun17-en.pdf.
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corresponding rationale for each sub-criterion for Community Establishment for each
report and compared all reports to each other to determine if the CPE Provider applied
each sub-criterion consistently and in accordance with the Applicant Guidebook and
CPE Guidelines.

As noted above, the Community Establishment criterion is measured by two sub-
criterion: (i) Delineation (worth two points); and (ii) Extension (worth two points).22 While
some applications received full points for the Community Establishment criterion and
others did not, the CPE Provider's findings in this regard were not the result of
inconsistent application of the criterion. Rather, based on its investigation, FTI
concludes that all applications were evaluated on a consistent basis by the CPE

Provider.

1.  Sub-criterion 1-A: Delineation

To receive two points for Delineation, the Applicant Guidebook and CPE Guidelines
require that the community as defined in the application be clearly delineated,
organized, and pre-existing.8® FTI observed that all 26 CPE reports revealed that the
CPE Provider methodically evaluated each element across all 26 CPEs. As reflected in

twelve CPE reports, the relevant applications received the maximum two points;?* as

82 Applicant Guidebook, Module 4.2.3 at Pg. 4-10 (https://newgtlds.icann.org/en/applicants/agb/string-

contention-procedures-04jun12-en.pdf).

8 Id. See also CPE Guidelines at Pg. 3 (https://newgtlds.icann.org/en/applicants/cpe/guidelines-
27sep13-en.pdf).

84 Twelve CPE reports recorded the maximum two points. See OSAKA CPE Report
(https://www.icann.org/sites/default/files/tids/osaka/osaka-cpe-1-901-9391-en.pdf); TENNIS CPE Report
(https://www.icann.org/sites/default/files/tids/tennis/tennis-cpe-1-1723-69677-en.pdf); MLS CPE Report
(https://www.icann.org/sites/default/files/tids/mls/mls-cpe-1-1888-47714-en.pdf); HOTEL CPE Report
(https://www.icann.org/sites/default/files/tids/hotel/hotel-cpe-1-1032-95136-en.pdf); ECO CPE Report
(https://www.icann.org/sites/default/files/tids/eco/eco-cpe-1-912-59314-en.pdf); GAY CPE Report
(https://www.icann.org/sites/default/files/tids/gay/gay-cpe-1-1713-23699-en.pdf); GAY 2 CPE Report
(https://www.icann.org/sites/default/files/tlds/gay/gay-cpe-rr-1-1713-23699-en.pdf); SPA CPE Report
(https://www.icann.org/sites/default/files/tlds/spa/spa-cpe-1-1309-81322-en.pdf); CPA (USA) CPE Report
(https://www.icann.org/sites/default/files/tids/cpa/cpa-cpe-1-1911-56672-en.pdf); CPA (AU) CPE Report
(https://www.icann.org/sites/default/files/tlds/cpa/cpa-cpe-1-1744-1971-en.pdf); MERCK (RH) CPE Report
(https://www.icann.org/sites/default/files/tids/merck/merck-cpe-1-1702-73085-en.pdf); and MERCK
(KGaA) CPE Report (https://www.icann.org/sites/default/files/tlds/merck/merck-cpe-1-980-7217-en.pdf).
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shown in one CPE report, the relevant application received one point;® and as noted in

13 CPE reports, the relevant applications received zero points.&

a. Clearly Delineated

Two conditions must be met for a community to be clearly delineated: (i) there must be
a clear, straightforward membership definition; and (ii) there must be awareness and

recognition of a community as defined by the application among its members.#”

FTI observed that "a clear and straightforward membership" definition was deemed to
be sufficiently demonstrated where membership could be determined through formal
registration, certification, or accreditation (i.e., license, certificate of registration, etc.).8®

This was the case even if the CPE Provider found the community definition to be

85 One CPE report recorded one point. See RADIO CPE Report
https://www.icann.org/sites/default/files/tlds/radio/radio-cpe-1-1083-39123-en.pdf).

(
86 Thirteen CPE reports recorded zero points. See IMMO CPE Report
(https://www.icann.org/sites/default/files/tlds/immo/immo-cpe-1-1000-62742-en.pdf); TAXI CPE Report
(https://www.icann.org/sites/default/files/tids/taxi/taxi-cpe-1-1025-18840-en.pdf); GMBH CPE Report
(https://www.icann.org/sites/default/files/tids/gmbh/gmbh-cpe-1-1273-63351-en.pdf); INC CPE Report
(https://www.icann.org/sites/default/files/tlds/inc/inc-cpe-1-880-35979-en.pdf); LLC CPE Report
(https://www.icann.org/sites/default/files/tlds/lic/lic-cpe-1-880-17627-en.pdf); LLP CPE Report
(https://www.icann.org/sites/default/files/tids/lIp/lip-cpe-1-880-35508-en.pdf); ART (eflux) CPE Report
(https://www.icann.org/sites/default/files/tids/art/art-cpe-1-1675-51302-en.pdf); ART (Dadotart) CPE
Report (https://www.icann.org/sites/default/files/tids/art/art-cpe-1-1097-20833-en.pdf); KIDS CPE Report
(https://www.icann.org/sites/default/files/tids/kids/kids-cpe-1-1309-46695-en.pdf); MUSIC (.music LLC)
CPE Report (https://www.icann.org/sites/default/files/tlds/music/music-cpe-1-959-51046-en.pdf); SHOP
(GMO) CPE Report (https://www.icann.org/sites/default/files/tlds/shop/shop-cpe-1-890-52063-en.pdf);
SHOP (Commercial Connect) CPE Report (https://www.icann.org/sites/default/files/tlds/shop/shop-cpe-1-
1830-1672-en.pdf); and MUSIC (DotMusic Ltd.) CPE Report
(https://www.icann.org/sites/default/files/tids/music/music-cpe-1-1115-14110-en.pdf).

87 Applicant Guidebook, Module 4.2.3 at Pg. 4-11 (https://newgtlds.icann.org/en/applicants/agb/string-
contention-procedures-04jun12-en.pdf).

88  The CPE Provider determined that six of the 13 applications that received zero points for the
Delineation sub-criterion were not "clearly delineated" because they did not demonstrate "a clear and
straightforward membership." See ART (eflux) CPE Report
(https://www.icann.org/sites/default/files/tlds/art/art-cpe-1-1675-51302-en.pdf), GMBH CPE Report
(https://www.icann.org/sites/default/files/tids/gmbh/gmbh-cpe-1-1273-63351-en.pdf); IMMO CPE Report
(https://www.icann.org/sites/default/files/tlds/immo/immo-cpe-1-1000-62742-en.pdf); ART (Dadotart) CPE
Report (https://www.icann.org/sites/default/files/tids/art/art-cpe-1-1097-20833-en.pdf); KIDS CPE Report
(https://www.icann.org/sites/default/files/tids/kids/kids-cpe-1-1309-46695-en.pdf); and SHOP (GMO) CPE
Report (https://www.icann.org/sites/default/files/tlds/shop/shop-cpe-1-890-52063-en.pdf).
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broad.® On the other hand, the CPE Provider determined that a community definition
did not demonstrate a "clear and straightforward membership" if it was too broadly
defined in the application and could not be determined through formal registration, or
was "unbound and dispersed" because the community may not resonate with all
stakeholders that it seeks to represent.® The CPE Provider also determined that a
community definition showed a clear and straightforward membership where the
membership was dependent on having a clear connection to a defined geographic

area.®

FTI observed that the CPE Provider determined that there was "awareness and
recognition of a community as defined by the application among its members" where
membership could be determined through formal registration, certification, or
accreditation (i.e., license, certificate of registration, etc.).92 On the other hand, the CPE
Provider determined that the community as defined in the application did not have
awareness and recognition among its members if the affiliated businesses and sectors
had only a tangential relationship with the core community. In those instances, the CPE

Provider found that the affiliated businesses and sectors would not associate

89 See, e.g., TAXI CPE Report (https://www.icann.org/sites/default/files/tids/taxi/taxi-cpe-1-1025-18840-
en.pdf); LLC CPE Report (https://www.icann.org/sites/default/files/tlds/lic/lic-cpe-1-880-17627-en.pdf);
INC CPE Report (https://www.icann.org/sites/default/files/tlds/inc/inc-cpe-1-880-35979-en.pdf); and LLP
CPE Report (https://www.icann.org/sites/default/files/tids/llp/lip-cpe-1-880-35508-en.pdf).

%  See Applicant Guidebook, Module 4.2.3 at Pg. 4-11
(https://newgtlds.icann.org/en/applicants/agb/string-contention-procedures-04jun12-en.pdf).

91 OSAKA CPE Report (https://www.icann.org/sites/default/files/tids/osaka/osaka-cpe-1-901-9391-
en.pdf);TENNIS CPE Report (https://www.icann.org/sites/default/files/tlds/tennis/tennis-cpe-1-1723-
69677-en.pdf); CPA (USA) CPE Report (https://www.icann.org/sites/default/files/tids/cpa/cpa-cpe-1-1911-
56672-en.pdf); and CPA (AU) CPE Report (https://www.icann.org/sites/default/files/tlds/cpa/cpa-cpe-1-
1744-1971-en.pdf).

92 See, e.g., MLS CPE Report (https://www.icann.org/sites/default/files/tids/mls/mis-cpe-1-1888-47714-
en.pdf); GAY CPE Report (https://www.icann.org/sites/default/files/tids/gay/gay-cpe-1-1713-23699-
en.pdf); TENNIS CPE Report (https://www.icann.org/sites/default/files/tlds/tennis/tennis-cpe-1-1723-
69677-en.pdf); CPA (USA) CPE Report (https://www.icann.org/sites/default/files/tids/cpa/cpa-cpe-1-1911-
56672-en.pdf);CPA (AU) CPE Report (https://www.icann.org/sites/default/files/tids/cpa/cpa-cpe-1-1744-
1971-en.pdf); ECO CPE Report (https://www.icann.org/sites/default/files/tlds/eco/eco-cpe-1-912-59314-
en.pdf); HOTEL CPE Report (https://www.icann.org/sites/default/files/tlds/hotel/hotel-cpe-1-1032-95136-
en.pdf); and RADIO CPE Report (https://www.icann.org/sites/default/files/tlds/radio/radio-cpe-1-1083-
39123-en.pdf).
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themselves with the community as defined.®* The CPE Provider also determined that
commonality of interest was not enough to satisfy the "awareness and recognition of a
community" element because it did not provide substantive evidence of what the

Applicant Guidebook defines as "cohesion."%

The applications underlying the 12 CPE reports that recorded two points, and the one
CPE report that recorded one point satisfied both aspects of the clearly delineated
prong of the Delineation sub-criterion: the applications demonstrated a "clear and
straightforward membership" of community and an "awareness and recognition of a
community as defined by the application among its members.”®® Of the applications
underlying the 13 CPE reports that recorded zero points for the clearly delineated prong
of the Delineation sub-criterion, six did not satisfy either element for the clearly

delineated prong.®® The applications underlying the seven CPE reports that recorded

9 See, e.g., IMMO CPE Report (https://www.icann.org/sites/default/files/tids/immo/immo-cpe-1-1000-
62742-en.pdf); TAXI CPE Report (https://www.icann.org/sites/default/files/tlds/taxi/taxi-cpe-1-1025-
18840-en.pdf); INC CPE Report (https://www.icann.org/sites/default/files/tlds/inc/inc-cpe-1-880-35979-
en.pdf); LLP CPE Report (https://www.icann.org/sites/default/files/tids/lIp/llp-cpe-1-880-35508-en.pdf);
and LLC CPE Report (https://www.icann.org/sites/default/files/tlds/llc/llc-cpe-1-880-17627-en.pdf).

9  See, e.g., ART (eflux) CPE Report (https://www.icann.org/sites/default/files/tlds/art/art-cpe-1-1675-
51302-en.pdf); ART (Dadotart) CPE Report (https://www.icann.org/sites/default/files/tlds/art/art-cpe-1-
1097-20833-en.pdf); and KIDS CPE Report (https://www.icann.org/sites/default/files/tlds/kids/kids-cpe-1-
1309-46695-en.pdf).

9 OSAKA CPE Report (https://www.icann.org/sites/default/files/tids/osaka/osaka-cpe-1-901-9391-
en.pdf); TENNIS CPE Report (https://www.icann.org/sites/default/files/tlds/tennis/tennis-cpe-1-1723-
69677-en.pdf); MLS CPE Report (https://www.icann.org/sites/default/files/tlds/mls/mls-cpe-1-1888-47714-
en.pdf); HOTEL CPE Report (https://www.icann.org/sites/default/files/tlds/hotel/hotel-cpe-1-1032-95136-
en.pdf); ECO CPE Report (https://www.icann.org/sites/default/files/tlds/eco/eco-cpe-1-912-59314-en.pdf);
GAY CPE Report (https://www.icann.org/sites/default/files/tlds/gay/gay-cpe-1-1713-23699-en.pdf); GAY 2
CPE Report (https://www.icann.org/sites/default/files/tids/gay/gay-cpe-rr-1-1713-23699-en.pdf); SPA CPE
Report (https://www.icann.org/sites/default/files/tilds/spa/spa-cpe-1-1309-81322-en.pdf); CPA (USA) CPE
Report (https://www.icann.org/sites/default/files/tilds/cpa/cpa-cpe-1-1911-56672-en.pdf); CPA (AU) CPE
Report (https://www.icann.org/sites/default/files/tids/cpa/cpa-cpe-1-1744-1971-en.pdf); MERCK (RH) CPE
Report (https://www.icann.org/sites/default/files/tlds/merck/merck-cpe-1-1702-73085-en.pdf); MERCK
(KGaA) CPE Report (https://www.icann.org/sites/default/files/tids/merck/merck-cpe-1-980-7217-en.pdf);
and RADIO CPE Report (https://www.icann.org/sites/default/files/tlds/radio/radio-cpe-1-1083-39123-
en.pdf).

9% IMMO CPE Report (https://www.icann.org/sites/default/files/tids/immo/immo-cpe-1-1000-62742-
en.pdf); GMBH CPE Report (https://www.icann.org/sites/default/files/tlds/gmbh/gmbh-cpe-1-1273-63351-
en.pdf); ART (eflux) CPE Report (https://www.icann.org/sites/default/files/tlds/art/art-cpe-1-1675-51302-
en.pdf); ART (Dadotart) CPE Report (https://www.icann.org/sites/default/files/tlds/art/art-cpe-1-1097-
20833-en.pdf); KIDS CPE Report (https://www.icann.org/sites/default/files/tlds/kids/kids-cpe-1-1309-
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zero points for the clearly delineated prong were determined to have demonstrated a
"clear and straightforward membership" of community, but failed to demonstrate an
"awareness and recognition of a community as defined by the application among its
members."%” The applications underlying all 13 of the CPE reports that recorded zero
points failed to satisfy the "awareness" element of the clearly delineated prong of the

Delineation sub-criterion.

b. Organization

Two conditions must be met to fulfill the requirements for organization: (i) there must be
at least one entity mainly dedicated to the community; and (ii) there must be

documented evidence of community activities.®

FTI observed that, where the CPE Provider determined that there was not "at least one
entity mainly dedicated to the community," then the existing entities did not represent a
majority of the community as defined in the application.®® If the CPE Provider
determined that an application failed to satisfy either prong under the "clearly
delineated" analysis (see infra), then the CPE Provider also determined that there was
not "at least one entity mainly dedicated to the community" as defined in the

application.'® All applications that received two points for the Delineation sub-criterion

46695-en.pdf); and SHOP (GMQO) CPE Report (https://www.icann.org/sites/default/files/tlds/shop/shop-
cpe-1-890-52063-en.pdf).

97 TAXI CPE Report (https://www.icann.org/sites/default/files/tlds/taxi/taxi-cpe-1-1025-18840-en.pdf);
INC CPE Report (https://www.icann.org/sites/default/files/tlds/inc/inc-cpe-1-880-35979-en.pdf); LLC CPE
Report (https://www.icann.org/sites/default/files/tlds/lIc/lic-cpe-1-880-17627-en.pdf); LLP CPE Report
(https://www.icann.org/sites/default/files/tids/lp/lip-cpe-1-880-35508-en.pdf); MUSIC (DotMusic Ltd.) CPE
Report (https://www.icann.org/sites/default/files/tlds/music/music-cpe-1-1115-14110-en.pdf); MUSIC
(.music LLC) CPE Report (https://www.icann.org/sites/default/files/tlds/music/music-cpe-1-959-51046-
en.pdf); and SHOP (Commercial Connect) CPE Report
(https://www.icann.org/sites/default/files/tids/shop/shop-cpe-1-1830-1672-en.pdf).

98  See Applicant Guidebook, Module 4.2.3 at Pg. 4-11
(https://newgtlds.icann.org/en/applicants/agb/string-contention-procedures-04jun12-en.pdf).

9 See, e.g., IMMO CPE Report (https://www.icann.org/sites/default/files/tids/immo/immo-cpe-1-1000-
62742-en.pdf); TAXI CPE Report (https://www.icann.org/sites/default/files/tlds/taxi/taxi-cpe-1-1025-
18840-en.pdf); and GMBH CPE Report (https://www.icann.org/sites/default/files/tids/gmbh/gmbh-cpe-1-
1273-63351-en.pdf).

100 See IMMO CPE Report (https://www.icann.org/sites/default/files/tlds/immo/immo-cpe-1-1000-62742-
en.pdf); TAXI CPE Report (https://www.icann.org/sites/default/files/tids/taxi/taxi-cpe-1-1025-18840-
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were determined to have "at least one entity mainly dedicated to the community."1°* Of
the applications underlying the 13 CPE reports that recorded zero points and the one
report that recorded one point for the Delineation sub-criterion, all were deemed to lack

"at least one entity mainly dedicated to the community" as defined.%?

With respect to the "documented evidence of community activities" prong, FTI observed

that an application was deemed to have satisfied this condition where community

en.pdf); GMBH CPE Report (https://www.icann.org/sites/default/files/tlds/gmbh/gmbh-cpe-1-1273-63351-
en.pdf); INC CPE Report (https://www.icann.org/sites/default/files/tlds/inc/inc-cpe-1-880-35979-en.pdf);
LLC CPE Report (https://www.icann.org/sites/default/files/tlds/lIc/lic-cpe-1-880-17627-en.pdf); LLP CPE
Report (https://www.icann.org/sites/default/files/tlds/lIp/llp-cpe-1-880-35508-en.pdf); ART (eflux) CPE
Report (https://www.icann.org/sites/default/files/tlds/art/art-cpe-1-1675-51302-en.pdf); ART (Dadotart)
CPE Report (https://www.icann.org/sites/default/files/tids/art/art-cpe-1-1097-20833-en.pdf); KIDS CPE
Report (https://www.icann.org/sites/default/files/tlds/kids/kids-cpe-1-1309-46695-en.pdf); MUSIC (.music
LLC) CPE Report (https://www.icann.org/sites/default/files/tids/music/music-cpe-1-959-51046-en.pdf);
SHOP (GMO) CPE Report (https://www.icann.org/sites/default/files/tlds/shop/shop-cpe-1-890-52063-
en.pdf); SHOP (Commercial Connect) CPE Report
(https://www.icann.org/sites/default/files/tids/shop/shop-cpe-1-1830-1672-en.pdf); and MUSIC (DotMusic
Ltd.) CPE Report (https://www.icann.org/sites/default/files/tlds/music/music-cpe-1-1115-14110-en.pdf).

101 OSAKA CPE Report (https://www.icann.org/sites/default/files/tlds/osaka/osaka-cpe-1-901-9391-
en.pdf); TENNIS CPE Report (https://www.icann.org/sites/default/files/tlds/tennis/tennis-cpe-1-1723-
69677-en.pdf); MLS CPE Report (https://www.icann.org/sites/default/files/tlds/mls/mls-cpe-1-1888-47714-
en.pdf); HOTEL CPE Report (https://www.icann.org/sites/default/files/tids/hotel/hotel-cpe-1-1032-95136-
en.pdf); ECO CPE Report (https://www.icann.org/sites/default/files/tlds/eco/eco-cpe-1-912-59314-en.pdf);
GAY CPE Report (https://www.icann.org/sites/default/files/tlds/gay/gay-cpe-1-1713-23699-en.pdf); GAY 2
CPE Report (https://www.icann.org/sites/default/files/tids/gay/gay-cpe-rr-1-1713-23699-en.pdf); SPA CPE
Report (https://www.icann.org/sites/default/files/tilds/spa/spa-cpe-1-1309-81322-en.pdf); CPA (USA) CPE
Report (https://www.icann.org/sites/default/files/tlds/cpa/cpa-cpe-1-1911-56672-en.pdf); CPA (AU) CPE
Report (https://www.icann.org/sites/default/files/tids/cpa/cpa-cpe-1-1744-1971-en.pdf); MERCK (RH) CPE
Report (https://www.icann.org/sites/default/files/tids/merck/merck-cpe-1-1702-73085-en.pdf); and MERCK
(KGaA) CPE Report (https://www.icann.org/sites/default/files/tids/merck/merck-cpe-1-980-7217-en.pdf).

102 IMMO CPE Report (https://www.icann.org/sites/default/files/tids/immo/immo-cpe-1-1000-62742-
en.pdf); TAXI CPE Report (https://www.icann.org/sites/default/files/tlds/taxi/taxi-cpe-1-1025-18840-
en.pdf); GMBH CPE Report (https://www.icann.org/sites/default/files/tlds/gmbh/gmbh-cpe-1-1273-63351-
en.pdf); INC CPE Report (https://www.icann.org/sites/default/files/tlds/inc/inc-cpe-1-880-35979-en.pdf);
LLC CPE Report (https://www.icann.org/sites/default/files/tlds/lIc/lic-cpe-1-880-17627-en.pdf); LLP CPE
Report (https://www.icann.org/sites/default/files/tlds/lIp/llp-cpe-1-880-35508-en.pdf); ART (eflux) CPE
Report (https://www.icann.org/sites/default/files/tids/art/art-cpe-1-1675-51302-en.pdf); ART (Dadotart)
(https://www.icann.org/sites/default/files/tlds/art/art-cpe-1-1097-20833-en.pdf); KIDS CPE Report
(https://www.icann.org/sites/default/files/tlds/kids/kids-cpe-1-1309-46695-en.pdf); MUSIC (.music LLC)
CPE Report (https://www.icann.org/sites/default/files/tlds/music/music-cpe-1-959-51046-en.pdf); SHOP
(GMO) CPE Report (https://www.icann.org/sites/default/files/tlds/shop/shop-cpe-1-890-52063-en.pdf);
SHOP (Commercial Connect) CPE Report (https://www.icann.org/sites/default/files/tlds/shop/shop-cpe-1-
1830-1672-en.pdf); MUSIC (DotMusic Ltd.) CPE Report
(https://www.icann.org/sites/default/files/tids/music/music-cpe-1-1115-14110-en.pdf); and RADIO CPE
Report (https://www.icann.org/sites/default/files/tids/radio/radio-cpe-1-1083-39123-en.pdf).
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activities were documented through formal membership or registration.'®* On the other
hand, if the CPE Provider determined that an application was unable to demonstrate
that there existed at least one entity mainly dedicated to the community as defined, then
that application did not satisfy this prong. Of the applications underlying the 12 CPE
reports that recorded two points for the Delineation sub-criterion, all satisfied the
"documented evidence of community activities" prong.’® All of the applications
underlying the 14 CPE reports that were deemed to lack "at least one entity mainly
dedicated to the community" as defined in the application, were also deemed to lack

"documented evidence of community activities."%

103 Seeg, e.g., HOTEL CPE Report (https://www.icann.org/sites/default/files/tlds/hotel/hotel-cpe-1-1032-
95136-en.pdf); CPA (USA) CPE Report (https://www.icann.org/sites/default/files/tids/cpa/cpa-cpe-1-1911-
56672-en.pdf); and TENNIS CPE Report (https://www.icann.org/sites/default/files/tlds/tennis/tennis-cpe-1-
1723-69677-en.pdf).

104 OSAKA CPE Report (https://www.icann.org/sites/default/files/tlds/osaka/osaka-cpe-1-901-9391-
en.pdf); TENNIS CPE Report (https://www.icann.org/sites/default/files/tlds/tennis/tennis-cpe-1-1723-
69677-en.pdf); MLS CPE Report (https://www.icann.org/sites/default/files/tlds/mls/mls-cpe-1-1888-47714-
en.pdf); HOTEL CPE Report (https://www.icann.org/sites/default/files/tids/hotel/hotel-cpe-1-1032-95136-
en.pdf); ECO CPE Report (https://www.icann.org/sites/default/files/tlds/eco/eco-cpe-1-912-59314-en.pdf);
GAY CPE Report (https://www.icann.org/sites/default/files/tlds/gay/gay-cpe-1-1713-23699-en.pdf); GAY 2
CPE Report (https://www.icann.org/sites/default/files/tids/gay/gay-cpe-rr-1-1713-23699-en.pdf); SPA CPE
Report (https://www.icann.org/sites/default/files/tilds/spa/spa-cpe-1-1309-81322-en.pdf); CPA (USA) CPE
Report (https://www.icann.org/sites/default/files/tlds/cpa/cpa-cpe-1-1911-56672-en.pdf); CPA (AU) CPE
Report (https://www.icann.org/sites/default/files/tids/cpa/cpa-cpe-1-1744-1971-en.pdf); MERCK (RH) CPE
Report (https://www.icann.org/sites/default/files/tids/merck/merck-cpe-1-1702-73085-en.pdf); and MERCK
(KGaA) CPE Report (https://www.icann.org/sites/default/files/tids/merck/merck-cpe-1-980-7217-en.pdf).

105 IMMO CPE Report (https://www.icann.org/sites/default/files/tlds/immo/immo-cpe-1-1000-62742-
en.pdf); TAXI CPE Report (https://www.icann.org/sites/default/files/tlds/taxi/taxi-cpe-1-1025-18840-
en.pdf); GMBH CPE Report (https://www.icann.org/sites/default/files/tlds/gmbh/gmbh-cpe-1-1273-63351-
en.pdf); INC CPE Report (https://www.icann.org/sites/default/files/tlds/inc/inc-cpe-1-880-35979-en.pdf);
LLC CPE Report (https://www.icann.org/sites/default/files/tlds/lIc/lic-cpe-1-880-17627-en.pdf); LLP CPE
Report (https://www.icann.org/sites/default/files/tlds/lIp/llp-cpe-1-880-35508-en.pdf); ART (eflux) CPE
Report (https://www.icann.org/sites/default/files/tids/art/art-cpe-1-1675-51302-en.pdf); ART (Dadotart)
CPE Report (https://www.icann.org/sites/default/files/tlds/art/art-cpe-1-1097-20833-en.pdf); KIDS CPE
Report (https://www.icann.org/sites/default/files/tlds/kids/kids-cpe-1-1309-46695-en.pdf); MUSIC (.music
LLC) CPE Report (https://www.icann.org/sites/default/files/tids/music/music-cpe-1-959-51046-en.pdf);
SHOP (GMO) CPE Report (https://www.icann.org/sites/default/files/tlds/shop/shop-cpe-1-890-52063-
en.pdf); SHOP (Commercial Connect) CPE Report
(https://www.icann.org/sites/default/files/tids/shop/shop-cpe-1-1830-1672-en.pdf); MUSIC (DotMusic Ltd.)
CPE Report (https://www.icann.org/sites/default/files/tids/music/music-cpe-1-1115-14110-en.pdf); and
RADIO CPE Report (https://www.icann.org/sites/default/files/tlds/radio/radio-cpe-1-1083-39123-en.pdf).
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C. Pre-existence

To fulfill the requirements for pre-existence, the community must have been active prior
to September 2007 (when the new gTLD policy recommendations were completed).'%
Thirteen applications failed to satisfy the pre-existence prong;'?” twelve applications

satisfied this prong.'8

FTI observed that, if the community as defined in the application was determined by the
CPE Provider to be a "construed" community, ' then the CPE Provider also found that
the community did not exist prior to September 2007, even if its constituent parts may

have been active prior to September 2007.11° Further, if the CPE Provider determined

106 Applicant Guidebook, Module 4.2.3 at Pg. 4-11 (https://newgtlds.icann.org/en/applicants/agb/string-
contention-procedures-04jun12-en.pdf).

107 IMMO CPE Report (https://www.icann.org/sites/default/files/tlds/immo/immo-cpe-1-1000-62742-
en.pdf); TAXI CPE Report (https://www.icann.org/sites/default/files/tlds/taxi/taxi-cpe-1-1025-18840-
en.pdf); GMBH CPE Report (https://www.icann.org/sites/default/files/tlds/gmbh/gmbh-cpe-1-1273-63351-
en.pdf); INC CPE Report (https://www.icann.org/sites/default/files/tlds/inc/inc-cpe-1-880-35979-en.pdf);
LLC CPE Report (https://www.icann.org/sites/default/files/tlds/llc/llc-cpe-1-880-17627-en.pdf); LLP CPE
Report (https://www.icann.org/sites/default/files/tlds/lp/lip-cpe-1-880-35508-en.pdf); ART (eflux) CPE
Report (https://www.icann.org/sites/default/files/tlds/art/art-cpe-1-1675-51302-en.pdf); ART (Dadotart)
CPE Report (https://www.icann.org/sites/default/files/tlds/art/art-cpe-1-1097-20833-en.pdf); KIDS CPE
Report (https://www.icann.org/sites/default/files/tlds/kids/kids-cpe-1-1309-46695-en.pdf); MUSIC (.music
LLC) CPE Report (https://www.icann.org/sites/default/files/tlds/music/music-cpe-1-959-51046-en.pdf);
SHOP (GMO) CPE Report (https://www.icann.org/sites/default/files/tids/shop/shop-cpe-1-890-52063-
en.pdf); SHOP (Commercial Connect) CPE Report
(https://www.icann.org/sites/default/files/tlds/shop/shop-cpe-1-1830-1672-en.pdf); and MUSIC (DotMusic
Ltd.) CPE Report (https://www.icann.org/sites/default/files/tlds/music/music-cpe-1-1115-14110-en.pdf).

108 OSAKA CPE Report (https://www.icann.org/sites/default/files/tlds/osaka/osaka-cpe-1-901-9391-
en.pdf); TENNIS CPE Report (https://www.icann.org/sites/default/files/tids/tennis/tennis-cpe-1-1723-
69677-en.pdf); MLS CPE Report (https://www.icann.org/sites/default/files/tlds/mls/mls-cpe-1-1888-47714-
en.pdf); HOTEL CPE Report (https://www.icann.org/sites/default/files/tids/hotel/hotel-cpe-1-1032-95136-
en.pdf); ECO CPE Report (https://www.icann.org/sites/default/files/tlds/eco/eco-cpe-1-912-59314-en.pdf);
GAY CPE Report (https://www.icann.org/sites/default/files/tids/gay/gay-cpe-1-1713-23699-en.pdf); GAY 2
CPE Report (https://www.icann.org/sites/default/files/tids/gay/gay-cpe-rr-1-1713-23699-en.pdf); SPA CPE
Report (https://www.icann.org/sites/default/files/tilds/spa/spa-cpe-1-1309-81322-en.pdf); CPA (USA) CPE
Report (https://www.icann.org/sites/default/files/tlds/cpa/cpa-cpe-1-1911-56672-en.pdf); CPA (AU) CPE
Report (https://www.icann.org/sites/default/files/tlds/cpa/cpa-cpe-1-1744-1971-en.pdf); MERCK (RH) CPE
Report (https://www.icann.org/sites/default/files/tids/merck/merck-cpe-1-1702-73085-en.pdf); MERCK
(KGaA) CPE Report (https://www.icann.org/sites/default/files/tlds/merck/merck-cpe-1-980-7217-en.pdf);
and RADIO CPE Report (https://www.icann.org/sites/default/files/tlds/radio/radio-cpe-1-1083-39123-
en.pdf).

109 Applicant Guidebook, Module 4.2.3 at Pg. 4-9 (https://newgtlds.icann.org/en/applicants/agb/string-
contention-procedures-04jun12-en.pdf).

10 Seeg, e.g., IMMO CPE Report (https://www.icann.org/sites/default/files/tlds/immo/immo-cpe-1-1000-
62742-en.pdf); TAXI CPE Report (https://www.icann.org/sites/default/files/tlds/taxi/taxi-cpe-1-1025-
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that an application failed to satisfy either prong under the "clearly delineated" analysis
(see infra), then the CPE Provider also determined that the application did not satisfy
the requirements for pre-existence.'"" Each of the applications underlying the 13 CPE
reports that recorded zero points for the Delineation sub-criterion were deemed by the
CPE Provider to set forth a "construed community."'2 Each of the applications
underlying the 12 CPE reports that recorded two points and the one that recorded one
point for the Delineation sub-criterion were determined to have demonstrated pre-

existence prior to September 2007.113

18840-en.pdf); GMBH CPE Report (https://www.icann.org/sites/default/files/tids/gmbh/gmbh-cpe-1-1273-
63351-en.pdf); INC CPE Report (https://www.icann.org/sites/default/files/tlds/inc/inc-cpe-1-880-35979-
en.pdf); LLC CPE Report (https://www.icann.org/sites/default/files/tlds/lIc/lic-cpe-1-880-17627-en.pdf);
LLP CPE Report (https://www.icann.org/sites/default/files/tids/lIp/llp-cpe-1-880-35508-en.pdf); ART (eflux)
CPE Report (https://www.icann.org/sites/default/files/tids/art/art-cpe-1-1675-51302-en.pdf); and ART
(Dadotart) CPE Report (https://www.icann.org/sites/default/files/tlds/art/art-cpe-1-1097-20833-en.pdf).

1 See Applicant Guidebook, Module 4.2.3 at Pg. 4-10
(https://newgtlds.icann.org/en/applicants/agb/string-contention-procedures-04jun12-en.pdf).

12 IMMO CPE Report (https://www.icann.org/sites/default/files/tids/immo/immo-cpe-1-1000-62742-
en.pdf); TAXI CPE Report (https://www.icann.org/sites/default/files/tlds/taxi/taxi-cpe-1-1025-18840-
en.pdf); GMBH CPE Report (https://www.icann.org/sites/default/files/tlds/gmbh/gmbh-cpe-1-1273-63351-
en.pdf); INC CPE Report (https://www.icann.org/sites/default/files/tlds/inc/inc-cpe-1-880-35979-en.pdf);
LLC CPE Report (https://www.icann.org/sites/default/files/tlds/lIc/lic-cpe-1-880-17627-en.pdf); LLP CPE
Report (https://www.icann.org/sites/default/files/tlds/lIp/llp-cpe-1-880-35508-en.pdf); ART (eflux) CPE
Report (https://www.icann.org/sites/default/files/tlds/art/art-cpe-1-1675-51302-en.pdf); ART (Dadotart)
CPE Report (https://www.icann.org/sites/default/files/tids/art/art-cpe-1-1097-20833-en.pdf); KIDS CPE
Report (https://www.icann.org/sites/default/files/tlds/kids/kids-cpe-1-1309-46695-en.pdf); MUSIC (.music
LLC) CPE Report (https://www.icann.org/sites/default/files/tids/music/music-cpe-1-959-51046-en.pdf);
SHOP (GMO) CPE Report (https://www.icann.org/sites/default/files/tlds/shop/shop-cpe-1-890-52063-
en.pdf); SHOP (Commercial Connect) CPE Report
(https://www.icann.org/sites/default/files/tids/shop/shop-cpe-1-1830-1672-en.pdf); and MUSIC (DotMusic
Ltd.) CPE Report (https://www.icann.org/sites/default/files/tlds/music/music-cpe-1-1115-14110-en.pdf).

113 OSAKA CPE Report (https://www.icann.org/sites/default/files/tlds/osaka/osaka-cpe-1-901-9391-
en.pdf); TENNIS CPE Report (https://www.icann.org/sites/default/files/tlds/tennis/tennis-cpe-1-1723-
69677-en.pdf); MLS CPE Report (https://www.icann.org/sites/default/files/tlds/mls/mls-cpe-1-1888-47714-
en.pdf); HOTEL CPE Report (https://www.icann.org/sites/default/files/tlds/hotel/hotel-cpe-1-1032-95136-
en.pdf); ECO CPE Report (https://www.icann.org/sites/default/files/tlds/eco/eco-cpe-1-912-59314-en.pdf);
GAY CPE Report (https://www.icann.org/sites/default/files/tlds/gay/gay-cpe-1-1713-23699-en.pdf); GAY 2
CPE Report (https://www.icann.org/sites/default/files/tids/gay/gay-cpe-rr-1-1713-23699-en.pdf); SPA CPE
Report (https://www.icann.org/sites/default/files/tids/spa/spa-cpe-1-1309-81322-en.pdf); CPA (USA) CPE
Report (https://www.icann.org/sites/default/files/tlds/cpa/cpa-cpe-1-1911-56672-en.pdf); CPA (AU) CPE
Report (https://www.icann.org/sites/default/files/tids/cpa/cpa-cpe-1-1744-1971-en.pdf); MERCK (RH) CPE
Report (https://www.icann.org/sites/default/files/tids/merck/merck-cpe-1-1702-73085-en.pdf); MERCK
(KGaA) CPE Report (https://www.icann.org/sites/default/files/tlds/merck/merck-cpe-1-980-7217-en.pdf);
and RADIO CPE Report (https://www.icann.org/sites/default/files/tlds/radio/radio-cpe-1-1083-39123-
en.pdf).
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2. Sub-Criterion 1-B: Extension

The Applicant Guidebook and CPE Guidelines require a community of considerable size

and longevity to receive full points for the Extension sub-criterion.'#

a. Size

Two conditions must be met to fulfill the requirements for size: the community must be
of considerable size and must display an awareness and recognition of a community
among its members. The CPE Provider determined that all community applicants
defined communities of considerable size.''® FTI observed that, where the CPE
Provider determined that the community lacked clear and straightforward membership

or there was not awareness of a community (i.e., where the CPE Provider found that the

114 See Applicant Guidebook, Module 4.2.3 at Pg. 4-10,
(https://newgtlds.icann.org/en/applicants/agb/string-contention-procedures-04jun12-en.pdf). See also
CPE Guidelines at Pg. 5 (https://newgtlds.icann.org/en/applicants/cpe/guidelines-27sep13-en.pdf).

5 IMMO CPE Report (https://www.icann.org/sites/default/files/tids/immo/immo-cpe-1-1000-62742-
en.pdf); TAXI CPE Report (https://www.icann.org/sites/default/files/tids/taxi/taxi-cpe-1-1025-18840-
en.pdf); GMBH CPE Report (https://www.icann.org/sites/default/files/tlds/gmbh/gmbh-cpe-1-1273-63351-
en.pdf); INC CPE Report (https://www.icann.org/sites/default/files/tlds/inc/inc-cpe-1-880-35979-en.pdf);
LLC CPE Report (https://www.icann.org/sites/default/files/tlds/llc/llc-cpe-1-880-17627-en.pdf); LLP CPE
Report (https://www.icann.org/sites/default/files/tlds/lIp/llp-cpe-1-880-35508-en.pdf); ART (eflux) CPE
Report (https://www.icann.org/sites/default/files/tlds/art/art-cpe-1-1675-51302-en.pdf); ART (Dadotart)
CPE Report (https://www.icann.org/sites/default/files/tids/art/art-cpe-1-1097-20833-en.pdf); KIDS CPE
Report (https://www.icann.org/sites/default/files/tlds/kids/kids-cpe-1-1309-46695-en.pdf); MUSIC (.music
LLC) CPE Report (https://www.icann.org/sites/default/files/tids/music/music-cpe-1-959-51046-en.pdf);
SHOP (GMO) CPE Report (https://www.icann.org/sites/default/files/tlds/shop/shop-cpe-1-890-52063-
en.pdf); SHOP (Commercial Connect) CPE Report
(https://www.icann.org/sites/default/files/tlds/shop/shop-cpe-1-1830-1672-en.pdf); and MUSIC (DotMusic
Ltd.) CPE Report (https://www.icann.org/sites/default/files/tlds/music/music-cpe-1-1115-14110-en.pdf);
OSAKA CPE Report (https://www.icann.org/sites/default/files/tlds/osaka/osaka-cpe-1-901-9391-en.pdf);
TENNIS CPE Report (https://www.icann.org/sites/default/files/tlds/tennis/tennis-cpe-1-1723-69677-
en.pdf); MLS CPE Report (https://www.icann.org/sites/default/files/tids/mls/mls-cpe-1-1888-47714-
en.pdf); HOTEL CPE Report (https://www.icann.org/sites/default/files/tlds/hotel/hotel-cpe-1-1032-95136-
en.pdf); ECO CPE Report (https://www.icann.org/sites/default/files/tlds/eco/eco-cpe-1-912-59314-en.pdf);
GAY CPE Report (https://www.icann.org/sites/default/files/tlds/gay/gay-cpe-1-1713-23699-en.pdf); GAY 2
CPE Report (https://www.icann.org/sites/default/files/tids/gay/gay-cpe-rr-1-1713-23699-en.pdf); SPA CPE
Report (https://www.icann.org/sites/default/files/tilds/spa/spa-cpe-1-1309-81322-en.pdf); CPA (USA) CPE
Report (https://www.icann.org/sites/default/files/tlds/cpa/cpa-cpe-1-1911-56672-en.pdf); CPA (AU) CPE
Report (https://www.icann.org/sites/default/files/tids/cpa/cpa-cpe-1-1744-1971-en.pdf); MERCK (RH) CPE
Report (https://www.icann.org/sites/default/files/tids/merck/merck-cpe-1-1702-73085-en.pdf); MERCK
(KGaA) CPE Report (https://www.icann.org/sites/default/files/tids/merck/merck-cpe-1-980-7217-en.pdf);
and RADIO CPE Report (https://www.icann.org/sites/default/files/tlds/radio/radio-cpe-1-1083-39123-
en.pdf).
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community as defined in the application was not "clearly delineated"), then the CPE
Provider determined that the size requirements could not be met."¢ All of the
applications underlying the 13 CPE Reports that recorded zero points for the "clearly
delineated" prong failed to demonstrate awareness of a community among its
members.""” Therefore, despite the fact that the CPE provider concluded that these 13
applications demonstrated communities of considerable size, all 13 that received zero
points for the "clearly delineated" prong could not satisfy the size requirements.'® Each
of the applications underlying the 12 CPE reports that recorded two points and the one
that recorded one point for the Delineation sub-criterion satisfied the awareness

requirement for the clearly delineated prong.''® Consequently, each of the applications

116 See, e.g., MUSIC (DotMusic Ltd.) CPE Report
(https://www.icann.org/sites/default/files/tlds/music/music-cpe-1-1115-14110-en.pdf) (application failed to
satisfy size requirements because it did not satisfy the awareness requirement of the "clearly delineated"
prong); IMMO CPE Report (https://www.icann.org/sites/default/files/tlds/immo/immo-cpe-1-1000-62742-
en.pdf) (application failed to satisfy size requirements because it did not satisfy either the clear and
straightforward membership requirement or the awareness requirement of the clearly delineated prong).

"7 IMMO (https://www.icann.org/sites/default/files/tids/immo/immo-cpe-1-1000-62742-en.pdf); TAXI CPE
Report (https://www.icann.org/sites/default/files/tlds/taxi/taxi-cpe-1-1025-18840-en.pdf); GMBH CPE
Report (https://www.icann.org/sites/default/files/tids/gmbh/gmbh-cpe-1-1273-63351-en.pdf); INC CPE
Report (https://www.icann.org/sites/default/files/tlds/inc/inc-cpe-1-880-35979-en.pdf); LLC CPE Report
(https://www.icann.org/sites/default/files/tlds/lic/lic-cpe-1-880-17627-en.pdf); LLP CPE Report
(https://www.icann.org/sites/default/files/tlds/lIp/lip-cpe-1-880-35508-en.pdf); ART (eflux) CPE Report
(https://www.icann.org/sites/default/files/tids/art/art-cpe-1-1675-51302-en.pdf); ART (Dadotart) CPE
Report (https://www.icann.org/sites/default/files/tlds/art/art-cpe-1-1097-20833-en.pdf); KIDS CPE Report
(https://www.icann.org/sites/default/files/tlds/kids/kids-cpe-1-1309-46695-en.pdf); MUSIC (.music LLC)
CPE Report (https://www.icann.org/sites/default/files/tids/music/music-cpe-1-959-51046-en.pdf); SHOP
(GMO) CPE Report (https://www.icann.org/sites/default/files/tlds/shop/shop-cpe-1-890-52063-en.pdf);
SHOP (Commercial Connect) CPE Report (https://www.icann.org/sites/default/files/tlds/shop/shop-cpe-1-
1830-1672-en.pdf); and MUSIC (DotMusic Ltd.) CPE Report
(https://www.icann.org/sites/default/files/tids/music/music-cpe-1-1115-14110-en.pdf).

118 See jd.

19 OSAKA CPE Report (https://www.icann.org/sites/default/files/tids/osaka/osaka-cpe-1-901-9391-
en.pdf); TENNIS CPE Report (https://www.icann.org/sites/default/files/tlds/tennis/tennis-cpe-1-1723-
69677-en.pdf); MLS CPE Report (https://www.icann.org/sites/default/files/tlds/mls/mls-cpe-1-1888-47714-
en.pdf); HOTEL CPE Report (https://www.icann.org/sites/default/files/tids/hotel/hotel-cpe-1-1032-95136-
en.pdf); ECO CPE Report (https://www.icann.org/sites/default/files/tlds/eco/eco-cpe-1-912-59314-en.pdf);
GAY CPE Report (https://www.icann.org/sites/default/files/tlds/gay/gay-cpe-1-1713-23699-en.pdf); GAY 2
CPE Report (https://www.icann.org/sites/default/files/tlds/gay/gay-cpe-rr-1-1713-23699-en.pdf); SPA CPE
Report (https://www.icann.org/sites/default/files/tids/spa/spa-cpe-1-1309-81322-en.pdf); CPA (USA) CPE
Report (https://www.icann.org/sites/default/files/tlds/cpa/cpa-cpe-1-1911-56672-en.pdf); CPA (AU) CPE
Report (https://www.icann.org/sites/default/files/tids/cpa/cpa-cpe-1-1744-1971-en.pdf); MERCK (RH) CPE
Report (https://www.icann.org/sites/default/files/tids/merck/merck-cpe-1-1702-73085-en.pdf); MERCK
(KGaA) CPE Report (https://www.icann.org/sites/default/files/tids/merck/merck-cpe-1-980-7217-en.pdf);
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underlying the 13 CPE reports that recorded points for Delineation also satisfied the

awareness requirement for size.'?0

b. Longevity

Two conditions must be met to fulfill the requirements for longevity: the community must
demonstrate longevity and must display an awareness and recognition of a community
among its members.?" FTI observed that, where the CPE Provider determined that the
community lacked clear and straightforward membership or there was not awareness of
a community (i.e., where the CPE Provider found that the community as defined in the
application was not "clearly delineated"), then the CPE Provider determined that the
longevity requirement could not be met. Of the 13 CPE Reports that recorded zero
points for the "clearly delineated" prong, all 13 corresponding applications failed to
demonstrate awareness of a community among its members.'??> Therefore, each of the
applications underlying the 13 CPE reports that recorded zero points for the "clearly
delineated" prong could not satisfy the longevity requirements. Because each of the
applications underlying the 12 CPE reports that recorded two points and the one that
recorded one point for the Delineation sub-criterion satisfied the awareness requirement

for the "clearly delineated" prong as well as the pre-existence prong, each of the

and RADIO CPE Report (https://www.icann.org/sites/default/files/tlds/radio/radio-cpe-1-1083-39123-
en.pdf).
120 See id.

21 See Applicant Guidebook, Module 4.2.3 at Pgs. 4-11-4-12
(https://newgtlds.icann.org/en/applicants/agb/string-contention-procedures-04jun12-en.pdf).

122 IMMO CPE Report (https://www.icann.org/sites/default/files/tlds/immo/immo-cpe-1-1000-62742-
en.pdf); TAXI CPE Report (https://www.icann.org/sites/default/files/tlds/taxi/taxi-cpe-1-1025-18840-
en.pdf); GMBH CPE Report (https://www.icann.org/sites/default/files/tlds/gmbh/gmbh-cpe-1-1273-63351-
en.pdf); INC CPE Report (https://www.icann.org/sites/default/files/tlds/inc/inc-cpe-1-880-35979-en.pdf);
LLC CPE Report (https://www.icann.org/sites/default/files/tlds/lIc/lic-cpe-1-880-17627-en.pdf); LLP CPE
Report (https://www.icann.org/sites/default/files/tlds/lip/lip-cpe-1-880-35508-en.pdf); ART (eflux) CPE
Report (https://www.icann.org/sites/default/files/tids/art/art-cpe-1-1675-51302-en.pdf); ART (Dadotart)
CPE Report (https://www.icann.org/sites/default/files/tlds/art/art-cpe-1-1097-20833-en.pdf); KIDS CPE
Report (https://www.icann.org/sites/default/files/tlds/kids/kids-cpe-1-1309-46695-en.pdf); MUSIC (.music
LLC) CPE Report (https://www.icann.org/sites/default/files/tids/music/music-cpe-1-959-51046-en.pdf);
SHOP (GMO) CPE Report (https://www.icann.org/sites/default/files/tlds/shop/shop-cpe-1-890-52063-
en.pdf); SHOP (Commercial Connect) CPE Report
(https://www.icann.org/sites/default/files/tids/shop/shop-cpe-1-1830-1672-en.pdf); and MUSIC (DotMusic
Ltd.) CPE Report (https://www.icann.org/sites/default/files/tlds/music/music-cpe-1-1115-14110-en.pdf).
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applications that received points for Delineation satisfied both requirements for

longevity.'23

The CPE Guidelines state that if an application obtains zero points for Delineation, an
application will receive zero points for Extension.'?* Accordingly, the 13 applications

that received zero points for Delineation also received zero points for Extension.

One application received three out of a possible four points for the Community
Establishment criterion.’? For the Delineation sub-criterion, the application received
one point because the CPE Provider determined that there was not one entity mainly
dedicated to the community as defined in the application, and therefore the community
as defined in the application was deemed not sufficiently organized.'? The application

received the full two points on the Extension sub-criterion.

Twelve applications received full points on the Community Establishment criterion.
Ultimately, FTI observed that the CPE Provider engaged in a consistent evaluation
process that strictly adhered to the criteria and requirements set forth in the Applicant
Guidebook and CPE Guidelines. FTI observed no instances where the CPE Provider's
evaluation process deviated from the applicable guidelines. Based on FTl's

investigation, FTI concludes that the CPE Provider consistently applied the Community

123 OSAKA CPE Report (https://www.icann.org/sites/default/files/tlds/osaka/osaka-cpe-1-901-9391-
en.pdf); TENNIS CPE Report (https://www.icann.org/sites/default/files/tlds/tennis/tennis-cpe-1-1723-
69677-en.pdf); MLS CPE Report (https://www.icann.org/sites/default/files/tlds/mls/mls-cpe-1-1888-47714-
en.pdf); HOTEL CPE Report (https://www.icann.org/sites/default/files/tlds/hotel/hotel-cpe-1-1032-95136-
en.pdf); ECO CPE Report (https://www.icann.org/sites/default/files/tlds/eco/eco-cpe-1-912-59314-en.pdf);
GAY CPE Report (https://www.icann.org/sites/default/files/tlds/gay/gay-cpe-1-1713-23699-en.pdf); GAY 2
CPE Report (https://www.icann.org/sites/default/files/tids/gay/gay-cpe-rr-1-1713-23699-en.pdf); SPA CPE
Report (https://www.icann.org/sites/default/files/tilds/spa/spa-cpe-1-1309-81322-en.pdf); CPA (USA) CPE
Report (https://www.icann.org/sites/default/files/tilds/cpa/cpa-cpe-1-1911-56672-en.pdf); CPA (AU) CPE
Report (https://www.icann.org/sites/default/files/tlds/cpa/cpa-cpe-1-1744-1971-en.pdf); MERCK (RH) CPE
Report (https://www.icann.org/sites/default/files/tlds/merck/merck-cpe-1-1702-73085-en.pdf); MERCK
(KGaA) CPE Report (https://www.icann.org/sites/default/files/tids/merck/merck-cpe-1-980-7217-en.pdf);
and RADIO CPE Report (https://www.icann.org/sites/default/files/tlds/radio/radio-cpe-1-1083-39123-
en.pdf).

124 See Applicant Guidebook, Module 4.2 at Pg. 4-12,
(https://newgtlds.icann.org/en/applicants/agb/string-contention-procedures-04jun12-en.pdf).

125 RADIO CPE Report (https://www.icann.org/sites/default/files/tlds/radio/radio-cpe-1-1083-39123-
en.pdf).
126 |d. at Pgs. 2-3.
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Establishment criterion in all CPEs. While the CPE Provider awarded different scores to
different applications, the scoring decisions were based on the same rationale, namely
a failure to satisfy the requirements that are set forth in the Applicant Guidebook and
CPE Guidelines.

B. The Nexus Criterion (Criterion 2) was Applied
Consistently in all CPEs.

To assess whether the Nexus criterion was applied consistently, FTI evaluated how the
CPE Provider applied each sub-criterion, i.e., Nexus and Uniqueness. In doing so, FTI
considered whether the CPE Provider approached in a consistent manner the questions
that, pursuant to the Applicant Guidebook and CPE Guidelines, must be asked by the
CPE Provider when evaluating each sub-criterion. In order to complete this evaluation,
FTI reviewed the CPE Provider's scoring and corresponding rationale for each sub-
criterion for Nexus for each report and compared all CPE reports to each other to
determine if the CPE Provider applied each sub-criterion consistently and in accordance
with the Applicant Guidebook and CPE Guidelines.

As noted above, the Nexus criterion is measured by two sub-criterion: (i) Nexus (worth
three points); and (ii) Uniqueness (worth one point)."?” While some applications

received full points for the Nexus criterion and others did not,'?® the CPE Provider's

127" Applicant Guidebook, Module 4.2.3 at Pgs. 4-12-4-13
(https://newgtlds.icann.org/en/applicants/agb/string-contention-procedures-04jun12-en.pdf).

128 Of the 26 CPE reports, the CPE Provider determined that 19 applications received zero points for
Nexus. SHOP (Commercial Connect) CPE Report
(https://www.icann.org/sites/default/files/tilds/shop/shop-cpe-1-1830-1672-en.pdf); ART (Dadotart) CPE
Report (https://www.icann.org/sites/default/files/tids/art/art-cpe-1-1097-20833-en.pdf); LLC CPE Report
(https://www.icann.org/sites/default/files/tlds/lic/lic-cpe-1-880-17627-en.pdf); LLP CPE Report
(https://www.icann.org/sites/default/files/tids/lp/lip-cpe-1-880-35508-en.pdf); INC CPE Report
(https://www.icann.org/sites/default/files/tids/inc/inc-cpe-1-880-35979-en.pdf); TAXI CPE Report
(https://www.icann.org/sites/default/files/tlds/taxi/taxi-cpe-1-1025-18840-en.pdf); KIDS CPE Report
(https://www.icann.org/sites/default/files/tids/kids/kids-cpe-1-1309-46695-en.pdf); SHOP CPE Report
(https://www.icann.org/sites/default/files/tlds/shop/shop-cpe-1-890-52063-en.pdf); IMMO CPE Report
(https://www.icann.org/sites/default/files/tlds/immo/immo-cpe-1-1000-62742-en.pdf); GMBH CPE Report
(https://www.icann.org/sites/default/files/tlds/gmbh/gmbh-cpe-1-1273-63351-en.pdf); MUSIC (.music LLP)
CPE Report (https://www.icann.org/sites/default/files/tlds/music/music-cpe-1-959-51046-en.pdf); MERCK
(KGaA) CPE Report (https://www.icann.org/sites/default/files/tlds/merck/merck-cpe-1-980-7217-en.pdf);
MERCK (RH) CPE Report (https://www.icann.org/sites/default/files/tids/merck/merck-cpe-1-1702-73085-
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findings in this regard were not the result of inconsistent application of the criterion.
Rather, based on FTlI's investigation, it was observed that all applications were

evaluated on a consistent basis by the CPE Provider.

1.  Sub-Criterion 2-A: Nexus

To receive a partial score of two points for Nexus,'?® the applied-for string must identify

the community. According to the Applicant Guidebook, "'Identify' means that the
applied-for string closely describes the community or the community members, without
over-reaching substantially beyond the community."'®® In order to receive the maximum
score of three points, the applied-for string must: (i) "identify" the community; and (ii)
match the name of the community or be a well-known short-form or abbreviation of the

community.

FTI observed that the CPE Provider determined that the applications underlying 19 CPE
reports received zero points for the Nexus sub-criterion because, in the CPE Provider's
determination, the applications failed to satisfy both of the requirements described
above. First, for the applications underlying 11 of the 19 CPE reports that recorded
zero points for the Nexus sub-criterion, the CPE Provider determined that the applied-

for string did not identify the community because it substantially overreached the

en.pdf); GAY CPE Report (https://www.icann.org/sites/default/files/tids/gay/gay-cpe-1-1713-23699-
en.pdf); GAY 2 CPE Report (https://www.icann.org/sites/default/files/tlds/gay/gay-cpe-rr-1-1713-23699-
en.pdf); CPA (USA) CPE Report (https://www.icann.org/sites/default/files/tlds/cpa/cpa-cpe-1-1911-56672-
en.pdf); CPA (AU) CPE Report (https://www.icann.org/sites/default/files/tids/cpa/cpa-cpe-1-1744-1971-
en.pdf); TENNIS CPE Report (https://www.icann.org/sites/default/files/tlds/tennis/tennis-cpe-1-1723-
69677-en.pdf); and MLS CPE Report (https://www.icann.org/sites/default/files/tids/mls/mlis-cpe-1-1888-
47714-en.pdf).

129 The Applicant Guidebook does not provide for one point to be awarded for the Nexus sub-criterion.
An application only may receive two points or three points for the Nexus sub-criterion.

130 Applicant Guidebook, Module 4.2.3 at Pg. 4-13 (https:/newgtlds.icann.org/en/applicants/agb/string-
contention-procedures-04jun12-en.pdf).
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community as defined in the application by indicating a wider or related community of

which the applicant is a part but is not specific to the applicant's community.'3!- 132

Second, for the applications underlying eight of the 19 CPE reports that recorded zero
points for the Nexus sub-criterion, the CPE Provider found that the applied-for string did
not match the name of the community or was not a well-known short form or
abbreviation. In this regard, the CPE Provider determined that, although the string
identified the name of the core community members, it failed to match or identify the
peripheral industries and entities included in the definition of the community set forth in
the application. Therefore, there was a misalignment between the proposed string and

the proposed community.'®® In several cases, the CPE Provider's conclusion that the

131 MLS CPE Report (https://www.icann.org/sites/default/files/tlds/mls/mis-cpe-1-1888-47714-en.pdf);
INC CPE Report (https://www.icann.org/sites/default/files/tlds/inc/inc-cpe-1-880-35979-en.pdf); LLC CPE
Report (https://www.icann.org/sites/default/files/tlds/lIc/lic-cpe-1-880-17627-en.pdf); LLP CPE Report
(https://www.icann.org/sites/default/files/tlds/lp/lip-cpe-1-880-35508-en.pdf); TENNIS CPE Report
(https://www.icann.org/sites/default/files/tlds/tennis/tennis-cpe-1-1723-69677-en.pdf); MERCK (KGaA)
CPE Report (https://www.icann.org/sites/default/files/tids/merck/merck-cpe-1-980-7217-en.pdf); MERCK
(RH) CPE Report (https://www.icann.org/sites/default/files/tlds/merck/merck-cpe-1-1702-73085-en.pdf);
CPA (USA) CPE Report (https://www.icann.org/sites/default/files/tids/cpa/cpa-cpe-1-1911-56672-en.pdf);
CPA (AU) CPE Report (https://www.icann.org/sites/default/files/tids/cpa/cpa-cpe-1-1744-1971-en.pdf);
SHOP (Commercial Connect) CPE Report (https://www.icann.org/sites/default/files/tlds/shop/shop-cpe-1-
1830-1672-en.pdf); and SHOP (GMO) CPE Report
(https://www.icann.org/sites/default/files/tlds/shop/shop-cpe-1-890-52063-en.pdf).

132 See Applicant Guidebook, Module 4.2.3 Criterion 2 definitions and Criterion 2 guidelines at Pg. 4-13
(https://newgtlds.icann.org/en/applicants/agb/string-contention-procedures-04jun12-en.pdf).

133 GMBH CPE Report (https://www.icann.org/sites/default/files/tids/gmbh/gmbh-cpe-1-1273-63351-
en.pdf) ("While the string identifies the name of the core community members (i.e. companies with the
legal form of a GmbH), it does not match or identify the regulatory authorities, courts and other institutions
that are included in the definition of the community as described in Criterion 1-A."); TAXI CPE Report
(https://www.icann.org/sites/default/files/tlds/taxi/taxi-cpe-1-1025-18840-en.pdf) (where community is
defined to include tangentially related industries, applied-for string name of "TAXI" fails to match or
identify the peripheral industries and entities that are included in the defined community); IMMO CPE
Report (https://www.icann.org/sites/default/files/tlds/immo/immo-cpe-1-1000-62742-en.pdf) (applied for
string identifies only the name of the core community members (primary and secondary real estate
members), but fails to identify peripheral industries and entities described as part of the community by the
applicant and does not match the defined community); ART (Dadotart) CPE Report
(https://www.icann.org/sites/default/files/tlds/art/art-cpe-1-1097-20833-en.pdf) ("While the string identifies
the name of the core community members (i.e. artists and organized members of the arts community) it
does not match or identify the art supporters that are included in the definition of the community as
described in Criterion 1-A" such as "audiences, consumers, and donors"); KIDS CPE Report
(https://www.icann.org/sites/default/files/tlds/kids/kids-cpe-1-1309-46695-en.pdf) (concluding that
although applied-for string identifies the core community members—kids—it fails to closely describe other
community members such as parents, who are not commonly known as "kids"); MUSIC (.music LLC)
CPE Report (https://www.icann.org/sites/default/files/tids/music/music-cpe-1-959-51046-en.pdf) (applied
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string did not identify the entire community was the consequence of the CPE Provider's
finding that the proposed community was not clearly delineated because it described a
dispersed or unbound group of persons or entities.’* Without a clearly delineated

community, the CPE Provider concluded that the one-word string could not adequately

identify the community.

Five CPE reports recorded two points for the Nexus sub-criterion.'®> FTI observed that
these CPE reports recorded partial points because the CPE Provider determined that
the underlying applications satisfied only the two-point requirement for Nexus: the
applied-for string must identify the community.'*¢ The CPE Provider determined that,
although the applied-for string identified the proposed community as defined in the
application, it did not "match" the name of the community nor constitute a well-known
short-form or abbreviation of the community name.'3” Specifically, the CPE Provider
concluded that, for the applications underlying these five CPE reports, the community
definition encompassed individuals or entities that were tangentially related to the

proposed community as defined in the application and therefore, the general public may

for string is over inclusive, identifying more individuals than are included in the defined community); GAY
CPE Report (https://www.icann.org/sites/default/files/tids/gay/gay-cpe-1-1713-23699-en.pdf) (the applied-
for string refers to a large group of individuals — all gay people worldwide — of which the community as
defined by the applicant is only a part); and GAY 2 CPE Report
(https://www.icann.org/sites/default/files/tids/gay/gay-cpe-rr-1-1713-23699-en.pdf) (applied-for string
"GAY" is commonly used to refer to men and women who identify as homosexual but not necessarily to
others in the defined community).

134 See, e.g., KIDS CPE Report (https://www.icann.org/sites/default/files/tids/kids/kids-cpe-1-1309-
46695-en.pdf); ART (Dadotart) CPE Report (https://www.icann.org/sites/default/files/tlds/art/art-cpe-1-
1097-20833-en.pdf); and IMMO CPE Report (https://www.icann.org/sites/default/files/tlds/immo/immo-
cpe-1-1000-62742-en.pdf).

135 HOTEL CPE Report (https://www.icann.org/sites/default/files/tlds/hotel/hotel-cpe-1-1032-95136-
en.pdf); ART (eflux) CPE Report (https://www.icann.org/sites/default/files/tlds/art/art-cpe-1-1675-51302-
en.pdf) ECO CPE Report (https://www.icann.org/sites/default/files/tids/eco/eco-cpe-1-912-59314-en.pdf);
MUSIC (DotMusic Ltd.) CPE Report (https://www.icann.org/sites/default/files/tlds/music/music-cpe-1-
1115-14110-en.pdf); and RADIO CPE Report (https://www.icann.org/sites/default/files/tlds/radio/radio-
cpe-1-1083-39123-en.pdf).

136 Applicant Guidebook, Module 4.2.3 at Pgs. 4-12-4-13
(https://newgtlds.icann.org/en/applicants/agb/string-contention-procedures-04jun12-en.pdf).

137 See, e.g., ECO CPE Report (https://www.icann.org/sites/default/files/tids/eco/eco-cpe-1-912-59314-
en.pdf) (concluding that string "ECQO" identifies community of environmentally responsible organizations,
but is not a match or well-known name because the various organizations in the defined community are
generally identified by use of the word "environment" or by words related to "eco" but not by "eco" itself or
on its own).
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not necessarily associate all of the members of the defined community with the string.'38
Thus, for these applications, there was no "established name" for the applied-for string
to match, as required by the Applicant Guidebook for a full score on Nexus.'® For all
CPE reports that did not record the full three points for the Nexus sub-criterion, the CPE
Provider's rationale was based on the definition of the community as defined in the

application.

Two CPE reports recorded the full three points for the Nexus sub-criterion.'* The CPE
Provider determined that the applied-for string in the applications underlying these two

CPE reports was closely aligned with the community as defined in the application,

138 HOTEL CPE Report (https://www.icann.org/sites/default/files/tlds/hotel/hotel-cpe-1-1032-95136-
en.pdf) (applied-for string "HOTEL" identifies core members of the defined community but is not a well-
known name for other members of the community such as hotel marketing associations that are only
related to hotels); MUSIC (DotMusic Ltd.) CPE Report
(https://www.icann.org/sites/default/files/tids/music/music-cpe-1-1115-14110-en.pdf) (concluding that
because the community defined in the application is a collection of many categories of individuals and
organizations, there is no "established name" for the applied-for string to match, as required by the
Applicant Guidebook for a full score on Nexus, but that partial points may be awarded because the string
"MUSIC" identifies all member categories, and successfully identifies the individuals and organizations
included in the applicant's defined community); ECO CPE Report
(https://www.icann.org/sites/default/files/tids/eco/eco-cpe-1-912-59314-en.pdf) (concluding that string
"ECQO" identifies community of environmentally responsible organizations, but is not a match or well-
known name because the various organizations in the defined community are generally identified by use
of the word "environment" or by words related to "eco" but not by "eco" itself or on its own); ART (eflux)
CPE Report (https://www.icann.org/sites/default/files/tids/art/art-cpe-1-1675-51302-en.pdf) (applied-for
string "ART" identifies defined community, but, given the subjective meaning of what constitutes art,
general public may not associate all members of the broadly defined community with the applied-for
string); and RADIO CPE Report (https://www.icann.org/sites/default/files/tlds/radio/radio-cpe-1-1083-
39123-en.pdf) (applied-for string "RADIQ" identifies core members of the defined community but is not a
well-known name for other members of the community such as companies providing specific services that
are only related to radio).

139 See, e.g., MUSIC (DotMusic Limited) CPE Report (
https://www.icann.org/sites/default/files/tlds/music/music-cpe-1-1115-14110-en.pdf).

140 OSAKA CPE Report (https://www.icann.org/sites/default/files/tids/osaka/osaka-cpe-1-901-9391-
en.pdf); and SPA CPE Report (https://www.icann.org/sites/default/files/tlds/spa/spa-cpe-1-1309-81322-
en.pdf).

41 SPA CPE Report at Pg. 4 (https://www.icann.org/sites/default/files/tlds/spa/spa-cpe-1-1309-81322-
en.pdf); and OSAKA CPE Report at Pgs. 3-4 (https://www.icann.org/sites/default/files/tids/osaka/osaka-
cpe-1-901-9391-en.pdf).
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and/or was the established name by which the community is commonly known by

others.2

2. Sub-Criterion 2-B: Uniqueness

To fulfill the requirements for Uniqueness, the string must have no other significant
meaning beyond identifying the community described in the application.'® According to
the Applicant Guidebook and CPE Guidelines, if an application did not receive at least
two points for the Nexus sub-criterion, it could not receive the one point available for the
Uniqueness sub-criterion.' Therefore, the CPE Provider determined that the
applications underlying the 19 CPE reports that recorded zero points for Nexus were
ineligible for a score of one for Uniqueness. Each of the applications underlying the five
CPE reports that recorded two points for Nexus,'#® as well as the applications underlying
the two CPE reports that recorded three points for Nexus, %6 received one point for
Uniqueness. For each of the applications underlying these seven CPE reports, the CPE
Provider determined that the applied-for string had no other significant meaning beyond

identifying the community described in the application.

Ultimately, FTI observed that the CPE Provider engaged in a consistent evaluation
process that strictly adhered to the criteria and requirements set forth in the Applicant
Guidebook and CPE Guidelines. FTI observed no instances where the CPE Provider's

evaluation process deviated from the applicable guidelines pertaining to the Nexus

42 SPA CPE Report at Pgs. 4-5 (https://www.icann.org/sites/default/files/tids/spa/spa-cpe-1-1309-
81322-en.pdf).

143 Applicant Guidebook, Module 4.2.3 at Pg. 4-13 (https://newgtlds.icann.org/en/applicants/agb/string-
contention-procedures-04jun12-en.pdf).

44 See CPE Guidelines at Pgs. 9-10, https://newgtlds.icann.org/en/applicants/cpe/guidelines-27sep13-
en.pdf). See also Applicant Guidebook, Module 4.2.3 at Pg. 4-14
(https://newgtlds.icann.org/en/applicants/agb/string-contention-procedures-04jun12-en.pdf).

45 HOTEL CPE Report (https://www.icann.org/sites/default/files/tlds/hotel/hotel-cpe-1-1032-95136-
en.pdf); ART (eflux) CPE Report (https://www.icann.org/sites/default/files/tlds/art/art-cpe-1-1675-51302-
en.pdf); ECO CPE Report (https://www.icann.org/sites/default/files/tlds/eco/eco-cpe-1-912-59314-en.pdf);
MUSIC (DotMusic Ltd.) CPE Report (https://www.icann.org/sites/default/files/tlds/music/music-cpe-1-
1115-14110-en.pdf); and RADIO CPE Report (https://www.icann.org/sites/default/files/tlds/radio/radio-
cpe-1-1083-39123-en.pdf).

146 OSAKA CPE Report (https://www.icann.org/sites/default/files/tlds/osaka/osaka-cpe-1-901-9391-
en.pdf); and SPA CPE Report (https://www.icann.org/sites/default/files/tlds/spa/spa-cpe-1-1309-81322-
en.pdf).
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criterion. Based on FTl's investigation, FTI concludes that the CPE Provider
consistently applied the Nexus criterion in all CPEs. While the CPE Provider awarded
different scores to different applications, the scoring decisions were based on the same
rationale, namely a failure to satisfy the requirements that are set forth in the Applicant
Guidebook and CPE Guidelines.

C. The Registration Policies Criterion (Criterion 3) was
Applied Consistently in all CPEs.

To assess whether the Registration Policies criterion was applied consistently, FTI
evaluated how the CPE Provider applied each sub-criterion, (i) Eligibility, (i) Name
Selection, (iii) Content and Use; and (iv) Enforcement. In doing so, FTI considered
whether the CPE Provider approached in a consistent manner the questions that,
pursuant to the Applicant Guidebook and CPE Guidelines, must be asked by the CPE
Provider when evaluating each sub-criterion. In order to complete this evaluation, FTI
reviewed the CPE Provider's scoring and corresponding rationale for each sub-criterion
for Registration Policies for each application and compared all CPE reports to each
other to determine if the CPE Provider applied each sub-criterion consistently and in

accordance with the Applicant Guidebook and CPE Guidelines.

As noted above, the Registration Policies criterion is measured by four sub-criterion: (i)
Eligibility; (ii) Name Selection; (iii) Content and Use; and (iv) Enforcement, each of
which is worth one point."*” While some applications received full points for the
Registration Policies criterion and others did not, the CPE Provider's findings in this
regard were not the result of inconsistent application of the criterion. Rather, based on
FTI's investigation, it was observed that all applications were evaluated on a consistent
basis by the CPE Provider.

47 Applicant Guidebook, Module 4.2.3 at Pgs. 4-14-4-15
(https://newgtlds.icann.org/en/applicants/agb/string-contention-procedures-04jun12-en.pdf).
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1.  Sub-Criterion 3-A: Eligibility

To fulfill the requirements for Eligibility, the registration policies set forth in the

application must restrict the eligibility of prospective registrants to community
members.'“® All applications received one point for Eligibility. The CPE Provider made
this determination on a consistent basis. Specifically, FTI observed that the CPE
Provider awarded one point for Eligibility for all applications that underwent CPE
because each application restricted eligibility to community members only, as required
by the Applicant Guidebook.4®

In particular, the CPE Provider found that each application contained a registration
policy that restricted eligibility in one of the following ways: (i) by requiring registrants to
be verifiable participants in the relevant community or industry;'®° (ii) by listing the
professions that are eligible to apply;'* (iii) by requiring proof of affiliation through

licenses, certificates of registration or membership, official statements from

148 Id. at Pg. 4-14.
149 Id.

150 OSAKA CPE Report (https://www.icann.org/sites/default/files/tlds/osaka/osaka-cpe-1-901-9391-
en.pdf); HOTEL CPE Report (https://www.icann.org/sites/default/files/tlds/hotel/hotel-cpe-1-1032-95136-
en.pdf); ART (eflux) CPE Report (https://www.icann.org/sites/default/files/tlds/art/art-cpe-1-1675-51302-
en.pdf); ART (Dadotart) CPE Report (https://www.icann.org/sites/default/files/tlds/art/art-cpe-1-1097-
20833-en.pdf); ECO CPE Report (https://www.icann.org/sites/default/files/tlds/eco/eco-cpe-1-912-59314-
en.pdf); KIDS CPE Report (https://www.icann.org/sites/default/files/tlds/kids/kids-cpe-1-1309-46695-
en.pdf); MUSIC CPE Report (.music LLC) (https://www.icann.org/sites/default/files/tids/music/music-cpe-
1-959-51046-en.pdf); SHOP (GMO) CPE Report (https://www.icann.org/sites/default/files/tids/shop/shop-
cpe-1-890-52063-en.pdf); SHOP (Commercial Connect) CPE Report
(https://www.icann.org/sites/default/files/tlds/shop/shop-cpe-1-1830-1672-en.pdf); CPA (AICPA) CPE
Report (https://www.icann.org/sites/default/files/tilds/cpa/cpa-cpe-1-1911-56672-en.pdf); CPA (AU) CPE
Report (https://www.icann.org/sites/default/files/tlds/cpa/cpa-cpe-1-1744-1971-en.pdf); MUSIC (DotMusic
Ltd.) CPE Report (https://www.icann.org/sites/default/files/tlds/music/music-cpe-1-1115-14110-en.pdf);
TENNIS CPE Report (https://www.icann.org/sites/default/files/tlds/tennis/tennis-cpe-1-1723-69677-
en.pdf); LLC CPE Report (https://www.icann.org/sites/default/files/tlds/lIc/lic-cpe-1-880-17627-en.pdf);
INC CPE Report (https://www.icann.org/sites/default/files/tlds/inc/inc-cpe-1-880-35979-en.pdf); LLP CPE
Report (https://www.icann.org/sites/default/files/tids/lIp/lip-cpe-1-880-35508-en.pdf); GAY CPE Report
(https://www.icann.org/sites/default/files/tids/gay/gay-cpe-1-1713-23699-en.pdf); GAY 2 CPE Report
(https://www.icann.org/sites/default/files/tlds/gay/gay-cpe-rr-1-1713-23699-en.pdf); SPA CPE Report
(https://www.icann.org/sites/default/files/tids/spa/spa-cpe-1-1309-81322-en.pdf); MERCK (RH) CPE
Report (https://www.icann.org/sites/default/files/tids/merck/merck-cpe-1-1702-73085-en.pdf); and MERCK
(KGaA) CPE Report (https://www.icann.org/sites/default/files/tids/merck/merck-cpe-1-980-7217-en.pdf).

151 IMMO CPE Report (https://www.icann.org/sites/default/files/tlds/immo/immo-cpe-1-1000-62742-
en.pdf).
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superordinate authorities, or owners of trademarks;'%? (iv) by requiring registrants to be
members of specified organizations linked to or involved in the functions relating to the
applied-for community;'%? (v) by requiring that the registered domain name be "accepted
as legitimate; and beneficial to the cause and values of the radio industry; and
commensurate with the role and importance of the registered domain name; and in

good faith at the time of registration and thereafter."'%

2. Sub-Criterion 3-B: Name Selection

To fulfill the requirements for Name Selection, the application’s registration policies for
name selection for registrants must be consistent with the articulated community-based

purpose of the applied-for gTLD.55

In the sub-criterion for Name Selection, five CPE reports recorded zero points.'® The
CPE Provider made this determination on a consistent basis. Specifically, FTI observed
that the CPE Provider awarded zero points to these five applications because each
failed to satisfy a required element of the CPE Guidelines, including: (i) the name
selection rules were too vague to be consistent with the purpose of the community;'s7 (ii)

there were no comprehensive name selection rules;'8 (iii) there were no restrictions or

152 TAXI CPE Report (https://www.icann.org/sites/default/files/tids/taxi/taxi-cpe-1-1025-18840-en.pdf);.

153 MLS CPE Report (https://www.icann.org/sites/default/files/tlds/mls/mis-cpe-1-1888-47714-en.pdf);
and GmbH CPE Report (https://www.icann.org/sites/default/files/tids/gmbh/gmbh-cpe-1-1273-63351-
en.pdf).

154 RADIO CPE Report (https://www.icann.org/sites/default/files/tlds/radio/radio-cpe-1-1083-39123-
en.pdf).

155 See Applicant Guidebook, Module 4.2.3 at Pg. 4-15
(https://newgtlds.icann.org/en/applicants/agb/string-contention-procedures-04jun12-en.pdf).

156 IMMO CPE Report (https://www.icann.org/sites/default/files/tlds/immo/immo-cpe-1-1000-62742-
en.pdf); ART (eflux) CPE Report (https://www.icann.org/sites/default/files/tlds/art/art-cpe-1-1675-51302-
en.pdf); MUSIC (.music LLC) CPE Report (https://www.icann.org/sites/default/files/tids/music/music-cpe-
1-959-51046-en.pdf); SHOP (Commercial Connect) CPE Report
(https://www.icann.org/sites/default/files/tids/shop/shop-cpe-1-1830-1672-en.pdf); and MERCK (RH) CPE
Report (https://www.icann.org/sites/default/files/tlds/merck/merck-cpe-1-1702-73085-en.pdf).

157 IMMO CPE Report (https://www.icann.org/sites/default/files/tlds/immo/immo-cpe-1-1000-62742-
en.pdf).

158 ART (eflux) CPE Report (https://www.icann.org/sites/default/files/tlds/art/art-cpe-1-1675-51302-
en.pdf).
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guidelines for name selection;' (iv) the rules did not refer to the community-based

purpose;'® and (v) the applicant had not finalized name selection criteria.®"

Twenty-one CPE reports recorded one point for Name Selection.'®? The CPE Provider
made this determination on a consistent basis. Specifically, FTI observed that the CPE
Provider awarded one point to the applications underlying these CPE reports because
the applications set forth registration policies for name selection that were consistent
with the articulated community-based purpose of the applied-for gTLD, as required by
the Applicant Guidebook.63

The CPE Provider determined that the applications demonstrated adherence to the

Name Selection sub-criterion by: (i) outlining a comprehensive list of name selection

159 MUSIC (.music LLC) CPE Report (https://www.icann.org/sites/default/files/tlds/music/music-cpe-1-
959-51046-en.pdf).

160 SHOP (Commercial Connect) CPE Report (https://www.icann.org/sites/default/files/tlds/shop/shop-
cpe-1-1830-1672-en.pdf).

61 MERCK (RH) CPE Report CPE Report (https://www.icann.org/sites/default/files/tlds/merck/merck-
cpe-1-1702-73085-en.pdf).

162 TAXI CPE Report (https://www.icann.org/sites/default/files/tids/taxi/taxi-cpe-1-1025-18840-en.pdf);
OSAKA CPE Report (https://www.icann.org/sites/default/files/tlds/osaka/osaka-cpe-1-901-9391-en.pdf);
TENNIS CPE Report (https://www.icann.org/sites/default/files/tlds/tennis/tennis-cpe-1-1723-69677-
en.pdf); MLS CPE Report (https://www.icann.org/sites/default/files/tids/mls/mls-cpe-1-1888-47714-
en.pdf); GMBH CPE Report (https://www.icann.org/sites/default/files/tlds/gmbh/gmbh-cpe-1-1273-63351-
en.pdf); LLC CPE Report (https://www.icann.org/sites/default/files/tlds/lIc/lic-cpe-1-880-17627-en.pdf);
INC CPE Report (https://www.icann.org/sites/default/files/tlds/inc/inc-cpe-1-880-35979-en.pdf); LLP CPE
Report (https://www.icann.org/sites/default/files/tlds/lp/lip-cpe-1-880-35508-en.pdf); RADIO CPE Report
(https://www.icann.org/sites/default/files/tlds/radio/radio-cpe-1-1083-39123-en.pdf); HOTEL CPE Report
(https://www.icann.org/sites/default/files/tlds/hotel/hotel-cpe-1-1032-95136-en.pdf); ART (Dadotart) CPE
Report (https://www.icann.org/sites/default/files/tids/art/art-cpe-1-1097-20833-en.pdf); ECO CPE Report
(https://www.icann.org/sites/default/files/tids/eco/eco-cpe-1-912-59314-en.pdf); KIDS CPE Report
(https://www.icann.org/sites/default/files/tids/kids/kids-cpe-1-1309-46695-en.pdf); GAY CPE Report
(https://www.icann.org/sites/default/files/tids/gay/gay-cpe-1-1713-23699-en.pdf); GAY 2 CPE Report CPE
Report (https://www.icann.org/sites/default/files/tids/gay/gay-cpe-rr-1-1713-23699-en.pdf); SHOP (GMO)
CPE Report (https://www.icann.org/sites/default/files/tids/shop/shop-cpe-1-890-52063-en.pdf); SPA CPE
Report (https://www.icann.org/sites/default/files/tlds/spa/spa-cpe-1-1309-81322-en.pdf); CPA (USA) CPE
Report (https://www.icann.org/sites/default/files/tlds/cpa/cpa-cpe-1-1911-56672-en.pdf); CPA (AU) CPE
Report (https://www.icann.org/sites/default/files/tilds/cpa/cpa-cpe-1-1744-1971-en.pdf); MUSIC (DotMusic
Ltd.) CPE Report (https://www.icann.org/sites/default/files/tlds/music/music-cpe-1-1115-14110-en.pdf);
and MERCK (KGaA) CPE Report (https://www.icann.org/sites/default/files/tlds/merck/merck-cpe-1-980-
7217-en.pdf).

163 Applicant Guidebook, Module 4.2.3 at Pg. 4-15 (https:/newgtlds.icann.org/en/applicants/agb/string-
contention-procedures-04jun12-en.pdf).
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rules;'®* (ii) outlining the types of names that may be registered, while the name
selection rules were consistent with the purpose of the gTLD;"® (iii) specifying that
naming restrictions be specifically tailored to meet the needs of registrants while
maintaining the integrity of the registry, and ensuring that domain names meet certain
technical requirements;6¢ (iv) specifying that the associated boards use their corporate
name or an acronym, while foreign affiliates will also have to include geographical
modifiers in their second level domains;'¢ (v) specifying that the registrant's nexus with
the community and use of the domain must be commensurate with the role of the
registered domain, and with the role and importance of the domain name based on the
meaning an average user would reasonably assume in the context of the domain
name;'%8 (vi) specifying that eligible registrants are entitled to register any domain name
that is not reserved or registered at the time of registration submission while setting

aside a list of domain names that will be reserved for major brands;'®° and (vii) outlining

64 TAXI CPE Report (https://www.icann.org/sites/default/files/tids/taxi/taxi-cpe-1-1025-18840-en.pdf);
LLC CPE Report (https://www.icann.org/sites/default/files/tlds/lIc/llc-cpe-1-880-17627-en.pdf); INC CPE
Report (https://www.icann.org/sites/default/files/tids/inc/inc-cpe-1-880-35979-en.pdf); and LLP CPE
Report (https://www.icann.org/sites/default/files/tlds/lip/lip-cpe-1-880-35508-en.pdf).

165 OSAKA CPE Report (https://www.icann.org/sites/default/files/tlds/osaka/osaka-cpe-1-901-9391-
en.pdf); GMBH CPE Report (https://www.icann.org/sites/default/files/tlds/gmbh/gmbh-cpe-1-1273-63351-
en.pdf); ECO CPE Report (https://www.icann.org/sites/default/files/tlds/eco/eco-cpe-1-912-59314-en.pdf);
KIDS CPE Report (https://www.icann.org/sites/default/files/tlds/kids/kids-cpe-1-1309-46695-en.pdf); GAY
CPE Report (https://www.icann.org/sites/default/files/tids/gay/gay-cpe-1-1713-23699-en.pdf);GAY 2 CPE
Report CPE Report (https://www.icann.org/sites/default/files/tids/gay/gay-cpe-rr-1-1713-23699-en.pdf);
SHOP (GMO) CPE Report (https://www.icann.org/sites/default/files/tlds/shop/shop-cpe-1-890-52063-
en.pdf); SPA CPE Report (https://www.icann.org/sites/default/files/tlds/spa/spa-cpe-1-1309-81322-
en.pdf); CPA (USA) CPE Report (https://www.icann.org/sites/default/files/tlds/cpa/cpa-cpe-1-1911-56672-
en.pdf); CPA (AU) CPE Report (https://www.icann.org/sites/default/files/tids/cpa/cpa-cpe-1-1744-1971-
en.pdf); MUSIC (DotMusic Ltd.) CPE Report (https://www.icann.org/sites/default/files/tlds/music/music-
cpe-1-1115-14110-en.pdf); and MERCK (KGaA) CPE Report
(https://www.icann.org/sites/default/files/tids/merck/merck-cpe-1-980-7217-en.pdf).

166 TENNIS CPE Report (https://www.icann.org/sites/default/files/tlds/tennis/tennis-cpe-1-1723-69677-
en.pdf).

167 MLS CPE Report (https://www.icann.org/sites/default/files/tlds/mls/mls-cpe-1-1888-47714-en.pdf).
168 RADIO CPE Report (https://www.icann.org/sites/default/files/tids/radio/radio-cpe-1-1083-39123-
en.pdf).

69 HOTEL CPE Report (https://www.icann.org/sites/default/files/tlds/hotel/hotel-cpe-1-1032-95136-
en.pdf).
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restrictions on reserved names as well as a program providing special provisions for

trademarks and other rules.'7°

3. Sub-Criterion 3-C: Content and Use

To fulfill the requirements for Content and Use, the registration policies set forth in the
application must include rules for content and use for registrants that are consistent with

the articulated community-based purpose of the applied-for gTLD."""

In the sub-criterion for Content and Use, six CPE reports recorded zero points.'”? The
CPE Provider made this determination on a consistent basis. Specifically, FTI observed
that the CPE Provider awarded zero points to the applications underlying six of the CPE
reports for one of three reasons: (i) the rules for content and use for the community-
based purpose were too general or vague;'”® (ii) there was no evidence in the
application of requirements, restrictions, or guidelines for content and use that arose out
of the community-based purpose of the application;'”# or (iii) the policies for content and

use were not finalized.”®

70 ART (Dadotart) CPE Report (https://www.icann.org/sites/default/files/tids/art/art-cpe-1-1097-20833-
en.pdf).

71 Applicant Guidebook, Module 4.2.3 at Pg. 4-16 (https:/newgtlds.icann.org/en/applicants/agb/string-
contention-procedures-04jun12-en.pdf).

72 IMMO CPE Report (https://www.icann.org/sites/default/files/tlds/immo/immo-cpe-1-1000-62742-
en.pdf); MERCK (RH) CPE Report (https://www.icann.org/sites/default/files/tlds/merck/merck-cpe-1-1702-
73085-en.pdf); and GMBH CPE Report (https://www.icann.org/sites/default/files/tids/gmbh/gmbh-cpe-1-
1273-63351-en.pdf); ART (eflux) CPE Report (https://www.icann.org/sites/default/files/tlds/art/art-cpe-1-
1675-51302-en.pdf); MUSIC (.music LLC) CPE Report
(https://www.icann.org/sites/default/files/tlds/music/music-cpe-1-959-51046-en.pdf); and SPA CPE Report
(https://www.icann.org/sites/default/files/tlds/spa/spa-cpe-1-1309-81322-en.pdf).

73 IMMO CPE Report (https://www.icann.org/sites/default/files/tids/immo/immo-cpe-1-1000-62742-
en.pdf); SPA CPE Report (https://www.icann.org/sites/default/files/tlds/spa/spa-cpe-1-1309-81322-
en.pdf); ART (eflux) CPE Report CPE Report (https://www.icann.org/sites/default/files/tlds/art/art-cpe-1-
1675-51302-en.pdf); and GMBH CPE Report (https://www.icann.org/sites/default/files/tids/gmbh/gmbh-
cpe-1-1273-63351-en.pdf).

174 MUSIC (.music LLC) CPE Report (https://www.icann.org/sites/default/files/tlds/music/music-cpe-1-
959-51046-en.pdf).

75 MERCK (RH) CPE Report (https://www.icann.org/sites/default/files/tids/merck/merck-cpe-1-1702-
73085-en.pdf).
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Twenty CPE reports recorded one point for Content and Use. FTI observed that the
CPE Provider awarded one point to the applications underlying these CPE reports
because the corresponding applications included registration policies for content and
use that were consistent with the articulated community-based purpose of the applied-
for gTLD. The CPE Provider found this to be the case when the application: (i) set forth
specific registration policies for content and use that were tailored to the community-
based purpose of the gTLD;'"® (ii) had policies that stated that content or use could not
be inconsistent with the mission/purpose of the gTLD;'"” or (iii) had prohibitions on

certain types of content and/or abuse.'”®

4. Sub-Criterion 3-D: Enforcement

Two conditions must be met to fulfill the requirements for Enforcement: (i) the

registration policies set forth in the application must include specific enforcement

76 CPA (AU) CPE Report (https://www.icann.org/sites/default/files/tlds/cpa/cpa-cpe-1-1744-1971-
en.pdf); SHOP (GMO) CPE Report (https://www.icann.org/sites/default/files/tlds/shop/shop-cpe-1-890-
52063-en.pdf); CPA (USA) CPE Report (https://www.icann.org/sites/default/files/tlds/cpa/cpa-cpe-1-1911-
56672-en.pdf); KIDS CPE Report (https://www.icann.org/sites/default/files/tlds/kids/kids-cpe-1-1309-
46695-en.pdf); TAXI CPE Report (https://www.icann.org/sites/default/files/tlds/taxi/taxi-cpe-1-1025-
18840-en.pdf); MERCK (KGaA) CPE Report (https://www.icann.org/sites/default/files/tlds/merck/merck-
cpe-1-980-7217-en.pdf); MUSIC (DotMusic Ltd.) CPE Report
(https://www.icann.org/sites/default/files/tids/music/music-cpe-1-1115-14110-en.pdf); SHOP (Commercial
Connect) CPE Report (https://www.icann.org/sites/default/files/tlds/shop/shop-cpe-1-1830-1672-en.pdf);
MLS CPE Report (https://www.icann.org/sites/default/files/tids/mls/mlis-cpe-1-1888-47714-en.pdf);
HOTEL CPE Report (https://www.icann.org/sites/default/files/tlds/hotel/hotel-cpe-1-1032-95136-en.pdf)
ART (Dadotart) CPE Report (https://www.icann.org/sites/default/files/tlds/art/art-cpe-1-1097-20833-
en.pdf); GAY CPE Report (https://www.icann.org/sites/default/files/tids/gay/gay-cpe-1-1713-23699-
en.pdf); and GAY 2 CPE Report (https://www.icann.org/sites/default/files/tilds/gay/gay-cpe-rr-1-1713-
23699-en.pdf).

77 TENNIS CPE Report (https://www.icann.org/sites/default/files/tlds/tennis/tennis-cpe-1-1723-69677-
en.pdf); ECO CPE Report (https://www.icann.org/sites/default/files/tids/eco/eco-cpe-1-912-59314-en.pdf);
and RADIO CPE Report (https://www.icann.org/sites/default/files/tlds/radio/radio-cpe-1-1083-39123-
en.pdf).

178 OSAKA CPE Report (https://www.icann.org/sites/default/files/tids/osaka/osaka-cpe-1-901-9391-
en.pdf); INC CPE Report (https://www.icann.org/sites/default/files/tlds/inc/inc-cpe-1-880-35979-en.pdf);
LLC CPE Report (https://www.icann.org/sites/default/files/tlds/lic/llc-cpe-1-880-17627-en.pdf); and LLP
CPE Report (https://www.icann.org/sites/default/files/tlds/llp/lip-cpe-1-880-35508-en.pdf).
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measures constituting a coherent set; and (ii) the application must set forth appropriate

appeal mechanisms.'"?

In the sub-criterion for Enforcement, 14 CPE reports recorded zero points.'® The CPE
Provider made this determination on a consistent basis. Specifically, FTI observed that
the CPE Provider awarded zero points to the applications underlying 13 CPE reports
because each of the relevant applications lacked appeal mechanisms.'® The remaining
CPE report recorded zero points because the corresponding application did not outline
specific enforcement measures constituting a coherent set.’® A coherent set refers to
enforcement measures that ensure continued accountability to the named community,

and can include investigation practices, penalties, and takedown procedures with

79 Applicant Guidebook, Module 4.2.3 at Pg. 4-15 (https:/newgtlds.icann.org/en/applicants/agb/string-
contention-procedures-04jun12-en.pdf).

80 INC CPE Report (https://www.icann.org/sites/default/files/tids/inc/inc-cpe-1-880-35979-en.pdf); LLC
CPE Report (https://www.icann.org/sites/default/files/tlds/lIc/lic-cpe-1-880-17627-en.pdf); LLP CPE Report
(https://www.icann.org/sites/default/files/tids/lip/lip-cpe-1-880-35508-en.pdf); TENNIS CPE Report
(https://www.icann.org/sites/default/files/tlds/tennis/tennis-cpe-1-1723-69677-en.pdf); TAXI CPE Report
(https://www.icann.org/sites/default/files/tlds/taxi/taxi-cpe-1-1025-18840-en.pdf); IMMO CPE Report
(https://www.icann.org/sites/default/files/tlds/immo/immo-cpe-1-1000-62742-en.pdf); CPA (USA) CPE
Report (https://www.icann.org/sites/default/files/tlds/cpa/cpa-cpe-1-1911-56672-en.pdf); MLS CPE Report
(https://www.icann.org/sites/default/files/tilds/mls/mls-cpe-1-1888-47714-en.pdf); GMBH CPE Report
(https://www.icann.org/sites/default/files/tids/gmbh/gmbh-cpe-1-1273-63351-en.pdf); KIDS CPE Report
(https://www.icann.org/sites/default/files/tids/kids/kids-cpe-1-1309-46695-en.pdf); MUSIC (.music LLC)
CPE Report (https://www.icann.org/sites/default/files/tlds/music/music-cpe-1-959-51046-en.pdf); SHOP
(GMO) CPE Report (https://www.icann.org/sites/default/files/tlds/shop/shop-cpe-1-890-52063-en.pdf);
OSAKA CPE Report (https://www.icann.org/sites/default/files/tlds/osaka/osaka-cpe-1-901-9391-en.pdf);
and ART (eflux) CPE Report (https://www.icann.org/sites/default/files/tlds/art/art-cpe-1-1675-51302-
en.pdf).

181 INC CPE Report (https://www.icann.org/sites/default/files/tlds/inc/inc-cpe-1-880-35979-en.pdf); LLC
CPE Report (https://www.icann.org/sites/default/files/tlds/lic/lic-cpe-1-880-17627-en.pdf); LLP CPE Report
(https://www.icann.org/sites/default/files/tids/lip/lip-cpe-1-880-35508-en.pdf); TENNIS CPE Report
(https://www.icann.org/sites/default/files/tlds/tennis/tennis-cpe-1-1723-69677-en.pdf); TAXI CPE Report
(https://www.icann.org/sites/default/files/tlds/taxi/taxi-cpe-1-1025-18840-en.pdf); IMMO CPE Report
(https://www.icann.org/sites/default/files/tlds/immo/immo-cpe-1-1000-62742-en.pdf); CPA (USA) CPE
Report (https://www.icann.org/sites/default/files/tlds/cpa/cpa-cpe-1-1911-56672-en.pdf); MLS CPE Report
(https://www.icann.org/sites/default/files/tids/mls/mls-cpe-1-1888-47714-en.pdf); GMBH CPE Report
(https://www.icann.org/sites/default/files/tids/gmbh/gmbh-cpe-1-1273-63351-en.pdf); KIDS CPE Report
(https://www.icann.org/sites/default/files/tlds/kids/kids-cpe-1-1309-46695-en.pdf); MUSIC (.music LLC)
CPE Report (https://www.icann.org/sites/default/files/tids/music/music-cpe-1-959-51046-en.pdf); SHOP
(GMO) CPE Report (https://www.icann.org/sites/default/files/tlds/shop/shop-cpe-1-890-52063-en.pdf);
and OSAKA CPE Report (https://www.icann.org/sites/default/files/tlds/osaka/osaka-cpe-1-901-9391-
en.pdf).

182 ART (eflux) CPE Report (https://www.icann.org/sites/default/files/tids/art/art-cpe-1-1675-51302-
en.pdf).
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appropriate appeal mechanisms. This includes screening procedures for registrants,

and provisions to prevent and remedy any breaches of its terms by registrants.®

Twelve CPE reports recorded one point.’® The CPE Provider made this determination
on a consistent basis. Specifically, FTI observed that the CPE Provider awarded one
point to the applications underlying these CPE reports because the corresponding
applications set forth appeal mechanisms and outlined specific enforcement measures

constituting a coherent set.

Ultimately, FTI observed that the CPE Provider engaged in a consistent evaluation
process that strictly adhered to the criteria and requirements set forth in the Applicant
Guidebook and CPE Guidelines. FTI observed no instances where the CPE Provider's
evaluation process deviated from the applicable guidelines pertaining to the Registration
Policies criterion. Based on FTl's investigation, FTI concludes that the CPE Provider
consistently applied the Registration Policies criterion in all CPEs. While the CPE
Provider awarded different scores to different applications, the scoring decisions were
based on the same rationale, namely a failure to satisfy the requirements that are set
forth in the Applicant Guidebook and CPE Guidelines.

183 See CPE Guidelines at Pg. 14 (https://newgtlds.icann.org/en/applicants/cpe/guidelines-27sep13-
en.pdf).

84 CPA (AU) CPE Report (https://www.icann.org/sites/default/files/tids/cpa/cpa-cpe-1-1744-1971-
en.pdf); SPA CPE Report (https://www.icann.org/sites/default/files/tlds/spa/spa-cpe-1-1309-81322-
en.pdf); RADIO CPE Report (https://www.icann.org/sites/default/files/tlds/radio/radio-cpe-1-1083-39123-
en.pdf); HOTEL CPE Report (https://www.icann.org/sites/default/files/tlds/hotel/hotel-cpe-1-1032-95136-
en.pdf); ECO CPE Report (https://www.icann.org/sites/default/files/tlds/eco/eco-cpe-1-912-59314-en.pdf);
MUSIC (DotMusic Ltd.) CPE Report (https://www.icann.org/sites/default/files/tlds/music/music-cpe-1-
1115-14110-en.pdf); MERCK (RH) CPE Report
(https://www.icann.org/sites/default/files/tids/merck/merck-cpe-1-1702-73085-en.pdf); GAY CPE Report
(https://www.icann.org/sites/default/files/tids/gay/gay-cpe-1-1713-23699-en.pdf); GAY 2 CPE Report
(https://www.icann.org/sites/default/files/tilds/gay/gay-cpe-rr-1-1713-23699-en.pdf); MERCK (KGaA) CPE
Report (https://www.icann.org/sites/default/files/tlds/merck/merck-cpe-1-980-7217-en.pdf); ART
(Dadotart) CPE Report (https://www.icann.org/sites/default/files/tids/art/art-cpe-1-1097-20833-en.pdf);
and SHOP (Commercial Connect) CPE Report (https://www.icann.org/sites/default/files/tlds/shop/shop-
cpe-1-1830-1672-en.pdf).

50



D. The Community Endorsement Criterion (Criterion 4)
Was Applied Consistently in all CPEs.

To assess whether the Community Endorsement criterion was applied consistently, FTI
evaluated how the CPE Provider applied each sub-criterion, (i) Support and (ii)
Opposition. In doing so, FTI considered whether the CPE Provider approached in a
consistent manner the questions that, pursuant to the Applicant Guidebook and CPE
Guidelines, must be asked by the CPE Provider when evaluating each sub-criterion. In
order to complete this evaluation, FTI reviewed the CPE Provider's scoring and
corresponding rationale for each sub-criterion for Community Endorsement for each
application and compared all CPE reports to each other to determine if the CPE
Provider applied each sub-criterion consistently and in accordance with the Applicant
Guidebook and CPE Guidelines. 85

As noted above, the Community Endorsement criterion is measured by two sub-
criterion: (i) Support; and (ii) Opposition, each worth two points. While some
applications received full points for the Community Endorsement criterion and others did
not, the CPE Provider's findings in this regard were not the result of inconsistent
application of the criterion. Rather, based on FTl's investigation, it was observed that all

applications were evaluated on a consistent basis by the CPE Provider.

1.  Sub-Criterion 4-A: Support

To receive two points for Support: (i) the applicant must be the recognized community
institution/member organization; (ii) the application has documented support from the

recognized community institution(s)/member organization(s); or (iii) the applicant has

85 In its investigation, FTI observed that the CPE Provider engaged in the following process to evaluate
the Community Endorsement criterion. The CPE Provider sent verification emails to entities that
submitted letters of support or opposition in order to attempt to verify their authenticity. The CPE
Provider's evaluators then logged the results into a database. Separate correspondence tracker
spreadsheets also were maintained by the CPE Provider for each applicant. FTI reviewed all of these
materials in the course of its investigation. See https://newgtlds.icann.org/en/applicants/cpe/panel-
process-07aug14-en.pdf; and https://www.icann.org/en/system/files/correspondence/abruzzese-to-
weinstein-14mar16-en.pdf.
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documented authority to represent the community.'® To receive one point for Support,
the application must have documented support from at least one group with
relevance.'®” Zero points are awarded if the application has "insufficient proof of

support for a score of 1."188

All 26 CPE reports recorded at least one point for Support. Of those, 17 CPE reports
recorded only one point.’® Specifically, FTI observed that the CPE Provider awarded
one point to the applications underlying these CPE reports because the CPE Provider
determined that each application had sufficient documented support from at least one
group with relevance, but could not receive a full score of two points because the
applicant was not the recognized community institution/member organization, the
applicant did not have documented support from the recognized community
institution/member organization, nor did the applicant have documented authority to
represent the community, as required by the Applicant Guidebook.'® In each instance,
the entity(ies) expressing support for the application was not deemed by the CPE

Provider to constitute the recognized institutions that represent the community as

186 See Applicant Guidebook, Module 4.2.3 at Pg. 4-17
(https://newgtlds.icann.org/en/applicants/agb/string-contention-procedures-04jun12-en.pdf).

187 Id.
188 Id.

189 ART (eflux) CPE Report (https://www.icann.org/sites/default/files/tlds/art/art-cpe-1-1675-51302-
en.pdf); SHOP (Commercial Connect) CPE Report
(https://www.icann.org/sites/default/files/tids/shop/shop-cpe-1-1830-1672-en.pdf); LLP CPE Report
(https://www.icann.org/sites/default/files/tids/lp/lip-cpe-1-880-35508-en.pdf); LLC CPE Report
(https://www.icann.org/sites/default/files/tlds/lic/lic-cpe-1-880-17627-en.pdf); INC CPE Report
(https://www.icann.org/sites/default/files/tids/inc/inc-cpe-1-880-35979-en.pdf); TAXI CPE Report
(https://www.icann.org/sites/default/files/tids/taxi/taxi-cpe-1-1025-18840-en.pdf); IMMO CPE Report
(https://www.icann.org/sites/default/files/tilds/immo/immo-cpe-1-1000-62742-en.pdf); MUSIC (.music LLC)
CPE Report (https://www.icann.org/sites/default/files/tids/music/music-cpe-1-959-51046-en.pdf); GMBH
CPE Report (https://www.icann.org/sites/default/files/tids/gmbh/gmbh-cpe-1-1273-63351-en.pdf); SHOP
(GMO) CPE Report (https://www.icann.org/sites/default/files/tlds/shop/shop-cpe-1-890-52063-en.pdf);
KIDS CPE Report (https://www.icann.org/sites/default/files/tlds/kids/kids-cpe-1-1309-46695-en.pdf); GAY
CPE Report (https://www.icann.org/sites/default/files/tlds/gay/gay-cpe-1-1713-23699-en.pdf); GAY 2 CPE
Report (https://www.icann.org/sites/default/files/tilds/gay/gay-cpe-rr-1-1713-23699-en.pdf); MUSIC
(DotMusic Ltd.) CPE Report (https://www.icann.org/sites/default/files/tilds/music/music-cpe-1-959-51046-
en.pdf); ECO CPE Report (https://www.icann.org/sites/default/files/tids/eco/eco-cpe-1-912-59314-en.pdf);
SPA CPE Report (https://www.icann.org/sites/default/files/tlds/spa/spa-cpe-1-1309-81322-en.pdf); ART
(Dadotart) CPE Report (https://www.icann.org/sites/default/files/tids/art/art-cpe-1-1675-51302-en.pdf)

190 See Applicant Guidebook, Module 4.2.3 at Pg. 4-17
(https://newgtlds.icann.org/en/applicants/agb/string-contention-procedures-04jun12-en.pdf).
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defined in the application.’' In some cases, this meant that, although the supporting
entity was dedicated to the community, the supporting entity lacked reciprocal
recognition from community members as the entity authorized to represent them.'%? |n
others, the supporting entity did not "represent" the community because the supporting
entity was limited in geographic or thematic scope and, therefore, did not represent the

entire community as defined in the application.®

Nine CPE reports recorded the full two points for Support. Of the applications
underlying these nine CPE reports, FTI observed that four applications received two
points because the CPE Provider determined that the applications had documented
support from the recognized community institution/member organization.’* For the
other applications that received two points, the CPE Provider determined that the
applicant was the recognized community institution/member organization with the

authority to represent the community.’®> Whether the applicant or the supporting entity

191 See 204, supra.

192 See, e.g., GAY CPE Report (https://www.icann.org/sites/default/files/tids/gay/gay-cpe-1-1713-23699-
en.pdf) (concluding that supporting entity is clearly dedicated to the community and it serves the
community and its members in many ways, but is not the "recognized" community institution because it
lacked reciprocal recognition by community members of the organization's authority to represent it as
required by the Applicant Guidebook).

193 Seeg, e.g., IMMO CPE Report (https://www.icann.org/sites/default/files/tlds/immo/immo-cpe-1-1000-
62742-en.pdf) (relevant groups providing support do not constitute the recognized institutions to represent
the community because they are limited in geographic and thematic scope); and ART (eflux) CPE Report
(https://www.icann.org/sites/default/files/tlds/art/art-cpe-1-1675-51302-en.pdf) (same).

194 RADIO CPE Report (https://www.icann.org/sites/default/files/tlds/radio/radio-cpe-1-1083-39123-
en.pdf); HOTEL CPE Report (https://www.icann.org/sites/default/files/tlds/hotel/hotel-cpe-1-1032-95136-
en.pdf);MERCK (RH) CPE Report (https://www.icann.org/sites/default/files/tids/merck/merck-cpe-1-1702-
73085-en.pdf); and OSAKA CPE Report (https://www.icann.org/sites/default/files/tlds/osaka/osaka-cpe-1-
901-9391-en.pdf).

195 CPA (AU) CPE Report (https://www.icann.org/sites/default/files/tlds/cpa/cpa-cpe-1-1744-1971-
en.pdf); MLS CPE Report (https://www.icann.org/sites/default/files/tids/mls/mls-cpe-1-1888-47714-
en.pdf); CPA (USA) CPE Report (https://www.icann.org/sites/default/files/tlds/cpa/cpa-cpe-1-1911-56672-
en.pdf); TENNIS CPE Report (https://www.icann.org/sites/default/files/tlds/tennis/tennis-cpe-1-1723-
69677-en.pdf); and MERCK (KGaA) CPE Report
(https://www.icann.org/sites/default/files/tids/merck/merck-cpe-1-980-7217-en.pdf).
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constituted the recognized community institution was determined based upon consistent

application of the Applicant Guidebook's definition of "recognized."1%

2. Sub-Criterion 4-B: Opposition

To receive two points for Opposition, an application must have no opposition of
relevance.’®” To receive one point, an application may have relevant opposition from no

more than one group of non-negligible size.%®

Nine CPE reports recorded one point for Opposition.'® In each instance, the CPE
Provider determined that the underlying applications received relevant opposition from
no more than one group of non-negligible size. Opposition was deemed relevant on
several grounds: (i) opposition was from a community not identified in the application
but had an association to the applied-for string;2% (ii) the application was subject to a
legal rights objection (LRO);2" or (iii) opposition was not made for any reason forbidden

by the Applicant Guidebook, such as competition or obstruction.20?

196 Applicant Guidebook, Module 4.2.3 at Pgs. 4-17 and 4-18
(https://newgtlds.icann.org/en/applicants/agb/string-contention-procedures-04jun12-en.pdf).

197 |g. at Pg. 4-17.
198 Id.

199 MERCK (KGaA) CPE Report (https://www.icann.org/sites/default/files/tids/merck/merck-cpe-1-980-
7217-en.pdf); MERCK (RH) CPE Report (https://www.icann.org/sites/default/files/tids/merck/merck-cpe-1-
1702-73085-en.pdf); SHOP (Commercial Connect) CPE Report
(https://www.icann.org/sites/default/files/tilds/shop/shop-cpe-1-1830-1672-en.pdf); GAY CPE Report
(https://www.icann.org/sites/default/files/tids/gay/gay-cpe-1-1713-23699-en.pdf); GAY 2 CPE Report
(https://www.icann.org/sites/default/files/tilds/gay/gay-cpe-rr-1-1713-23699-en.pdf); LLP CPE Report
(https://www.icann.org/sites/default/files/tids/lip/lip-cpe-1-880-35508-en.pdf); LLC CPE Report
(https://www.icann.org/sites/default/files/tlds/lic/lic-cpe-1-880-17627-en.pdf); INC CPE Report
(https://www.icann.org/sites/default/files/tlds/inc/inc-cpe-1-880-35979-en.pdf); and MUSIC (.music LLC)
CPE Report (https://www.icann.org/sites/default/files/tids/music/music-cpe-1-959-51046-en.pdf). No CPE
reports recorded zero points for Opposition.

200 |LP CPE Report (https://www.icann.org/sites/default/files/tlds/lIp/lip-cpe-1-880-35508-en.pdf); LLC
CPE Report (https://www.icann.org/sites/default/files/tlds/llc/llc-cpe-1-880-17627-en.pdf); and INC CPE
Report (https://www.icann.org/sites/default/files/tlds/inc/inc-cpe-1-880-35979-en.pdf).

201 MERCK (KGaA) CPE Report (https://www.icann.org/sites/default/files/tlds/merck/merck-cpe-1-980-
7217-en.pdf); and MERCK (RH) CPE Report (https://www.icann.org/sites/default/files/tids/merck/merck-
cpe-1-1702-73085-en.pdf).

202 GAY CPE Report (https://www.icann.org/sites/default/files/tlds/gay/gay-cpe-1-1713-23699-en.pdf);
GAY 2 CPE Report (https://www.icann.org/sites/default/files/tlds/gay/gay-cpe-rr-1-1713-23699-en.pdf);
SHOP (Commercial Connect) CPE Report (https://www.icann.org/sites/default/files/tlds/shop/shop-cpe-1-
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Seventeen CPE reports recorded the full two points for Opposition.?®®> The CPE
Provider determined that the applications corresponding to 17 CPE reports did not have

any letters of relevant opposition.2*4

Ultimately, FTI observed that the CPE Provider engaged in a consistent evaluation
process that strictly adhered to the criteria and requirements set forth in the Applicant
Guidebook and CPE Guidelines. FTI observed no instances where the CPE Provider's
evaluation process deviated from the applicable guidelines pertaining to the Community
Endorsement criterion. Based on FTl's investigation, FTI concludes that the CPE
Provider consistently applied the Community Endorsement criterion in all CPEs. While
the CPE Provider awarded different scores to different applications, the scoring
decisions were based on the same rationale, namely a failure to satisfy the

requirements that are set forth in the Applicant Guidebook and CPE Guidelines.

1830-1672-en.pdf); and MUSIC (.music LLC) CPE Report
(https://www.icann.org/sites/default/files/tids/music/music-cpe-1-959-51046-en.pdf).

203 ART (eflux) CPE Report (https://www.icann.org/sites/default/files/tids/art/art-cpe-1-1675-51302-
en.pdf); MUSIC (DotMusic Ltd.) CPE Report (https://www.icann.org/sites/default/files/tlds/music/music-
cpe-1-1115-14110-en.pdf); ECO CPE Report (https://www.icann.org/sites/default/files/tlds/eco/eco-cpe-1-
912-59314-en.pdf); HOTEL CPE Report (https://www.icann.org/sites/default/files/tids/hotel/hotel-cpe-1-
1032-95136-en.pdf); OSAKA CPE Report (https://www.icann.org/sites/default/files/tlds/osaka/osaka-cpe-
1-901-9391-en.pdf); SPA CPE Report (https://www.icann.org/sites/default/files/tlds/spa/spa-cpe-1-1309-
81322-en.pdf); RADIO CPE Report (https://www.icann.org/sites/default/files/tlds/radio/radio-cpe-1-1083-
39123-en.pdf). TENNIS CPE Report (https://www.icann.org/sites/default/files/tlds/tennis/tennis-cpe-1-
1723-69677-en.pdf); MLS CPE Report (https://www.icann.org/sites/default/files/tlds/mls/mls-cpe-1-1888-
47714-en.pdf); CPA (USA) CPE Report (https://www.icann.org/sites/default/files/tids/cpa/cpa-cpe-1-1911-
56672-en.pdf); CPA (AU) CPE Report (https://www.icann.org/sites/default/files/tids/cpa/cpa-cpe-1-1744-
1971-en.pdf); GMBH CPE Report (https://www.icann.org/sites/default/files/tids/gmbh/gmbh-cpe-1-1273-
63351-en.pdf); IMMO CPE Report (https://www.icann.org/sites/default/files/tlds/immo/immo-cpe-1-1000-
62742-en.pdf); SHOP (GMO) CPE Report (https://www.icann.org/sites/default/files/tids/shop/shop-cpe-1-
890-52063-en.pdf); KIDS CPE Report (https://www.icann.org/sites/default/files/tlds/kids/kids-cpe-1-1309-
46695-en.pdf); TAXI CPE Report (https://www.icann.org/sites/default/files/tlds/taxi/taxi-cpe-1-1025-
18840-en.pdf); and ART (Dadotart) CPE Report (https://www.icann.org/sites/default/files/tlds/art/art-cpe-
1-1097-20833-en.pdf).

204 Id.
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VI. The CPE Provider's Use of Clarifying Questions Did
Not Evidence Disparate Treatment.

Throughout the CPE process, the CPE Provider had the option to ask Clarifying
Questions of the applicant about the relevant application.??®> Clarifying Questions were
not intended to permit an applicant to introduce new material or otherwise amend an
application, but rather were a means for the applicant to make its application more clear
and free from ambiguity.?2°¢ The CPE Provider composed the Clarifying Questions and
sent them to ICANN organization, which would transmit the Clarifying Questions to the
applicants. FTI observed that ICANN organization would review the wording of
Clarifying Questions prior to sending them to the applicants. The CPE Provider
confirmed that was done to ensure that the wording of the question was appropriate
insofar as it did not contravene the Applicant Guidebook's guideline that responses to
Clarifying Questions may not be used to introduce new material or amend the
application.?” ICANN organization did not comment on the substance of any Clarifying

Question.

Based on FTI’s investigation, it was observed that the CPE Provider posed Clarifying
Questions seven times in the CPE process. Based on a plain reading, five of the seven
were framed to clarify information in the applications. For example, the CPE Provider
asked a Clarifying Question where it found part of an application to be unclear or
internally inconsistent insofar as the community was defined by the applicant differently

in two different sections of the application.

Two Clarifying Questions related to letters of support. In one application, letters of
support were referenced, but were not submitted with the application materials.

Accordingly, the CPE Provider issued a Clarifying Question identifying the

205 See CPE Frequently Asked Questions at Pg. 4 (https:/newgtlds.icann.org/en/applicants/cpe/fags-
13aug14-en.pdf).

206 |d. at Pgs. 4-5. See also Board Determination, at Pgs. 15-16
(https://www.icann.org/en/system/files/files/reconsideration-15-21-dotgay-bgc-determination-01feb16-
en.pdf).

207 Id.
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administrative error. In the other, the applicant submitted multiple letters of support, but
the CPE Provider was unable to verify the nature and relevance of the support that the
applicant received because the CPE Provider’s verification attempts were unsuccessful.
As a result, the CPE Provider issued a Clarifying Question; this application ultimately

received the full two points for the Support sub-criterion.

Based on FTI's investigation, the CPE Provider did not issue Clarifying Questions on an
inconsistent basis; nor did the CPE Provider's use of Clarifying Questions reflect

disparate treatment of any applicant.

VIl. The CPE Provider's Use of Outside Research.

FTI understands that “certain complainants [have] requested access to the documents
that the CPE panels used to form their decisions and, in particular, the independent
research that the panels conducted.”® This is the subject of Scope 3 of the CPE
Process Review, where FTI will compile the reference material relied upon by the CPE
Provider to the extent such reference material exists for the evaluations that are the

subject of pending Reconsideration Requests.

VIIl. Conclusion

Following a careful and comprehensive investigation, which included several interviews
and an extensive review of available documentary materials, FT| concludes that the
CPE Provider consistently applied the CPE criteria throughout all Community Priority

Evaluations.

208 https://www.icann.org/en/system/files/correspondence/disspain-letter-review-new-gtld-cpe-process-
26apr17-en.pdf.
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