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These procedures supplement the International Centre for Dispute 
Resolution's International Arbitration Rules in accordance with the 
independent review procedures set forth in Article IV, Section 3 of 
the ICANN Bylaws.

1. Definitions

In these Supplementary Procedures:

DECLARATION refers to the decisions/opinions of the IRP PANEL.

ICANN refers to the Internet Corporation for Assigned Names and 
Numbers.
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ICDR refers to the International Centre for Dispute Resolution, which 
has been designated and approved by ICANN's Board of Directors as the 
Independent Review Panel Provider (IRPP) under Article IV, Section 3 
of ICANN's Bylaws.

INDEPENDENT REVIEW or IRP refers to the procedure that takes place 
upon the filing of a request to review ICANN Board actions or 
inactions alleged to be inconsistent with ICANN's Bylaws or Articles 
of Incorporation

INTERNATIONAL DISPUTE RESOLUTION PROCEDURES OR RULES refer to the 
ICDR's International Arbitration Rules that will govern the process in 
combination with these Supplementary Procedures.

IRP PANEL refers to the neutral(s) appointed to decide the issue(s) 
presented. The IRP will be comprised of members of a standing panel 
identified in coordination with the ICDR. Certain decisions of the IRP 
are subject to review or input of the Chair of the standing panel.In 
the event that an omnibus standing panel: (i) is not in place when 
an IRP PANEL must be convened for a given proceeding, the IRP 
proceeding will be considered by a one- or three-member panel 
comprised in accordance with the rules of the ICDR; or (ii) is in 
place but does not have the requisite diversity of skill and 
experience needed for a particular proceeding, the ICDR shall 
identify and appoint one or more panelists, as required, from 
outside the omnibus standing panel to augment the panel members for 
that proceeding.

2. Scope

The ICDR will apply these Supplementary Procedures, in addition to the 
INTERNATIONAL DISPUTE RESOLUTION PROCEDURES, in all cases submitted to 
the ICDR in connection with the Article IV, Section 3(4) of the ICANN 
Bylaws. In the event there is any inconsistency between these 
Supplementary Procedures and the RULES, these Supplementary Procedures 
will govern. These Supplementary Procedures and any amendment of them 
shall apply in the form in effect at the time the request for an 
INDEPENDENT REVIEW is received by the ICDR.

3. Number of Independent Review Panelists

Either party may elect that the request for INDEPENDENT REVIEW be 
considered by a three-member panel: the parties’ election will be 
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taken into consideration by the Chair of the standing panel convened 
for the IRP, who will make a final determination whether the matter is 
better suited for a one- or three-member panel.

4. Conduct of the Independent Review

The IRP Panel should conduct its proceedings by electronic means to 
the extent feasible. Where necessary, the IRP Panel may conduct 
telephone conferences.  In the extraordinary event that an in-person 
hearing is deemed necessary by the panel presiding over the IRP 
proceeding (in coordination with the Chair of the standing panel 
convened for the IRP, or the ICDR in the event the standing panel is 
not yet convened), the in-person hearing shall be limited to argument 
only; all evidence, including witness statements, must be submitted in 
writing in advance.  Telephonic hearings are subject to the same 
limitation.

The IRP PANEL retains responsibility for determining the timetable for 
the IRP proceeding.  Any violation of the IRP PANEL’s timetable may 
result in the assessment of costs pursuant to Section 10 of these 
Procedures.

5. Written Statements

The initial written submissions of the parties shall not exceed 25 
pages each in argument, double-spaced and in 12-point font.  All 
necessary evidence to demonstrate the requestor’s claims that ICANN 
violated its Bylaws or Articles of Incorporation should be part of the 
submission.  Evidence will not be included when calculating the page 
limit.  The parties may submit expert evidence in writing, and there 
shall be one right of reply to that expert evidence.  The IRP PANEL 
may request additional written submissions from the party seeking 
review, the Board, the Supporting Organizations, or from other 
parties.

6. Summary Dismissal

An IRP PANEL may summarily dismiss any request for INDEPENDENT REVIEW 
where the requestor has not demonstrated that it meets the standing 
requirements for initiating the INDEPENDENT REVIEW.

Summary dismissal of a request for INDEPENDENT REVIEW is also 
appropriate where a prior IRP on the same issue has concluded through 
DECLARATION. 
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An IRP PANEL may also dismiss a querulous, frivolous or vexatious 
request for INDEPENDENT REVIEW. 

7. Interim Measures of Protection

An IRP PANEL may recommend that the Board stay any action or decision, 
or that the Board take any interim action, until such time as the 
Board reviews and acts upon the IRP declaration.  Where the IRP PANEL 
is not yet comprised, the Chair of the standing panel may provide a 
recommendation on the stay of any action or decision.  

8. Standard of Review 

The IRP is subject to the following standard of review: (i) did the 
ICANN Board act without conflict of interest in taking its decision; 
(ii) did the ICANN Board exercise due diligence and care in having 
sufficient facts in front of them; (iii) did the ICANN Board members 
exercise independent judgment in taking the decision, believed to be 
in the best interests of the company? 

If a requestor demonstrates that the ICANN Board did not make a 
reasonable inquiry to determine it had sufficient facts available, 
ICANN Board members had a conflict of interest in participating in the 
decision, or the decision was not an exercise in independent judgment, 
believed by the ICANN Board to be in the best interests of the 
company, after taking account of the Internet community and the global 
public interest, the requestor will have established proper grounds 
for review. 

9. Declarations

Where there is a three-member IRP PANEL, any DECLARATION of the IRP 
PANEL shall by made by a majority of the IRP PANEL members. If any IRP 
PANEL member fails to sign the DECLARATION, it shall be accompanied by 
a statement of the reason for the absence of such signature.

10. Form and Effect of an IRP Declaration

DECLARATIONS shall be made in writing, promptly by the IRP PANEL, a.
based on the documentation, supporting materials and arguments 
submitted by the parties. 

The DECLARATION shall specifically designate the prevailing b.
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party.

A DECLARATION may be made public only with the consent of all c.
parties or as required by law. Subject to the redaction of 
Confidential information, or unforeseen circumstances, ICANN will 
consent to publication of a DECLARATION if the other party so 
request.

Copies of the DECLARATION shall be communicated to the parties by d.
the ICDR.

11. Costs

The IRP PANEL shall fix costs in its DECLARATION. The party not 
prevailing in an IRP shall ordinarily be responsible for bearing all 
costs of the proceedings, but under extraordinary circumstances the 
IRP PANEL may allocate up to half of the costs to the prevailing 
party, taking into account the circumstances of the case, including 
the reasonableness of the parties' positions and their contribution to 
the public interest.

In the event the Requestor has not availed itself, in good faith, of 
the cooperative engagement or conciliation process, and the requestor 
is not successful in the Independent Review, the IRPPANEL must award 
ICANN all reasonable fees and costs incurred by ICANN in the IRP, 
including legal fees. 

12. Emergency Measures of Protection

Article 37 of the RULES will not apply.

©2011 American Arbitration Association, Inc. All rights reserved. These rules are the 
copyrighted property of the American Arbitration Association (AAA) and are intended to 
be used in conjunction with the AAA's administrative services. Any unauthorized use or 
modification of these rules may violate copyright laws and other applicable laws. 
Please contact 800.778.7879 or websitemail@adr.org for additional information. 
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2012-12-20 - Accountability Structures Expert Panel Recommendations | myICANN.org

http://ponies.myicann.org/2012-12-20-accountability-structures-expert-panel-recommendations[10/19/2016 11:53:20 AM]

ICANN Resolutions » 2012-12-20 - Accountability Structures Expert Panel Recommendations

Important note: The Board Resolutions are as reported in the Board Meeting Transcripts, Minutes &
Resolutions portion of ICANN's website. Only the words contained in the Resolutions themselves
represent the official acts of the Board. The explanatory text provided through this database (including the
summary, implementation actions, identification of related resolutions, and additional information) is an
interpretation or an explanation that has no official authority and does not represent the purpose behind the
Board actions, nor does any explanations or interpretations modify or override the Resolutions themselves.
Resolutions can only be modified through further act of the ICANN Board.

2012-12-20 - Accountability Structures Expert Panel
Recommendations

Resolution of the ICANN Board

Topic: 

Accountability Structures Expert Panel Recommendations

Summary: 

Accountability Structures Expert Panel Recommendations

Meeting Date: 

Thu, 20 Dec 2012

Resolution Number: 

2012.12.20.17 – 2012.12.20.19

URL for Resolution: 

Log In  | Sign Up

 

Exhibit R-42



2012-12-20 - Accountability Structures Expert Panel Recommendations | myICANN.org

http://ponies.myicann.org/2012-12-20-accountability-structures-expert-panel-recommendations[10/19/2016 11:53:20 AM]

http://www.icann.org/en/groups/board/documents/resolutions-20dec12-en.htm#2.c

Status: 

Complete

Implementation Actions: 

Develop and implement plans to implement the Accountability Structures Expert Panel
recommendations

Responsible entity: President and CEO

Due date: None provided

Completion date: 11 April 2013

Report to the Board in Beijing on the status of the implementation
Responsible entity: President and CEO

Due date: 11 April 2013

Completion date: 11 April 2013

Resolution Text: 

Whereas, the Accountability and Transparency Review Team's Recommendations 23 and 25
recommended that ICANN retain independent experts to review ICANN's accountability structures and the
historical work performed on those structures.

Whereas, under the guidance of the Board Governance Committee (BGC), ICANN convened the
Accountability Structures Expert Panel (ASEP), comprised of three international experts on issues of
corporate governance, accountability and international dispute resolution.

Whereas, after research and review of ICANN's Reconsideration and Independent Review processes, as
well as multiple opportunities for public input, the ASEP produced a report in October 2012.

Whereas, the report was posted for public comment, along with proposed Bylaws revisions to address the
recommendations within the report.

Whereas, after review and consideration of the public comment received, including consideration by the
ASEP, the Board has determined that it is appropriate to proceed to implementation of the ASEP's
recommendations.

Whereas, additional implementation work is required prior to launching ICANN's revised Independent
Review and Reconsideration processes as recommended by the ASEP.
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2012-12-20 - Accountability Structures Expert Panel Recommendations | myICANN.org

http://ponies.myicann.org/2012-12-20-accountability-structures-expert-panel-recommendations[10/19/2016 11:53:20 AM]

Resolved (2012.12.20.17) the Board accepts the report by Accountability Structures Expert Panel issued in
October 2012 in fulfillment of Recommendations 23 and 25 of the Accountability and Transparency Review
Team.

Resolved (2012.12.20.18), the Board approves the Bylaws amendments to Article IV, Section 2
(Reconsideration) and Article IV, Section 3 (Independent Review) as posted for public comment, with an
effective date to be determined by the Board after receiving a report from the President and CEO on the
status of implementation.

Resolved (2012.12.20.19), the Board directs the President and CEO to develop and execute
implementation plans necessary to implement the ASEP recommendations and report to the Board in
Beijing on the status of the implementation work, including a recommended effective date for the Bylaws.
In the event that, during implementation, the President and CEO determine that issues raised during the
public comment regarding the creation of a standing panel for the IRP require modification to the Bylaws,
those limited modifications are to be provided to the Board for adoption prior to the recommended effective
date for the Bylaws revisions.

Rationale for Resolution: 

The Board's action in accepting the report of the Accountability Structures Expert Panel (ASEP) and
approving the attendant Bylaws revisions is in furtherance of the Board's commitment to act on the
recommendations of the Accountability and Transparency Review Team (ATRT). The ASEP's work was
called for in ATRT Recommendations 23 and 25, and the work performed, including a review of the
recommendations arising out of the President's Strategy Committee's work on Improving Institutional
Confident, is directly aligned with the review requested by the ATRT.

The adoption of the ASEP's work represents a great stride in ICANN's commitment to accountability to its
community. The revised mechanisms adopted today will bring easier access to the Reconsideration and
Independent Review Processes through the implementation of forms, the institution of defined terms to
eliminate vagueness, and the ability to bring collective requests. A new grounds for Reconsideration is
being added, which will enhance the ability for the community to seek to hold the Board accountable for its
decisions. The revisions are geared towards instituting more predictability into the processes, and certainty
in ICANN's decision making, while at the same time making it clearer when a decision is capable of being
reviewed.

The Board is adopting the Bylaws revisions today to allow for certainty as the President and CEO moves
forward with implementation work to effectuate the ASEP's recommendations. Because additional
documentation and processes must be developed and finalized, the Bylaws revisions to Article VI,
Sections 2 and 3 will not go into effect until the implementation work has proceeded sufficiently. The
President and CEO is therefore tasked with a report to the Board on the status of implementation, and a
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2012-12-20 - Accountability Structures Expert Panel Recommendations | myICANN.org

http://ponies.myicann.org/2012-12-20-accountability-structures-expert-panel-recommendations[10/19/2016 11:53:20 AM]

date for the Bylaws to go into effect, by the ICANN meeting in Beijing, China in April 2013. The Board
expects that the President and CEO will consider the issues raised in public comment to determine if they
need to be or can be addressed in implementation. In the event limited revisions of the Bylaws are
necessary to address public comment addressing the creation of a standing panel for the IRP, the Board
expects those revisions to be provided to the Board for approval in advance of the identified effective date.
The potential for limited modification of the Bylaws prior to the effective date is appropriate in this instance
because of the concerns raised in public comment as well as the past challenges faced when trying to
create a standing panel for independent reviews.

The adoption of these recommendations will have a fiscal impact on ICANN, in that additional work is
required for implementation, including the development of new documentation and the identification of a
standing panel to hear requests for independent review. The outcomes of this work are expected to have
positive impacts on ICANN and the community in enhanced availability of accountability mechanisms. This
decision is not expected to have any impact on the security, stability or resiliency of the DNS.

This is an Organizational Administrative Function for which the Board received public comment at
http://www.icann.org/en/news/public-comment/asep-recommendations-26oct12-en.htm.

Other Related Resolutions: 

Resolution 2013.04.11.06, determining the Bylaws effective date for the posted revisions, at
http://www.icann.org/en/groups/board/documents/resolutions-11apr13-en.htm#1.d

Other resolutions TBD

Additional Information: 

Additional information about the Accountability Structures Expert Panel is available at:
http://www.icann.org/en/news/in-focus/accountability/asep

Public comment regarding the Accountability Structures Expert Panel Recommendations is available at:
http://www.icann.org/en/news/public-comment/asep-recommendations-26oct12-en.htm

The Accountability Structures Expert Panel Report is available at: http://www.icann.org/en/news/in-
focus/accountability/asep/report-26oct12-en.pdf

Information on the updates to the Reconsideration Process is available at
http://www.icann.org/en/groups/board/governance/reconsideration

The resolution does not address funding for the items identified therein.
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ANNEX C: THE SCOPE OF THE ccNSO

ARTICLE I: MISSION AND CORE VALUES

Section 1. MISSION

The mission of The Internet Corporation for Assigned Names and Numbers
(“ICANN”) is to coordinate, at the overall level, the global Internet's systems of
unique identifiers, and in particular to ensure the stable and secure operation
of the Internet's unique identifier systems. In particular, ICANN:

1. Coordinates the allocation and assignment of the three sets of unique
identifiers for the Internet, which are

a. Domain names (forming a system referred to as “DNS”);

b. Internet protocol (“IP”) addresses and autonomous system
(“AS”) numbers; and

c. Protocol port and parameter numbers.

2. Coordinates the operation and evolution of the DNS root name server
system.

3. Coordinates policy development reasonably and appropriately related
to these technical functions.

Section 2. CORE VALUES

In performing its mission, the following core values should guide the decisions
and actions of ICANN:

1. Preserving and enhancing the operational stability, reliability, security,
and global interoperability of the Internet.

2. Respecting the creativity, innovation, and flow of information made
possible by the Internet by limiting ICANN's activities to those matters

Policy

Public Comment

Root Zone KSK
Rollover

Technical
Functions



Contact

Help
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within ICANN's mission requiring or significantly benefiting from global
coordination.

3. To the extent feasible and appropriate, delegating coordination
functions to or recognizing the policy role of other responsible entities
that reflect the interests of affected parties.

4. Seeking and supporting broad, informed participation reflecting the
functional, geographic, and cultural diversity of the Internet at all levels
of policy development and decision-making.

5. Where feasible and appropriate, depending on market mechanisms
to promote and sustain a competitive environment.

6. Introducing and promoting competition in the registration of domain
names where practicable and beneficial in the public interest.

7. Employing open and transparent policy development mechanisms
that (i) promote well-informed decisions based on expert advice, and (ii)
ensure that those entities most affected can assist in the policy
development process.

8. Making decisions by applying documented policies neutrally and
objectively, with integrity and fairness.

9. Acting with a speed that is responsive to the needs of the Internet
while, as part of the decision-making process, obtaining informed input
from those entities most affected.

10. Remaining accountable to the Internet community through
mechanisms that enhance ICANN's effectiveness.

11. While remaining rooted in the private sector, recognizing that
governments and public authorities are responsible for public policy and
duly taking into account governments' or public authorities'
recommendations.

These core values are deliberately expressed in very general terms, so that
they may provide useful and relevant guidance in the broadest possible range
of circumstances. Because they are not narrowly prescriptive, the specific way
in which they apply, individually and collectively, to each new situation will
necessarily depend on many factors that cannot be fully anticipated or
enumerated; and because they are statements of principle rather than
practice, situations will inevitably arise in which perfect fidelity to all eleven
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core values simultaneously is not possible. Any ICANN body making a
recommendation or decision shall exercise its judgment to determine which
core values are most relevant and how they apply to the specific
circumstances of the case at hand, and to determine, if necessary, an
appropriate and defensible balance among competing values.

ARTICLE II: POWERS

Section 1. GENERAL POWERS

Except as otherwise provided in the Articles of Incorporation or these Bylaws,
the powers of ICANN shall be exercised by, and its property controlled and its
business and affairs conducted by or under the direction of, the Board. With
respect to any matters that would fall within the provisions of Article III, Section
6, the Board may act only by a majority vote of all members of the Board. In all
other matters, except as otherwise provided in these Bylaws or by law, the
Board may act by majority vote of those present at any annual, regular, or
special meeting of the Board. Any references in these Bylaws to a vote of the
Board shall mean the vote of only those members present at the meeting
where a quorum is present unless otherwise specifically provided in these
Bylaws by reference to “all of the members of the Board.”

Section 2. RESTRICTIONS

ICANN shall not act as a Domain Name System Registry or Reg strar or
Internet Protocol Address Registry in competition with entities affected by the
policies of ICANN. Nothing in this Section is intended to prevent ICANN from
taking whatever steps are necessary to protect the operational stability of the
Internet in the event of financial failure of a Registry or Registrar or other
emergency.

Section 3. NON-DISCRIMINATORY TREATMENT

ICANN shall not apply its standards, policies, procedures, or practices
inequitably or single out any particular party for disparate treatment unless
justified by substantial and reasonable cause, such as the promotion of
effective competition.

ARTICLE III: TRANSPARENCY

Section 1. PURPOSE

ICANN and its constituent bodies shall operate to the maximum extent feasible
in an open and transparent manner and consistent with procedures designed
to ensure fairness.
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Section 2. WEBSITE

ICANN shall maintain a publicly-accessible Internet World Wide Web site (the
“Website”), which may include, among other things, (i) a calendar of scheduled
meetings of the Board, Supporting Organizations, and Advisory Committees;
(ii) a docket of all pending policy development matters, including their
schedule and current status; (iii) specific meeting notices and agendas as
described below; (iv) information on ICANN's budget, annual audit, financial
contributors and the amount of their contributions, and related matters; (v)
information about the availability of accountability mechanisms, including
reconsideration, independent review, and Ombudsman activities, as well as
information about the outcome of specific requests and complaints invoking
these mechanisms; (vi) announcements about ICANN activities of interest to
significant segments of the ICANN community; (vii) comments received from
the community on policies being developed and other matters; (viii)
information about ICANN's physical meetings and public forums; and (ix) other
information of interest to the ICANN community.

Section 3. MANAGER OF PUBLIC PARTICIPATION

There shall be a staff position designated as Manager of Public Participation,
or such other title as shall be determined by the President, that shall be
responsible, under the direction of the President, for coordinating the various
aspects of public participation in ICANN, including the Website and various
other means of communicating with and receiving input from the general
community of Internet users.

Section 4. MEETING NOTICES AND AGENDAS

At least seven days in advance of each Board meeting (or if not practicable, as
far in advance as is practicable), a notice of such meeting and, to the extent
known, an agenda for the meeting shall be posted.

Section 5. MINUTES AND PRELIMINARY REPORTS

1. All minutes of meetings of the Board and Supporting Organizations
(and any councils thereof) shall be approved promptly by the originating
body and provided to the ICANN Secretary for posting on the Website.

2. No later than five (5) business days after each meeting (as calculated
by local time at the location of ICANN's principal office), any actions
taken by the Board shall be made publicly available in a preliminary
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report on the Website; provided, however, that any actions relating to
personnel or employment matters, legal matters (to the extent the Board
determines it is necessary or appropriate to protect the interests of
ICANN), matters that ICANN is prohibited by law or contract from
disclosing publicly, and other matters that the Board determines, by a
three-quarters (3/4) vote of Directors present at the meeting and voting,
are not appropriate for public distribution, shall not be included in the
preliminary report made publicly available. For any matters that the
Board determines not to disclose, the Board shall describe in general
terms in the relevant preliminary report the reason for such
nondisclosure.

3. No later than the day after the date on which they are formally
approved by the Board (or, if such day is not a business day, as
calculated by local time at the location of ICANN's principal office, then
the next immediately following business day), the minutes shall be
made publicly available on the Website; provided, however, that any
minutes relating to personnel or employment matters, legal matters (to
the extent the Board determines it is necessary or appropriate to protect
the interests of ICANN), matters that ICANN is prohibited by law or
contract from disclosing publicly, and other matters that the Board
determines, by a three-quarters (3/4) vote of Directors present at the
meeting and voting, are not appropriate for public distribution, shall not
be included in the minutes made publicly available. For any matters that
the Board determines not to disclose, the Board shall describe in
general terms in the relevant minutes the reason for such
nondisclosure.

Section 6. NOTICE AND COMMENT ON POLICY ACTIONS

1. With respect to any policies that are being considered by the Board
for adoption that substantially affect the operation of the Internet or third
parties, including the imposition of any fees or charges, ICANN shall:

a. provide public notice on the Website explaining what policies
are being considered for adoption and why, at least twenty-one
days (and if practical, earlier) prior to any action by the Board;

b. provide a reasonable opportunity for parties to comment on the
adoption of the proposed policies, to see the comments of others,
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and to reply to those comments, prior to any action by the Board;
and

c. in those cases where the policy action affects public policy
concerns, to request the opinion of the Governmental Advisory
Committee and take duly into account any advice timely
presented by the Governmental Advisory Committee on its own
initiative or at the Board's request.

2. Where both practically feasible and consistent with the relevant policy
development process, an in-person public forum shall also be held for
discussion of any proposed policies as described in Section 6(1)(b) of
this Article, prior to any final Board action.

3. After taking action on any policy subject to this Section, the Board
shall publish in the meeting minutes the reasons for any action taken,
the vote of each Director voting on the action, and the separate
statement of any Director desiring publication of such a statement.

Section 7. TRANSLATION OF DOCUMENTS

As appropriate and to the extent provided in the ICANN budget, ICANN shall
facilitate the translation of final published documents into various appropriate
languages.

ARTICLE IV: ACCOUNTABILITY AND REVIEW

Section 1. PURPOSE

In carrying out its mission as set out in these Bylaws, ICANN should be
accountable to the community for operating in a manner that is consistent with
these Bylaws, and with due regard for the core values set forth in Article I of
these Bylaws. The provisions of this Article, creating processes for
reconsideration and independent review of ICANN actions and periodic review
of ICANN's structure and procedures, are intended to reinforce the various
accountability mechanisms otherwise set forth in these Bylaws, including the
transparency provisions of Article III and the Board and other selection
mechanisms set forth throughout these Bylaws.

Section 2. RECONSIDERATION
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1. ICANN shall have in place a process by which any person or entity
materially affected by an action of ICANN may request review or
reconsideration of that action by the Board.

2. Any person or entity may submit a request for reconsideration or
review of an ICANN action or inaction (“Reconsideration Request”) to
the extent that he, she, or it have been adversely affected by:

a. one or more staff actions or inactions that contradict
established ICANN policy(ies); or

b. one or more actions or inactions of the ICANN Board that have
been taken or refused to be taken without consideration of
material information, except where the party submitting the
request could have submitted, but did not submit, the information
for the Board's consideration at the time of action or refusal to act.

3. The Board has designated the Board Governance Committee to
review and consider any such Reconsideration Requests. The Board
Governance Committee shall have the authority to:

a. evaluate requests for review or reconsideration;

b. determine whether a stay of the contested action pending
resolution of the request is appropriate;

c. conduct whatever factual investigation is deemed appropriate;

d. request additional written submissions from the affected party,
or from other parties; and

e. make a recommendation to the Board of Directors on the
merits of the request.

4. ICANN shall absorb the normal administrative costs of the
reconsideration process. It reserves the right to recover from a party
requesting review or reconsideration any costs which are deemed to be
extraordinary in nature. When such extraordinary costs can be
foreseen, that fact and the reasons why such costs are necessary and
appropriate to evaluating the Reconsideration Request shall be
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communicated to the party seeking reconsideration, who shall then
have the option of withdrawing the request or agreeing to bear such
costs.

5. All Reconsideration Requests must be submitted to an e-mail
address designated by the Board Governance Committee within thirty
days after:

a. for requests challenging Board actions, the date on which
information about the challenged Board action is first published in
a preliminary report or minutes of the Board's meetings; or

b. for requests challenging staff actions, the date on which the
party submitting the request became aware of, or reasonably
should have become aware of, the challenged staff action; or

c. for requests challenging either Board or staff inaction, the date
on which the affected person reasonably concluded, or
reasonably should have concluded, that action would not be
taken in a timely manner.

6. All Reconsideration Requests must include the information required
by the Board Governance Committee, which shall include at least the
following information:

a. name, address, and contact information for the requesting
party, including postal and e-mail addresses;

b. the specific action or inaction of ICANN for which review or
reconsideration is sought;

c. the date of the action or inaction;

d. the manner by which the requesting party will be affected by
the action or inaction;

e. the extent to which, in the opinion of the party submitting the
Request for Reconsideration, the action or inaction complained of
adversely affects others;

f. whether a temporary stay of any action complained of is
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requested, and if so, the harms that will result if the action is not
stayed;

g. in the case of staff action or inaction, a detailed explanation of
the facts as presented to the staff and the reasons why the staff's
action or inaction was inconsistent with established ICANN
policy(ies);

h. in the case of Board action or inaction, a detailed explanation
of the material information not considered by the Board and, if the
information was not presented to the Board, the reasons the party
submitting the request did not submit it to the Board before it
acted or failed to act;

i. what specific steps the requesting party asks ICANN to take-
i.e., whether and how the action should be reversed, cancelled, or
modified, or what specific action should be taken;

j. the grounds on which the requested action should be taken; and

k. any documents the requesting party wishes to submit in
support of its request.

7. All Reconsideration Requests shall be posted on the Website..

8. The Board Governance Committee shall have authority to consider
Reconsideration Requests from different parties in the same proceeding
so long as (i) the requests involve the same general action or inaction
and (ii) the parties submitting Reconsideration Requests are similarly
affected by such action or inaction.

9. The Board Governance Committee shall review Reconsideration
Requests promptly upon receipt and announce, within thirty days, its
intention to either decline to consider or proceed to consider a
Reconsideration Request after receipt of the Request. The
announcement shall be posted on the Website.

10. The Board Governance Committee announcement of a decision not
to hear a Reconsideration Request must contain an explanation of the
reasons for its decision.

11. The Board Governance Committee may request additional
information or clarifications from the party submitting the Request for
Reconsideration.
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12. The Board Governance Committee may ask the ICANN staff for its
views on the matter, which comments shall be made publicly available
on the Website.

13. If the Board Governance Committee requires additional information,
it may elect to conduct a meeting with the party seeking
Reconsideration by telephone, e-mail or, if acceptable to the party
requesting reconsideration, in person. To the extent any information
gathered in such a meeting is relevant to any recommendation by the
Board Governance Committee, it shall so state in its recommendation.

14. The Board Governance Committee may also request information
relevant to the request from third parties. To the extent any information
gathered is relevant to any recommendation by the Board Governance
Committee, it shall so state in its recommendation.

15. The Board Governance Committee shall act on a Reconsideration
Request on the basis of the public written record, including information
submitted by the party seeking reconsideration or review, by the ICANN
staff, and by any third party.

16. To protect against abuse of the reconsideration process, a request
for reconsideration may be dismissed by the Board Governance
Committee where it is repetitive, frivolous, non-substantive, or otherwise
abusive, or where the affected party had notice and opportunity to, but
did not, participate in the public comment period relating to the
contested action, if applicable. Likewise, the Board Governance
Committee may dismiss a request when the requesting party does not
show that it will be affected by ICANN's action.

17. The Board Governance Committee shall make a final
recommendation to the Board with respect to a Reconsideration
Request within ninety days following its receipt of the request, unless
impractical, in which case it shall report to the Board the circumstances
that prevented it from making a final recommendation and its best
estimate of the time required to produce such a final recommendation.
The final recommendation shall be posted on the Website.

18. The Board shall not be bound to follow the recommendations of the
Board Governance Committee. The final decision of the Board shall be
made public as part of the preliminary report and minutes of the Board
meeting at which action is taken.
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19. The Board Governance Committee shall submit a report to the
Board on an annual basis containing at least the following information
for the preceding calendar year:

a. the number and general nature of Reconsideration Requests
received;

b. the number of Reconsideration Requests on which the Board
Governance Committee has taken action;

c. the number of Reconsideration Requests that remained
pending at the end of the calendar year and the average length of
time for which such Reconsideration Requests have been
pending;

d. a description of any Reconsideration Requests that were
pending at the end of the calendar year for more than ninety (90)
days and the reasons that the Board Governance Committee has
not taken action on them;

e. the number and nature of Reconsideration Requests that the
Board Governance Committee declined to consider on the basis
that they did not meet the criteria established in this policy;

f. for Reconsideration Requests that were denied, an explanation
of any other mechanisms available to ensure that ICANN is
accountable to persons materially affected by its decisions; and

g. whether or not, in the Board Governance Committee's view,
the criteria for which reconsideration may be requested should be
revised, or another process should be adopted or modified, to
ensure that all persons materially affected by ICANN decisions
have meaningful access to a review process that ensures fairness
while limiting frivolous claims.

20. Each annual report shall also aggregate the information on the
topics listed in paragraph 19(a)-(e) of this Section for the period
beginning 1 January 2003.

Section 3. INDEPENDENT REVIEW OF BOARD ACTIONS
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1. In addition to the reconsideration process described in Section 2 of
this Article, ICANN shall have in place a separate process for
independent third-party review of Board actions alleged by an affected
party to be inconsistent with the Articles of Incorporation or Bylaws.

2. Any person materially affected by a decision or action by the Board
that he or she asserts is inconsistent with the Articles of Incorporation or
Bylaws may submit a request for independent review of that decision or
action.

3. Requests for such independent review shall be referred to an
Independent Review Panel (“IRP”), which shall be charged with
comparing contested actions of the Board to the Articles of
Incorporation and Bylaws, and with declaring whether the Board has
acted consistently with the provisions of those Articles of Incorporation
and Bylaws.

4. The IRP shall be operated by an international arbitration provider
appointed from time to time by ICANN (“the IRP Provider”) using
arbitrators under contract with or nominated by that provider.

5. Subject to the approval of the Board, the IRP Provider shall establish
operating rules and procedures, which shall implement and be
consistent with this Section 3.

6. Either party may elect that the request for independent review be
considered by a three-member panel; in the absence of any such
election, the issue shall be considered by a one-member panel.

7. The IRP Provider shall determine a procedure for assigning members
to individual panels; provided that if ICANN so directs, the IRP Provider
shall establish a standing panel to hear such claims.

8. The IRP shall have the authority to:

a. request additional written submissions from the party seeking
review, the Board, the Supporting Organizations, or from other
parties;

b. declare whether an action or inaction of the Board was
inconsistent with the Articles of Incorporation or Bylaws; and
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c. recommend that the Board stay any action or decision, or that
the Board take any interim action, until such time as the Board
reviews and acts upon the opinion of the IRP.

9. Individuals holding an official position or office within the ICANN
structure are not eligible to serve on the IRP.

10. In order to keep the costs and burdens of independent review as low
as possible, the IRP should conduct its proceedings by e-mail and
otherwise via the Internet to the maximum extent feasible. Where
necessary, the IRP may hold meetings by telephone.

11. The IRP shall adhere to conflicts-of-interest policy stated in the IRP
Provider's operating rules and procedures, as approved by the Board.

12. Declarations of the IRP shall be in writing. The IRP shall make its
declaration based solely on the documentation, supporting materials,
and arguments submitted by the parties, and in its declaration shall
specifically designate the prevailing party. The party not prevailing shall
ordinarily be responsible for bearing all costs of the IRP Provider, but in
an extraordinary case the IRP may in its declaration allocate up to half
of the costs of the IRP Provider to the prevailing party based upon the
circumstances, including a consideration of the reasonableness of the
parties' positions and their contribution to the public interest. Each party
to the IRP proceedings shall bear its own expenses.

13. The IRP operating procedures, and all petitions, claims, and
declarations, shall be posted on the Website when they become
available.

14. The IRP may, in its discretion, grant a party's request to keep certain
information confidential, such as trade secrets.

15. Where feasible, the Board shall consider the IRP declaration at the
Board's next meeting.

Section 4. PERIODIC REVIEW OF ICANN STRUCTURE AND
OPERATIONS

1. The Board shall cause a periodic review of the performance and
operation of each Supporting Organization, each Supporting
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Organization Council, each Advisory Committee (other than the
Governmental Advisory Committee), and the Nominating Committee by
an entity or entities independent of the organization under review. The
goal of the review, to be undertaken pursuant to such criteria and
standards as the Board shall direct, shall be to determine (i) whether
that organization has a continuing purpose in the ICANN structure, and
(ii) if so, whether any change in structure or operations is desirable to
improve its effectiveness.

These periodic reviews shall be conducted no less frequently than every
five years, based on feasibility as determined by the Board. Each five-
year cycle will be computed from the moment of the reception by the
Board of the final report of the relevant review Working Group.

The results of such reviews shall be posted on the Website for public
review and comment, and shall be considered by the Board no later
than the second scheduled meeting of the Board after such results have
been posted for 30 days. The consideration by the Board includes the
ability to revise the structure or operation of the parts of ICANN being
reviewed by a two-thirds vote of all members of the Board.

2. The Governmental Advisory Committee shall provide its own review
mechanisms.

ARTICLE V: OMBUDSMAN

Section 1. OFFICE OF OMBUDSMAN

1. There shall be an Office of Ombudsman, to be managed by an
Ombudsman and to include such staff support as the Board determines
is appropriate and feasible. The Ombudsman shall be a full-time
position, with salary and benefits appropriate to the function, as
determined by the Board.

2. The Ombudsman shall be appointed by the Board for an initial term of
two years, subject to renewal by the Board.

3. The Ombudsman shall be subject to dismissal by the Board only
upon a three-fourths (3/4) vote of the entire Board.

4. The annual budget for the Office of Ombudsman shall be established
by the Board as part of the annual ICANN budget process. The
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Ombudsman shall submit a proposed budget to the President, and the
President shall include that budget submission in its entirety and without
change in the general ICANN budget recommended by the ICANN
President to the Board. Nothing in this Article shall prevent the
President from offering separate views on the substance, size, or other
features of the Ombudsman's proposed budget to the Board.

Section 2. CHARTER

The charter of the Ombudsman shall be to act as a neutral dispute resolution
practitioner for those matters for which the provisions of the Reconsideration
Policy set forth in Section 2 of Article IV or the Independent Review Policy set
forth in Section 3 of Article IV have not been invoked. The principal function of
the Ombudsman shall be to provide an independent internal evaluation of
complaints by members of the ICANN community who believe that the ICANN
staff, Board or an ICANN constituent body has treated them unfairly. The
Ombudsman shall serve as an objective advocate for fairness, and shall seek
to evaluate and where possible resolve complaints about unfair or
inappropriate treatment by ICANN staff, the Board, or ICANN constituent
bodies, clarifying the issues and using conflict resolution tools such as
negotiation, facilitation, and “shuttle diplomacy” to achieve these results.

Section 3. OPERATIONS

The Office of Ombudsman shall:

1. facilitate the fair, impartial, and timely resolution of problems and
complaints that affected members of the ICANN community (excluding
employees and vendors/suppliers of ICANN) may have with specific
actions or failures to act by the Board or ICANN staff which have not
otherwise become the subject of either the Reconsideration or
Independent Review Policies;

2. exercise discretion to accept or decline to act on a complaint or
question, including by the development of procedures to dispose of
complaints that are insufficiently concrete, substantive, or related to
ICANN's interactions with the community so as to be inappropriate
subject matters for the Ombudsman to act on. In addition, and without
limiting the foregoing, the Ombudsman shall have no authority to act in
any way with respect to internal administrative matters, personnel
matters, issues relating to membership on the Board, or issues related
to vendor/supplier relations;
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3. have the right to have access to (but not to publish if otherwise
confidential) all necessary information and records from ICANN staff
and constituent bodies to enable an informed evaluation of the
complaint and to assist in dispute resolution where feasible (subject only
to such confidentiality obligations as are imposed by the complainant or
any generally applicable confidentiality policies adopted by ICANN);

4. heighten awareness of the Ombudsman program and functions
through routine interaction with the ICANN community and online
availability;

5. maintain neutrality and independence, and have no bias or personal
stake in an outcome; and

6. comply with all ICANN conflicts-of-interest and confidentiality policies.

Section 4. INTERACTION WITH ICANN AND OUTSIDE ENTITIES

1. No ICANN employee, Board member, or other participant in
Supporting Organizations or Advisory Committees shall prevent or
impede the Ombudsman's contact with the ICANN community (including
employees of ICANN). ICANN employees and Board members shall
direct members of the ICANN community who voice problems,
concerns, or complaints about ICANN to the Ombudsman, who shall
advise complainants about the various options available for review of
such problems, concerns, or complaints.

2. ICANN staff and other ICANN participants shall observe and respect
determinations made by the Office of Ombudsman concerning
confidentiality of any complaints received by that Office.

3. Contact with the Ombudsman shall not constitute notice to ICANN of
any particular action or cause of action.

4. The Ombudsman shall be specifically authorized to make such
reports to the Board as he or she deems appropriate with respect to any
particular matter and its resolution or the inability to resolve it. Absent a
determination by the Ombudsman, in his or her sole discretion, that it
would be inappropriate, such reports shall be posted on the Website.

5. The Ombudsman shall not take any actions not authorized in these
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Bylaws, and in particular shall not institute, join, or support in any way
any legal actions challenging ICANN structure, procedures, processes,
or any conduct by the ICANN Board, staff, or constituent bodies.

Section 5. ANNUAL REPORT

The Office of Ombudsman shall publish on an annual basis a consolidated
analysis of the year's complaints and resolutions, appropriately dealing with
confidentiality obligations and concerns. Such annual report should include a
description of any trends or common elements of complaints received during
the period in question, as well as recommendations for steps that could be
taken to minimize future complaints. The annual report shall be posted on the
Website.

ARTICLE VI: BOARD OF DIRECTORS

Section 1. COMPOSITION OF THE BOARD

The ICANN Board of Directors (“Board”) shall consist of fifteen voting
members (“Directors”). In addition, six non-voting liaisons (“Liaisons”) shall be
designated for the purposes set forth in Section 9 of this Article. Only Directors
shall be included in determining the existence of quorums, and in establishing
the validity of votes taken by the ICANN Board.

Section 2. DIRECTORS AND THEIR SELECTION; ELECTION OF
CHAIRMAN AND VICE-CHAIRMAN

1. The Directors shall consist of:

a. Eight voting members selected by the Nominating Committee
established by Article VII of these Bylaws. These seats on the
Board of Directors are referred to in these Bylaws as Seats 1
through 8.

b. Two voting members selected by the Address Supporting
Organization according to the provisions of Article VIII of these
Bylaws. These seats on the Board of Directors are referred to in
these Bylaws as Seat 9 and Seat 10.

c. Two voting members selected by the Country-Code Names
Supporting Organization according to the provisions of Article IX
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of these Bylaws. These seats on the Board of Directors are
referred to in these Bylaws as Seat 11 and Seat 12.

d. Two voting members selected by the Generic Names
Supporting Organization according to the provisions of Article X of
these Bylaws. These seats on the Board of Directors are referred
to in these Bylaws as Seat 13 and Seat 14.

e. The President ex officio, who shall be a voting member.

2. In carrying out its responsibilities to fill Seats 1 through 8, the
Nominating Committee shall seek to ensure that the ICANN Board is
composed of members who in the aggregate display diversity in
geography, culture, skills, experience, and perspective, by applying the
criteria set forth in Section 3 of this Article. At no time when it makes its
selection shall the Nominating Committee select a Director to fill any
vacancy or expired term whose selection would cause the total number
of Directors (not including the President) from countries in any one
Geographic Region (as defined in Section 5 of this Article) to exceed
five; and the Nominating Committee shall ensure when it makes its
selections that the Board includes at least one Director who is from a
country in each ICANN Geographic Region (“Diversity Calculation”).

For purposes of this sub-section 2 of Article VI, Section 2 of the ICANN
Bylaws, if any candidate for director maintains citizenship of more than
one country, or has been domiciled for more than five years in a country
of which the candidate does not maintain citizenship (“Domicile”), that
candidate may be deemed to be from either country and must select in
his/her Statement of Interest the country of citizenship or Domicile that
he/she wants the Nominating Committee to use for Diversity Calculation
purposes. For purposes of this sub- section 2 of Article VI, Section 2 of
the ICANN Bylaws, a person can only have one “Domicile,” which shall
be determined by where the candidate has a permanent residence and
place of habitation.

3. In carrying out their responsibilities to fill Seats 9 through 14, the
Supporting Organizations shall seek to ensure that the ICANN Board is
composed of members that in the aggregate display diversity in
geography, culture, skills, experience, and perspective, by applying the
criteria set forth in Section 3 of this Article. At any given time, no two
Directors selected by a Supporting Organization shall be citizens from
the same country or of countries located in the same Geographic
Region.
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For purposes of this sub-section 3 of Article VI, Section 2 of the ICANN
Bylaws, if any candidate for director maintains citizenship of more than
one country, or has been domiciled for more than five years in a country
of which the candidate does not maintain citizenship (“Domicile”), that
candidate may be deemed to be from either country and must select in
his/her Statement of Interest the country of citizenship or Domicile that
he/she wants the Supporting Organization to use for selection purposes.
For purposes of this sub-section 3 of Article VI, Section 2 of the ICANN
Bylaws, a person can only have one “Domicile,” which shall be
determined by where the candidate has a permanent residence and
place of habitation.

4. The Board shall annually elect a Chairman and a Vice-Chairman from
among the Directors, not including the President.

Section 3. CRITERIA FOR SELECTION OF DIRECTORS

ICANN Directors shall be:

1. Accomplished persons of integrity, objectivity, and intelligence, with
reputations for sound judgment and open minds, and a demonstrated
capacity for thoughtful group decision-making;

2. Persons with an understanding of ICANN's mission and the potential
impact of ICANN decisions on the global Internet community, and
committed to the success of ICANN;

3. Persons who will produce the broadest cultural and geographic
diversity on the Board consistent with meeting the other criteria set forth
in this Section;

4. Persons who, in the aggregate, have personal familiarity with the
operation of gTLD registries and registrars; with ccTLD registries; with
IP address registries; with Internet technical standards and protocols;
with policy-development procedures, legal traditions, and the public
interest; and with the broad range of business, individual, academic,
and non-commercial users of the Internet;

5. Persons who are willing to serve as volunteers, without compensation
other than the reimbursement of certain expenses; and

6. Persons who are able to work and communicate in written and
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spoken English.

Section 4. ADDITIONAL QUALIFICATIONS

1. Notwithstanding anything herein to the contrary, no official of a
national government or a multinational entity established by treaty or
other agreement between national governments may serve as a
Director. As used herein, the term “official” means a person (i) who
holds an elective governmental office or (ii) who is employed by such
government or multinational entity and whose primary function with such
government or entity is to develop or influence governmental or public
policies.

2. No person who serves in any capacity (including as a liaison) on any
Supporting Organization Council shall simultaneously serve as a
Director or liaison to the Board. If such a person accepts a nomination
to be considered for selection by the Supporting Organization Council to
be a Director, the person shall not, following such nomination,
participate in any discussion of, or vote by, the Supporting Organization
Council relating to the selection of Directors by the Council, until the
Council has selected the full complement of Directors it is responsible
for selecting. In the event that a person serving in any capacity on a
Supporting Organization Council accepts a nomination to be considered
for selection as a Director, the constituency group or other group or
entity that selected the person may select a replacement for purposes of
the Council's selection process.

3. Persons serving in any capacity on the Nominating Committee shall
be ineligible for selection to positions on the Board as provided by
Article VII, Section 8.

Section 5. INTERNATIONAL REPRESENTATION

In order to ensure broad international representation on the Board, the
selection of Directors by the Nominating Committee and each Supporting
Organization shall comply with all applicable diversity provisions of these
Bylaws or of any Memorandum of Understanding referred to in these Bylaws
concerning the Supporting Organization. One intent of these diversity
provisions is to ensure that at all times each Geographic Region shall have at
least one Director, and at all times no region shall have more than five
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Directors on the Board (not including the President). As used in these Bylaws,
each of the following is considered to be a “Geographic Region”: Europe;
Asia/Australia/Pacific; Latin America/Caribbean islands; Africa; and North
America. The specific countries included in each Geographic Region shall be
determined by the Board, and this Section shall be reviewed by the Board
from time to time (but at least every three years) to determine whether any
change is appropriate, taking account of the evolution of the Internet.

Section 6. DIRECTORS' CONFLICTS OF INTEREST

The Board, through the Board Governance Committee, shall require a
statement from each Director not less frequently than once a year setting forth
all business and other affiliations that relate in any way to the business and
other affiliations of ICANN. Each Director shall be responsible for disclosing to
ICANN any matter that could reasonably be considered to make such Director
an “interested director” within the meaning of Section 5233 of the California
Nonprofit Public Benefit Corporation Law (“CNPBCL”). In addition, each
Director shall disclose to ICANN any relationship or other factor that could
reasonably be considered to cause the Director to be considered to be an
“interested person” within the meaning of Section 5227 of the CNPBCL. The
Board shall adopt policies specifically addressing Director, Officer, and
Supporting Organization conflicts of interest. No Director shall vote on any
matter in which he or she has a material and direct financial interest that would
be affected by the outcome of the vote.

Section 7. DUTIES OF DIRECTORS

Directors shall serve as individuals who have the duty to act in what they
reasonably believe are the best interests of ICANN and not as representatives
of the entity that selected them, their employers, or any other organizations or
constituencies.

Section 8. TERMS OF DIRECTORS

1. Subject to the provisions of the Transition Article of these Bylaws, the
regular term of office of Director Seats 1 through 14 shall begin as
follows:

a. The regular terms of Seats 1 through 3 shall begin at the
conclusion of ICANN's annual meeting in 2003 and each ICANN
annual meeting every third year after 2003;
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b. The regular terms of Seats 4 through 6 shall begin at the
conclusion of ICANN's annual meeting in 2004 and each ICANN
annual meeting every third year after 2004;

c. The regular terms of Seats 7 and 8 shall begin at the
conclusion of ICANN's annual meeting in 2005 and each ICANN
annual meeting every third year after 2005;

d. The regular terms of Seats 9 and 12 shall begin on the day six
months after the conclusion of ICANN's annual meeting in 2002
and each ICANN annual meeting every third year after 2002;

e. The regular terms of Seats 10 and 13 shall begin on the day six
months after the conclusion of ICANN's annual meeting in 2003
and each ICANN annual meeting every third year after 2003; and

f. The regular terms of Seats 11 and 14 shall begin on the day six
months after the conclusion of ICANN's annual meeting in 2004
and each ICANN annual meeting every third year after 2004.

2. Each Director holding any of Seats 1 through 14, including a Director
selected to fill a vacancy, shall hold office for a term that lasts until the
next term for that Seat commences and until a successor has been
selected and qualified or until that Director resigns or is removed in
accordance with these Bylaws.

3. At least one month before the commencement of each annual
meeting, the Nominating Committee shall give the Secretary of ICANN
written notice of its selection of Directors for seats with terms beginning
at the conclusion of the annual meeting.

4. No later than five months after the conclusion of each annual
meeting, any Supporting Organization entitled to select a Director for a
Seat with a term beginning on the day six months after the conclusion of
the annual meeting shall give the Secretary of ICANN written notice of
its selection.

5. Subject to the provisions of the Transition Article of these Bylaws, no
Director may serve more than three consecutive terms. For these
purposes, a person selected to fill a vacancy in a term shall not be
deemed to have served that term.

6. The term as Director of the person holding the office of President
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shall be for as long as, and only for as long as, such person holds the
office of President.

Section 9. NON-VOTING LIAISONS

1. The non-voting liaisons shall include:

a. One appointed by the Governmental Advisory Committee;

b. One appointed by the Root Server System Advisory Committee
established by Article XI of these Bylaws;

c. One appointed by the Security and Stability Advisory
Committee established by Article XI of these Bylaws;

d. One appointed by the Technical Liaison Group established by
Article XI-A of these Bylaws;

e. One appointed by the At-Large Advisory Committee
established by Article XI of these Bylaws; and

f. One appointed by the Internet Engineering Task Force.

2. Subject to the provisions of the Transition Article of these Bylaws, the
non-voting liaisons shall serve terms that begin at the conclusion of
each annual meeting. At least one month before the commencement of
each annual meeting, each body entitled to appoint a non-voting liaison
shall give the Secretary of ICANN written notice of its appointment.

3. Non-voting liaisons shall serve as volunteers, without compensation
other than the reimbursement of certain expenses.

4. Each non-voting liaison may be reappointed, and shall remain in that
position until a successor has been appointed or until the liaison resigns
or is removed in accordance with these Bylaws.

5. The non-voting liaisons shall be entitled to attend Board meetings,
participate in Board discussions and deliberations, and have access
(under conditions established by the Board) to materials provided to
Directors for use in Board discussions, deliberations and meetings, but
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shall otherwise not have any of the rights and privileges of Directors.
Non-voting liaisons shall be entitled (under conditions established by the
Board) to use any materials provided to them pursuant to this Section
for the purpose of consulting with their respective committee or
organization.

Section 10. RESIGNATION OF A DIRECTOR OR NON-VOTING LIAISON

Subject to Section 5226 of the CNPBCL, any Director or non-voting liaison
may resign at any time, either by oral tender of resignation at any meeting of
the Board (followed by prompt written notice to the Secretary of ICANN) or by
giving written notice thereof to the President or the Secretary of ICANN. Such
resignation shall take effect at the time specified, and, unless otherwise
specified, the acceptance of such resignation shall not be necessary to make it
effective. The successor shall be selected pursuant to Section 12 of this
Article.

Section 11. REMOVAL OF A DIRECTOR OR NON-VOTING LIAISON

1. Any Director may be removed, following notice to that Director and, if
selected by a Supporting Organization, to that Supporting Organization,
by a three-fourths (3/4) majority vote of all Directors; provided, however,
that the Director who is the subject of the removal action shall not be
entitled to vote on such an action or be counted as a voting member of
the Board when calculating the required three-fourths (3/4) vote; and
provided further, that each vote to remove a Director shall be a separate
vote on the sole question of the removal of that particular Director.

2. With the exception of the non-voting liaison appointed by the
Governmental Advisory Committee, any non-voting liaison may be
removed, following notice to that liaison and to the organization by
which that liaison was selected, by a three-fourths (3/4) majority vote of
all Directors if the selecting organization fails to promptly remove that
liaison following such notice. The Board may request the Governmental
Advisory Committee to consider the replacement of the non-voting
liaison appointed by that Committee if the Board, by a three-fourths
(3/4) majority vote of all Directors, determines that such an action is
appropriate.

Section 12. VACANCIES
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1. A vacancy or vacancies in the Board of Directors shall be deemed to
exist in the case of the death, resignation, or removal of any Director; if
the authorized number of Directors is increased; or if a Director has
been declared of unsound mind by a final order of court or convicted of
a felony or incarcerated for more than 90 days as a result of a criminal
conviction or has been found by final order or judgment of any court to
have breached a duty under Sections 5230 et seq. of the CNPBCL. Any
vacancy occurring on the Board of Directors shall be filled by the
Nominating Committee, unless (a) that Director was selected by a
Supporting Organization, in which case that vacancy shall be filled by
that Supporting Organization, or (b) that Director was the President, in
which case the vacancy shall be filled in accordance with the provisions
of Article XIII of these Bylaws. The selecting body shall give written
notice to the Secretary of ICANN of their appointments to fill vacancies.
A Director selected to fill a vacancy on the Board shall serve for the
unexpired term of his or her predecessor in office and until a successor
has been selected and qualified. No reduction of the authorized number
of Directors shall have the effect of removing a Director prior to the
expiration of the Director's term of office.

2. The organizations selecting the non-voting liaisons identified in
Section 9 of this Article are responsible for determining the existence of,
and filling, any vacancies in those positions. They shall give the
Secretary of ICANN written notice of their appointments to fill vacancies.

Section 13. ANNUAL MEETINGS

Annual meetings of ICANN shall be held for the purpose of electing Officers
and for the transaction of such other business as may come before the
meeting. Each annual meeting for ICANN shall be held at the principal office of
ICANN, or any other appropriate place of the Board's time and choosing,
provided such annual meeting is held within 14 months of the immediately
preceding annual meeting. If the Board determines that it is practical, the
annual meeting should be distributed in real-time and archived video and
audio formats on the Internet.

Section 14. REGULAR MEETINGS

Regular meetings of the Board shall be held on dates to be determined by the
Board. In the absence of other designation, regular meetings shall be held at
the principal office of ICANN.
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Section 15. SPECIAL MEETINGS

Special meetings of the Board may be called by or at the request of one-
quarter (1/4) of the members of the Board or by the Chairman of the Board or
the President. A call for a special meeting shall be made by the Secretary of
ICANN. In the absence of designation, special meetings shall be held at the
principal office of ICANN.

Section 16. NOTICE OF MEETINGS

Notice of time and place of all meetings shall be delivered personally or by
telephone or by electronic mail to each Director and non-voting liaison, or sent
by first-class mail (air mail for addresses outside the United States) or
facsimile, charges prepaid, addressed to each Director and non-voting liaison
at the Director's or non-voting liaison's address as it is shown on the records of
ICANN. In case the notice is mailed, it shall be deposited in the United States
mail at least fourteen (14) days before the time of the holding of the meeting.
In case the notice is delivered personally or by telephone or facsimile or
electronic mail it shall be delivered personally or by telephone or facsimile or
electronic mail at least forty-eight (48) hours before the time of the holding of
the meeting. Notwithstanding anything in this Section to the contrary, notice of
a meeting need not be given to any Director who signed a waiver of notice or a
written consent to holding the meeting or an approval of the minutes thereof,
whether before or after the meeting, or who attends the meeting without
protesting, prior thereto or at its commencement, the lack of notice to such
Director. All such waivers, consents and approvals shall be filed with the
corporate records or made a part of the minutes of the meetings.

Section 17. QUORUM

At all annual, regular, and special meetings of the Board, a majority of the total
number of Directors then in office shall constitute a quorum for the transaction
of business, and the act of a majority of the Directors present at any meeting
at which there is a quorum shall be the act of the Board, unless otherwise
provided herein or by law. If a quorum shall not be present at any meeting of
the Board, the Directors present thereat may adjourn the meeting from time to
time to another place, time, or date. If the meeting is adjourned for more than
twenty-four (24) hours, notice shall be given to those Directors not at the
meeting at the time of the adjournment.

Section 18. ACTION BY TELEPHONE MEETING OR BY OTHER
COMMUNICATIONS EQUIPMENT

Members of the Board or any Committee of the Board may participate in a
meeting of the Board or Committee of the Board through use of (i) conference
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telephone or similar communications equipment, provided that all Directors
participating in such a meeting can speak to and hear one another or (ii)
electronic video screen communication or other communication equipment;
provided that (a) all Directors participating in such a meeting can speak to and
hear one another, (b) all Directors are provided the means of fully participating
in all matters before the Board or Committee of the Board, and (c) ICANN
adopts and implements means of verifying that (x) a person participating in
such a meeting is a Director or other person entitled to participate in the
meeting and (y) all actions of, or votes by, the Board or Committee of the
Board are taken or cast only by the members of the Board or Committee and
not persons who are not members. Participation in a meeting pursuant to this
Section constitutes presence in person at such meeting. ICANN shall make
available at the place of any meeting of the Board the telecommunications
equipment necessary to permit members of the Board to participate by
telephone.

Section 19. ACTION WITHOUT MEETING

Any action required or permitted to be taken by the Board or a Committee of
the Board may be taken without a meeting if all of the Directors entitled to vote
thereat shall individually or collectively consent in writing to such action. Such
written consent shall have the same force and effect as the unanimous vote of
such Directors. Such written consent or consents shall be filed with the
minutes of the proceedings of the Board.

Section 20. ELECTRONIC MAIL

If permitted under applicable law, communication by electronic mail shall be
considered equivalent to any communication otherwise required to be in
writing. ICANN shall take such steps as it deems appropriate under the
circumstances to assure itself that communications by electronic mail are
authentic.

Section 21. RIGHTS OF INSPECTION

Every Director shall have the right at any reasonable time to inspect and copy
all books, records and documents of every kind, and to inspect the physical
properties of ICANN. ICANN shall establish reasonable procedures to protect
against the inappropriate disclosure of confidential information.

Section 22. COMPENSATION

The Directors shall receive no compensation for their services as Directors.
The Board may, however, authorize the reimbursement of actual and
necessary reasonable expenses incurred by Directors and non-voting liaisons
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performing their duties as Directors or non-voting liaisons.

Section 23. PRESUMPTION OF ASSENT

A Director present at a Board meeting at which action on any corporate matter
is taken shall be presumed to have assented to the action taken unless his or
her dissent or abstention is entered in the minutes of the meeting, or unless
such Director files a written dissent or abstention to such action with the
person acting as the secretary of the meeting before the adjournment thereof,
or forwards such dissent or abstention by registered mail to the Secretary of
ICANN immediately after the adjournment of the meeting. Such right to dissent
or abstain shall not apply to a Director who voted in favor of such action.

ARTICLE VII: NOMINATING COMMITTEE

Section 1. DESCRIPTION

There shall be a Nominating Committee of ICANN, responsible for the
selection of all ICANN Directors except the President and those Directors
selected by ICANN's Supporting Organizations, and for such other selections
as are set forth in these Bylaws.

Section 2. COMPOSITION

The Nominating Committee shall be composed of the following persons:

1. A non-voting Chair, appointed by the ICANN Board;

2. The immediately previous Nominating Committee Chair, as a non-
voting advisor;

3. A non-voting liaison appointed by the ICANN Root Server System
Advisory Committee established by Article XI of these Bylaws;

4. A non-voting liaison appointed by the ICANN Security and Stability
Advisory Committee established by Article XI of these Bylaws;

5. A non-voting liaison appointed by the Governmental Advisory
Committee;

6. Subject to the provisions of the Transition Article of these Bylaws, five
voting delegates selected by the At-Large Advisory Committee
established by Article XI of these Bylaws;

Exhibit R-43



7. Voting delegates to the Nominating Committee shall be selected from
the Generic Names Supporting Organization, established by Article X of
these Bylaws, as follows:

a. One delegate from the Registries Stakeholder Group;

b. One delegate from the Registrars Stakeholder Group;

c. Two delegates from the Business Constituency, one
representing small business users and one representing large
business users;

d. One delegate from the Internet Service Providers Constituency;

e. One delegate from the Intellectual Property Constituency; and

f. One delegate from consumer and civil society groups, selected
by the Non-Commercial Users Constituency.

8. One voting delegate each selected by the following entities:

a. The Council of the Country Code Names Supporting
Organization established by Article IX of these Bylaws;

b. The Council of the Address Supporting Organization
established by Article VIII of these Bylaws;

c. An entity designated by the Board to represent academic and
similar organizations;

d. The Internet Engineering Task Force; and

e. The ICANN Technical Liaison Group established by Article XI-
A of these Bylaws;

9. A non-voting Associate Chair, who may be appointed by the Chair, at
his or her sole discretion, to serve during all or part of the term of the
Chair. The Associate Chair may not be a person who is otherwise a
member of the same Nominating Committee. The Associate Chair shall
assist the Chair in carrying out the duties of the Chair, but shall not
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serve, temporarily or otherwise, in the place of the Chair.

Section 3. TERMS

Subject to the provisions of the Transition Article of these Bylaws:

1. Each voting delegate shall serve a one-year term. A delegate may
serve at most two successive one-year terms, after which at least two
years must elapse before the individual is eligible to serve another term.

2. The regular term of each voting delegate shall begin at the conclusion
of an ICANN annual meeting and shall end at the conclusion of the
immediately following ICANN annual meeting.

3. Non-voting liaisons shall serve during the term designated by the
entity that appoints them. The Chair, the immediately previous Chair
serving as an advisor, and any Associate Chair shall serve as such until
the conclusion of the next ICANN annual meeting.

4. Vacancies in the positions of delegate, non-voting liaison, or Chair
shall be filled by the entity entitled to select the delegate, non-voting
liaison, or Chair involved. A vacancy in the position of non-voting
advisor (immediately previous Chair) may be filled by the Board from
among persons with prior service on the Board or a Nominating
Committee. A vacancy in the position of Associate Chair may be filled
by the Chair in accordance with the criteria established by Section 2(9)
of this Article.

5. The existence of any vacancies shall not affect the obligation of the
Nominating Committee to carry out the responsibilities assigned to it in
these Bylaws.

Section 4. CRITERIA FOR SELECTION OF NOMINATING COMMITTEE
DELEGATES

Delegates to the ICANN Nominating Committee shall be:

1. Accomplished persons of integrity, objectivity, and intelligence, with
reputations for sound judgment and open minds, and with experience
and competence with collegial large group decision-making;
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2. Persons with wide contacts, broad experience in the Internet
community, and a commitment to the success of ICANN;

3. Persons whom the selecting body is confident will consult widely and
accept input in carrying out their responsibilities;

4. Persons who are neutral and objective, without any fixed personal
commitments to particular individuals, organizations, or commercial
objectives in carrying out their Nominating Committee responsibilities;

5. Persons with an understanding of ICANN's mission and the potential
impact of ICANN's activities on the broader Internet community who are
willing to serve as volunteers, without compensation other than the
reimbursement of certain expenses; and

6. Persons who are able to work and communicate in written and
spoken English.

Section 5. DIVERSITY

In carrying out its responsibilities to select members of the ICANN Board (and
selections to any other ICANN bodies as the Nominating Committee is
responsible for under these Bylaws), the Nominating Committee shall take into
account the continuing membership of the ICANN Board (and such other
bodies), and seek to ensure that the persons selected to fill vacancies on the
ICANN Board (and each such other body) shall, to the extent feasible and
consistent with the other criteria required to be applied by Section 4 of this
Article, make selections guided by Core Value 4 in Article I, Section 2 .

Section 6. ADMINISTRATIVE AND OPERATIONAL SUPPORT

ICANN shall provide administrative and operational support necessary for the
Nominating Committee to carry out its responsibilities.

Section 7. PROCEDURES

The Nominating Committee shall adopt such operating procedures as it deems
necessary, which shall be published on the Website.

Section 8. INELIGIBILITY FOR SELECTION BY NOMINATING
COMMITTEE

No person who serves on the Nominating Committee in any capacity shall be
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eligible for selection by any means to any position on the Board or any other
ICANN body having one or more membership positions that the Nominating
Committee is responsible for filling, until the conclusion of an ICANN annual
meeting that coincides with, or is after, the conclusion of that person's service
on the Nominating Committee.

Section 9. INELIGIBILITY FOR SERVICE ON NOMINATING COMMITTEE

No person who is an employee of or paid consultant to ICANN (including the
Ombudsman) shall simultaneously serve in any of the Nominating Committee
positions described in Section 2 of this Article.

ARTICLE VIII: ADDRESS SUPPORTING ORGANIZATION

Section 1. DESCRIPTION

1. The Address Supporting Organization (ASO) shall advise the Board
with respect to policy issues relating to the operation, assignment, and
management of Internet addresses.

2. The ASO shall be the entity established by the Memorandum of
Understanding entered on 21 October 2004 between ICANN and the
Number Resource Organization (NRO), an organization of the existing
regional Internet registries (RIRs).

Section 2. ADDRESS COUNCIL

1. The ASO shall have an Address Council, consisting of the members
of the NRO Number Council.

2. The Address Council shall select Directors to those seats on the
Board designated to be filled by the ASO.

ARTICLE IX: COUNTRY-CODE NAMES SUPPORTING ORGANIZATION

Section 1. DESCRIPTION

There shall be a policy-development body known as the Country-Code Names
Supporting Organization (ccNSO), which shall be responsible for:
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1. developing and recommending to the Board global policies relating to
country-code top-level domains;

2. Nurturing consensus across the ccNSO's community, including the
name-related activities of ccTLDs; and

3. Coordinating with other ICANN Supporting Organizations,
committees, and constituencies under ICANN.

Policies that apply to ccNSO members by virtue of their membership are only
those policies developed according to section 4.10 and 4.11 of this Article.
However, the ccNSO may also engage in other activities authorized by its
members. Adherence to the results of these activities will be voluntary and
such activities may include: seeking to develop voluntary best practices for
ccTLD managers, assisting in skills building within the global community of
ccTLD managers, and enhancing operational and technical cooperation
among ccTLD managers.

Section 2. ORGANIZATION

The ccNSO shall consist of (i) ccTLD managers that have agreed in writing to
be members of the ccNSO (see Section 4(2) of this Article) and (ii) a ccNSO
Council responsible for managing the policy-development process of the
ccNSO.

Section 3. ccNSO COUNCIL

1. The ccNSO Council shall consist of (a) three ccNSO Council
members selected by the ccNSO members within each of ICANN's
Geographic Regions in the manner described in Section 4(7) through
(9) of this Article; (b) three ccNSO Council members selected by the
ICANN Nominating Committee; (c) liaisons as described in paragraph 2
of this Section; and (iv) observers as described in paragraph 3 of this
Section.

2. There shall also be one liaison to the ccNSO Council from each of the
following organizations, to the extent they choose to appoint such a
liaison: (a) the Governmental Advisory Committee; (b) the At-Large
Advisory Committee; and (c) each of the Regional Organizations
described in Section 5 of this Article. These liaisons shall not be
members of or entitled to vote on the ccNSO Council, but otherwise
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shall be entitled to participate on equal footing with members of the
ccNSO Council. Appointments of liaisons shall be made by providing
written notice to the ICANN Secretary, with a notification copy to the
ccNSO Council Chair, and shall be for the term designated by the
appointing organization as stated in the written notice. The appointing
organization may recall from office or replace its liaison at any time by
providing written notice of the recall or replacement to the ICANN
Secretary, with a notification copy to the ccNSO Council Chair.

3. The ccNSO Council may agree with the Council of any other ICANN
Supporting Organization to exchange observers. Such observers shall
not be members of or entitled to vote on the ccNSO Council, but
otherwise shall be entitled to participate on equal footing with members
of the ccNSO Council. The appointing Council may designate its
observer (or revoke or change the designation of its observer) on the
ccNSO Council at any time by providing written notice to the ICANN
Secretary, with a notification copy to the ccNSO Council Chair.

4. Subject to the provisions of the Transition Article of these Bylaws: (a)
the regular term of each ccNSO Council member shall begin at the
conclusion of an ICANN annual meeting and shall end at the conclusion
of the third ICANN annual meeting thereafter; (b) the regular terms of
the three ccNSO Council members selected by the ccNSO members
within each ICANN Geographic Region shall be staggered so that one
member's term begins in a year divisible by three, a second member's
term begins in the first year following a year divisible by three, and the
third member's term begins in the second year following a year divisible
by three; and (c) the regular terms of the three ccNSO Council members
selected by the Nominating Committee shall be staggered in the same
manner. Each ccNSO Council member shall hold office during his or her
regular term and until a successor has been selected and qualified or
until that member resigns or is removed in accordance with these
Bylaws.

5. A ccNSO Council member may resign at any time by giving written
notice to the ICANN Secretary, with a notification copy to the ccNSO
Council Chair.

6. ccNSO Council members may be removed for not attending three
consecutive meetings of the ccNSO Council without sufficient cause or
for grossly inappropriate behavior, both as determined by at least a 66%
vote of all of the members of the ccNSO Council.

7. A vacancy on the ccNSO Council shall be deemed to exist in the
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case of the death, resignation, or removal of any ccNSO Council
member. Vacancies in the positions of the three members selected by
the Nominating Committee shall be filled for the unexpired term involved
by the Nominating Committee giving the ICANN Secretary written notice
of its selection, with a notification copy to the ccNSO Council Chair.
Vacancies in the positions of the ccNSO Council members selected by
ccNSO members shall be filled for the unexpired term by the procedure
described in Section 4(7) through (9) of this Article.

8. The role of the ccNSO Council is to administer and coordinate the
affairs of the ccNSO (including coordinating meetings, including an
annual meeting, of ccNSO members as described in Section 4(6) of this
Article) and to manage the development of policy recommendations in
accordance with Section 6 of this Article. The ccNSO Council shall also
undertake such other roles as the members of the ccNSO shall decide
from time to time.

9. The ccNSO Council shall make selections to fill Seats 11 and 12 on
the Board by written ballot or by action at a meeting; any such selection
must have affirmative votes of a majority of all the members of the
ccNSO Council then in office. Notification of the ccNSO Council's
selections shall be given by the ccNSO Council Chair in writing to the
ICANN Secretary, consistent with Article VI, Sections 8(4) and 12(1).

10. The ccNSO Council shall select from among its members the
ccNSO Council Chair and such Vice Chair(s) as it deems appropriate.
Selections of the ccNSO Council Chair and Vice Chair(s) shall be by
written ballot or by action at a meeting; any such selection must have
affirmative votes of a majority of all the members of the ccNSO Council
then in office. The term of office of the ccNSO Council Chair and any
Vice Chair(s) shall be as specified by the ccNSO Council at or before
the time the selection is made. The ccNSO Council Chair or any Vice
Chair(s) may be recalled from office by the same procedure as used for
selection.

11. The ccNSO Council, subject to direction by the ccNSO members,
shall adopt such rules and procedures for the ccNSO as it deems
necessary, provided they are consistent with these Bylaws. Rules for
ccNSO membership and operating procedures adopted by the ccNSO
Council shall be published on the Website.

12. Except as provided by paragraphs 9 and 10 of this Section, the
ccNSO Council shall act at meetings. The ccNSO Council shall meet
regularly on a schedule it determines, but not fewer than four times
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each calendar year. At the discretion of the ccNSO Council, meetings
may be held in person or by other means, provided that all ccNSO
Council members are permitted to participate by at least one means
described in paragraph 14 of this Section. Except where determined by
a majority vote of the members of the ccNSO Council present that a
closed session is appropriate, physical meetings shall be open to
attendance by all interested persons. To the extent practicable, ccNSO
Council meetings should be held in conjunction with meetings of the
Board, or of one or more of ICANN's other Supporting Organizations.

13. Notice of time and place (and information about means of
participation other than personal attendance) of all meetings of the
ccNSO Council shall be provided to each ccNSO Council member,
liaison, and observer by e-mail, telephone, facsimile, or a paper notice
delivered personally or by postal mail. In case the notice is sent by
postal mail, it shall be sent at least 21 days before the day of the
meeting. In case the notice is delivered personally or by telephone,
facsimile, or e-mail it shall be provided at least seven days before the
day of the meeting. At least seven days in advance of each ccNSO
Council meeting (or if not practicable, as far in advance as is
practicable), a notice of such meeting and, to the extent known, an
agenda for the meeting shall be posted.

14. Members of the ccNSO Council may participate in a meeting of the
ccNSO Council through personal attendance or use of electronic
communication (such as telephone or video conference), provided that
(a) all ccNSO Council members participating in the meeting can speak
to and hear one another, (b) all ccNSO Council members participating in
the meeting are provided the means of fully participating in all matters
before the ccNSO Council, and (c) there is a reasonable means of
verifying the identity of ccNSO Council members participating in the
meeting and their votes. A majority of the ccNSO Council members (i.e.
those entitled to vote) then in office shall constitute a quorum for the
transaction of business, and actions by a majority vote of the ccNSO
Council members present at any meeting at which there is a quorum
shall be actions of the ccNSO Council, unless otherwise provided in
these Bylaws. The ccNSO Council shall transmit minutes of its meetings
to the ICANN Secretary, who shall cause those minutes to be posted to
the Website as soon as practicable following the meeting, and no later
than 21 days following the meeting.

Section 4. MEMBERSHIP
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1. The ccNSO shall have a membership consisting of ccTLD managers.
Any ccTLD manager that meets the membership qualifications stated in
paragraph 2 of this Section shall be entitled to be members of the
ccNSO. For purposes of this Article, a ccTLD manager is the
organization or entity responsible for managing an ISO 3166 country-
code top-level domain and referred to in the IANA database under the
current heading of “Sponsoring Organization”, or under any later variant,
for that country-code top-level domain.

2. Any ccTLD manager may become a ccNSO member by submitting
an application to a person designated by the ccNSO Council to receive
applications. Subject to the provisions of the Transition Article of these
Bylaws, the application shall be in writing in a form designated by the
ccNSO Council. The application shall include the ccTLD manager's
recognition of the role of the ccNSO within the ICANN structure as well
as the ccTLD manager's agreement, for the duration of its membership
in the ccNSO, (a) to adhere to rules of the ccNSO, including
membership rules, (b) to abide by policies developed and
recommended by the ccNSO and adopted by the Board in the manner
described by paragraphs 10 and 11 of this Section, and (c) to pay
ccNSO membership fees established by the ccNSO Council under
Section 7(3) of this Article. A ccNSO member may resign from
membership at any time by giving written notice to a person designated
by the ccNSO Council to receive notices of resignation. Upon
resignation the ccTLD manager ceases to agree to (a) adhere to rules
of the ccNSO, including membership rules, (b) to abide by policies
developed and recommended by the ccNSO and adopted by the Board
in the manner described by paragraphs 10 and 11 of this Section, and
(c) to pay ccNSO membership fees established by the ccNSO Council
under Section 7(3) of this Article. In the absence of designation by the
ccNSO Council of a person to receive applications and notices of
resignation, they shall be sent to the ICANN Secretary, who shall notify
the ccNSO Council of receipt of any such applications and notices.

3. Neither membership in the ccNSO nor membership in any Regional
Organization described in Section 5 of this Article shall be a condition
for access to or registration in the IANA database. Any individual
relationship a ccTLD manager has with ICANN or the ccTLD manager's
receipt of IANA services is not in any way contingent upon membership
in the ccNSO.

4. The Geographic Regions of ccTLDs shall be as described in Article
VI, Section 5 of these Bylaws. For purposes of this Article, managers of

Exhibit R-43



ccTLDs within a Geographic Region that are members of the ccNSO
are referred to as ccNSO members “within” the Geographic Region,
regardless of the physical location of the ccTLD manager. In cases
where the Geographic Region of a ccNSO member is unclear, the
ccTLD member should self-select according to procedures adopted by
the ccNSO Council.

5. Each ccTLD manager may designate in writing a person,
organization, or entity to represent the ccTLD manager. In the absence
of such a designation, the ccTLD manager shall be represented by the
person, organization, or entity listed as the administrative contact in the
IANA database.

6. There shall be an annual meeting of ccNSO members, which shall be
coordinated by the ccNSO Council. Annual meetings should be open for
all to attend, and a reasonable opportunity shall be provided for ccTLD
managers that are not members of the ccNSO as well as other non-
members of the ccNSO to address the meeting. To the extent
practicable, annual meetings of the ccNSO members shall be held in
person and should be held in conjunction with meetings of the Board, or
of one or more of ICANN's other Supporting Organizations.

7. The ccNSO Council members selected by the ccNSO members from
each Geographic Region (see Section 3(1)(a) of this Article) shall be
selected through nomination, and if necessary election, by the ccNSO
members within that Geographic Region. At least 90 days before the
end of the regular term of any ccNSO-member-selected member of the
ccNSO Council, or upon the occurrence of a vacancy in the seat of such
a ccNSO Council member, the ccNSO Council shall establish a
nomination and election schedule, which shall be sent to all ccNSO
members within the Geographic Region and posted on the Website.

8. Any ccNSO member may nominate an individual to serve as a
ccNSO Council member representing the ccNSO member's Geographic
Region. Nominations must be seconded by another ccNSO member
from the same Geographic Region. By accepting their nomination,
individuals nominated to the ccNSO Council agree to support the
policies committed to by ccNSO members.

9. If at the close of nominations there are no more candidates
nominated (with seconds and acceptances) in a particular Geographic
Region than there are seats on the ccNSO Council available for that
Geographic Region, then the nominated candidates shall be selected to
serve on the ccNSO Council. Otherwise, an election by written ballot
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(which may be by e-mail) shall be held to select the ccNSO Council
members from among those nominated (with seconds and
acceptances), with ccNSO members from the Geographic Region being
entitled to vote in the election through their designated representatives.
In such an election, a majority of all ccNSO members in the Geographic
Region entitled to vote shall constitute a quorum, and the selected
candidate must receive the votes of a majority of those cast by ccNSO
members within the Geographic Region. The ccNSO Council Chair shall
provide the ICANN Secretary prompt written notice of the selection of
ccNSO Council members under this paragraph.

10. Subject to clause 4(11), ICANN policies shall apply to ccNSO
members by virtue of their membership to the extent, and only to the
extent, that the policies (a) only address issues that are within scope of
the ccNSO according to Article IX, Section 6 and Annex C; (b) have
been developed through the ccPDP as described in Section 6 of this
Article, and (c) have been recommended as such by the ccNSO to the
Board, and (d) are adopted by the Board as policies, provided that such
policies do not conflict with the law applicable to the ccTLD manager
which shall, at all times, remain paramount. In addition, such policies
shall apply to ICANN in its activities concerning ccTLDs.

11. A ccNSO member shall not be bound if it provides a declaration to
the ccNSO Council stating that (a) implementation of the policy would
require the member to breach custom, religion, or public policy (not
embodied in the applicable law described in paragraph 10 of this
Section), and (b) failure to implement the policy would not impair DNS
operations or interoperability, giving detailed reasons supporting its
statements. After investigation, the ccNSO Council will provide a
response to the ccNSO member's declaration. If there is a ccNSO
Council consensus disagreeing with the declaration, which may be
demonstrated by a vote of 14 or more members of the ccNSO Council,
the response shall state the ccNSO Council's disagreement with the
declaration and the reasons for disagreement. Otherwise, the response
shall state the ccNSO Council's agreement with the declaration. If the
ccNSO Council disagrees, the ccNSO Council shall review the situation
after a six-month period. At the end of that period, the ccNSO Council
shall make findings as to (a) whether the ccNSO members'
implementation of the policy would require the member to breach
custom, religion, or public policy (not embodied in the applicable law
described in paragraph 10 of this Section) and (b) whether failure to
implement the policy would impair DNS operations or interoperability. In
making any findings disagreeing with the declaration, the ccNSO
Council shall proceed by consensus, which may be demonstrated by a
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vote of 14 or more members of the ccNSO Council.

Section 5. REGIONAL ORGANIZATIONS

The ccNSO Council may designate a Regional Organization for each ICANN
Geographic Region, provided that the Regional Organization is open to full
membership by all ccNSO members within the Geographic Region. Decisions
to designate or de-designate a Regional Organization shall require a 66% vote
of all of the members of the ccNSO Council and shall be subject to review
according to procedures established by the Board.

Section 6. ccNSO POLICY-DEVELOPMENT PROCESS AND SCOPE

1. The scope of the ccNSO's policy-development role shall be as stated
in Annex C to these Bylaws; any modifications to the scope shall be
recommended to the Board by the ccNSO by use of the procedures of
the ccPDP, and shall be subject to approval by the Board.

2. In developing global policies within the scope of the ccNSO and
recommending them to the Board, the ccNSO shall follow the ccNSO
Policy-Development Process (ccPDP). The ccPDP shall be as stated in
Annex B to these Bylaws; modifications shall be recommended to the
Board by the ccNSO by use of the procedures of the ccPDP, and shall
be subject to approval by the Board.

Section 7. STAFF SUPPORT AND FUNDING

1. Upon request of the ccNSO Council, a member of the ICANN staff
may be assigned to support the ccNSO and shall be designated as the
ccNSO Staff Manager. Alternatively, the ccNSO Council may designate,
at ccNSO expense, another person to serve as ccNSO Staff Manager.
The work of the ccNSO Staff Manager on substantive matters shall be
assigned by the Chair of the ccNSO Council, and may include the duties
of ccPDP Issue Manager.

2. Upon request of the ccNSO Council, ICANN shall provide
administrative and operational support necessary for the ccNSO to carry
out its responsibilities. Such support shall not include an obligation for
ICANN to fund travel expenses incurred by ccNSO participants for travel
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to any meeting of the ccNSO or for any other purpose. The ccNSO
Council may make provision, at ccNSO expense, for administrative and
operational support in addition or as an alternative to support provided
by ICANN.

3. The ccNSO Council shall establish fees to be paid by ccNSO
members to defray ccNSO expenses as described in paragraphs 1 and
2 of this Section, as approved by the ccNSO members.

4. Written notices given to the ICANN Secretary under this Article shall
be permanently retained, and shall be made available for review by the
ccNSO Council on request. The ICANN Secretary shall also maintain
the roll of members of the ccNSO, which shall include the name of each
ccTLD manager's designated representative, and which shall be posted
on the Website.

ARTICLE X: GENERIC NAMES SUPPORTING ORGANIZATION

Section 1. DESCRIPTION

There shall be a policy-development body known as the Generic Names
Supporting Organization (GNSO), which shall be responsible for developing
and recommending to the ICANN Board substantive policies relating to
generic top-level domains.

Section 2. ORGANIZATION

The GNSO shall consist of:

(i) A number of Constituencies, where applicable, organized within the
Stakeholder Groups as described in Section 5 of this Article;

(ii) Four Stakeholder Groups organized within Houses as described in
Section 5 of this Article;

(iii) Two Houses within the GNSO Council as described in Section 3(8)
of this Article; and

(iv) a GNSO Council responsible for managing the policy development
process of the GNSO, as described in Section 3 of this Article.
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Except as otherwise defined in these Bylaws, the four Stakeholder Groups and
the Constituencies ill be responsible for defining their own charters with the
approval of their members and of the ICANN Board of Directors.

Section 3. GNSO COUNCIL

1. Subject to the provisions of Transition Article XX, Section 5 of these
Bylaws and as described in Section 5 of Article X, the GNSO Council
shall consist of:

a. three representatives selected from the Registries Stakeholder
Group;

b. three representatives selected from the Registrars Stakeholder
Group;

c. six representatives selected from the Commercial Stakeholder
Group;

d. six representatives selected from the Non-Commercial
Stakeholder Group; and

e. three representatives selected by the ICANN Nominating
Committee, one of which shall be non-voting, but otherwise
entitled to participate on equal footing with other members of the
GNSO Council including, e.g. the making and seconding of
motions and of serving as Chair if elected. One Nominating
Committee Appointee voting representative shall be assigned to
each House (as described in Section 3(8) of this Article) by the
Nominating Committee.

No individual representative may hold more than one seat on the GNSO
Council at the same time.

Stakeholder Groups should, in their charters, ensure their
representation on the GNSO Council is as diverse as possible and
practicable, including considerations of geography, GNSO
Constituency, sector, ability and gender.

There may also be liaisons to the GNSO Council from other ICANN
Supporting Organizations and/or Advisory Committees, from time to
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time. The appointing organization shall designate, revoke, or change its
liaison on the GNSO Council by providing written notice to the Chair of
the GNSO Council and to the ICANN Secretary. Liaisons shall not be
members of or entitled to vote, to make or second motions, or to serve
as an officer on the GNSO Council, but otherwise liaisons shall be
entitled to participate on equal footing with members of the GNSO
Council.

2. Subject to the provisions of the Transition Article XX, and Section 5 of
these Bylaws, the regular term of each GNSO Council member shall
begin at the conclusion of an ICANN annual meeting and shall end at
the conclusion of the second ICANN annual meeting thereafter. The
regular term of two representatives selected from Stakeholder Groups
with three Council seats shall begin in even-numbered years and the
regular term of the other representative selected from that Stakeholder
Group shall begin in odd-numbered years. The regular term of three
representatives selected from Stakeholder Groups with six Council
seats shall begin in even-numbered years and the regular term of the
other three representatives selected from that Stakeholder Group shall
begin in odd-numbered years. The regular term of one of the three
members selected by the Nominating Committee shall begin in even-
numbered years and the regular term of the other two of the three
members selected by the Nominating Committee shall begin in odd-
numbered years. Each GNSO Council member shall hold office during
his or her regular term and until a successor has been selected and
qualified or until that member resigns or is removed in accordance with
these Bylaws.

Except in a “special circumstance,” such as, but not limited to, meeting
geographic or other diversity requirements defined in the Stakeholder
Group charters, where no alternative representative is available to
serve, no Council member may be selected to serve more than two
consecutive terms, in such a special circumstance a Council member
may serve one additional term. For these purposes, a person selected
to fill a vacancy in a term shall not be deemed to have served that term.
A former Council member who has served two consecutive terms must
remain out of office for one full term prior to serving any subsequent
term as Council member. A “special circumstance” is defined in the
GNSO Operating Procedures.

3. A vacancy on the GNSO Council shall be deemed to exist in the case
of the death, resignation, or removal of any member. Vacancies shall be
filled for the unexpired term by the appropriate Nominating Committee
or Stakeholder Group that selected the member holding the position
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before the vacancy occurred by giving the GNSO Secretariat written
notice of its selection. Procedures for handling Stakeholder Group-
appointed GNSO Council member vacancies, resignations, and
removals are prescribed in the applicable Stakeholder Group Charter.

A GNSO Council member selected by the Nominating Committee may
be removed for cause: i) stated by a three-fourths (3/4) vote of all
members of the applicable House to which the Nominating Committee
appointee is assigned; or ii) stated by a three-fourths (3/4) vote of all
members of each House in the case of the non-voting Nominating
Committee appointee (see Section 3(8) of this Article). Such removal
shall be subject to reversal by the ICANN Board on appeal by the
affected GNSO Council member.
4. The GNSO Council is responsible for managing the policy
development process of the GNSO. It shall adopt such procedures (the
“GNSO Operating Procedures”) as it sees fit to carry out that
responsibility, provided that such procedures are approved by a majority
vote of each House. The GNSO Operating Procedures shall be effective
upon the expiration of a twenty-one (21) day public comment period,
and shall be subject to Board oversight and review. Until any
modifications are recommended by the GNSO Council, the applicable
procedures shall be as set forth in Section 6 of this Article.

5. No more than one officer, director or employee of any particular
corporation or other organization (including its subsidiaries and
affiliates) shall serve on the GNSO Council at any given time.

6. The GNSO shall make selections to fill Seats 13 and 14 on the
ICANN Board by written ballot or by action at a meeting. Each of the two
voting Houses of the GNSO, as described in Section 3(8) of this Article,
shall make a selection to fill one of two ICANN Board seats, as outlined
below; any such selection must have affirmative votes compromising
sixty percent (60%) of all the respective voting House members:

a. the Contracted Party House shall select a representative to fill
Seat 13; and

b. the Non-Contracted Party House shall select a representative
to fill Seat 14

Election procedures are defined in the GNSO Operating Procedures.

Notification of the Board seat selections shall be given by the GNSO
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Chair in writing to the ICANN Secretary, consistent with Article VI,
Sections 8(4) and 12(1).

7. The GNSO Council shall select the GNSO Chair for a term the GNSO
Council specifies, but not longer than one year. Each House (as
described in Section 3.8 of this Article) shall select a Vice-Chair, who
will be a Vice-Chair of the whole of the GNSO Council, for a term the
GNSO Council specifies, but not longer than one year. The procedures
for selecting the Chair and any other officers are contained in the GNSO
Operating Procedures. In the event that the GNSO Council has not
elected a GNSO Chair by the end of the previous Chair's term, the Vice-
Chairs will serve as Interim GNSO Co-Chairs until a successful election
can be held.

8. Except as otherwise required in these Bylaws, for voting purposes,
the GNSO Council (see Section 3(1) of this Article) shall be organized
into a bicameral House structure as described below:

a. the Contracted Parties House includes the Registries
Stakeholder Group (three members), the Registrars Stakeholder
Group (three members), and one voting member appointed by the
ICANN Nominating Committee for a total of seven voting
members; and

b. the Non Contracted Parties House includes the Commercial
Stakeholder Group (six members), the Non-Commercial
Stakeholder Group (six members), and one voting member
appointed by the ICANN Nominating Committee to that House for
a total of thirteen voting members.

Except as otherwise specified in these Bylaws, each member of a voting
House is entitled to cast one vote in each separate matter before the
GNSO Council.

9. Except as otherwise specified in these Bylaws, Annex A hereto, or
the GNSO Operating Procedures, the default threshold to pass a GNSO
Council motion or other voting action requires a simple majority vote of
each House. The voting thresholds described below shall apply to the
following GNSO actions:

a. Create an Issues Report: requires an affirmative vote of more
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than 25% vote of each House or majority of one House;

b. Initiate a Policy Development Process (“PDP”) Within Scope
(as described in Annex A): requires an affirmative vote of more
than 33% of each House or more than 66% of one House;

c. Initiate a PDP Not Within Scope: requires an affirmative vote of
more than 75% of one House and a majority of the other House
(“GNSO Supermajority”);

d. Approve a PDP Recommendation Without a GNSO
Supermajority: requires an affirmative vote of a majority of each
House and further requires that one GNSO Council member
representative of at least 3 of the 4 Stakeholder Groups supports
the Recommendation;

e. Approve a PDP Recommendation With a GNSO Supermajority:
requires an affirmative vote of a GNSO Supermajority; and

f. Approve a PDP Recommendation Imposing New Obligations on
Certain Contracting Parties: where an ICANN contract provision
specifies that “a two-thirds vote of the council” demonstrates the
presence of a consensus, the GNSO Supermajority vote
threshold will have to be met or exceeded with respect to any
contracting party affected by such contract provision.

Section 4. STAFF SUPPORT AND FUNDING

1. A member of the ICANN staff shall be assigned to support the GNSO,
whose work on substantive matters shall be assigned by the Chair of
the GNSO Council, and shall be designated as the GNSO Staff
Manager (Staff Manager).

2. ICANN shall provide administrative and operational support
necessary for the GNSO to carry out its responsibilities. Such support
shall not include an obligation for ICANN to fund travel expenses
incurred by GNSO participants for travel to any meeting of the GNSO or
for any other purpose. ICANN may, at its discretion, fund travel
expenses for GNSO participants under any travel support procedures or
guidelines that it may adopt from time to time.
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Section 5. STAKEHOLDER GROUPS

1. The following Stakeholder Groups are hereby recognized as
representative of a specific group of one or more Constituencies or
interest groups and subject to the provisions of the Transition Article XX,
Section 5 of these Bylaws:

a. Registries Stakeholder Group representing all gTLD registries
under contract to ICANN;

b. Registrars Stakeholder Group representing all registrars
accredited by and under contract to ICANN;

c. Commercial Stakeholder Group representing the full range of
large and small commercial entities of the Internet; and

d. Non-Commercial Stakeholder Group representing the full range
of non-commercial entities of the Internet.

2. Each Stakeholder Group is assigned a specific number of Council
seats in accordance with Section 3(1) of this Article.

3. Each Stakeholder Group identified in paragraph 1 of this Section and
each of its associated Constituencies, where applicable, shall maintain
recognition with the ICANN Board. Recognition is granted by the Board
based upon the extent to which, in fact, the entity represents the global
interests of the stakeholder communities it purports to represent and
operates to the maximum extent feasible in an open and transparent
manner consistent with procedures designed to ensure fairness.
Stakeholder Group and Constituency Charters may be reviewed
periodically as prescribed by the Board.

4. Any group of individuals or entities may petition the Board for
recognition as a new or separate Constituency in the Non-Contracted
Parties House. Any such petition shall contain:

a. A detailed explanation of why the addition of such a
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Constituency will improve the ability of the GNSO to carry out its
policy-development responsibilities;

b. A detailed explanation of why the proposed new Constituency
adequately represents, on a global basis, the stakeholders it
seeks to represent;

c. A recommendation for organizational placement within a
particular Stakeholder Group; and

d. A proposed charter that adheres to the principles and
procedures contained in these Bylaws.

Any petition for the recognition of a new Constituency and the
associated charter shall be posted for public comment.

5. The Board may create new Constituencies as described in Section
5(3) in response to such a petition, or on its own motion, if the Board
determines that such action would serve the purposes of ICANN. In the
event the Board is considering acting on its own motion it shall post a
detailed explanation of why such action is necessary or desirable, set a
reasonable time for public comment, and not make a final decision on
whether to create such new Constituency until after reviewing all
comments received. Whenever the Board posts a petition or
recommendation for a new Constituency for public comment, the Board
shall notify the GNSO Council and the appropriate Stakeholder Group
affected and shall consider any response to that notification prior to
taking action.

Section 6. POLICY DEVELOPMENT PROCESS

The policy-development procedures to be followed by the GNSO shall be as
stated in Annex A to these Bylaws. These procedures may be supplemented
or revised in the manner stated in Section 3(4) of this Article.

ARTICLE XI: ADVISORY COMMITTEES

Section 1. GENERAL

The Board may create one or more Advisory Committees in addition to those
set forth in this Article. Advisory Committee membership may consist of
Directors only, Directors and non-directors, or non-directors only, and may
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also include non-voting or alternate members. Advisory Committees shall have
no legal authority to act for ICANN, but shall report their findings and
recommendations to the Board.

Section 2. SPECIFIC ADVISORY COMMITTEES

There shall be at least the following Advisory Committees:

1. Governmental Advisory Committee

a. The Governmental Advisory Committee should consider and
provide advice on the activities of ICANN as they relate to
concerns of governments, particularly matters where there may
be an interaction between ICANN's policies and various laws and
international agreements or where they may affect public policy
issues.

b. Membership in the Governmental Advisory Committee shall be
open to all national governments. Membership shall also be open
to Distinct Economies as recognized in international fora, and
multinational governmental organizations and treaty
organizations, on the invitation of the Governmental Advisory
Committee through its Chair.

c. The Governmental Advisory Committee may adopt its own
charter and internal operating principles or procedures to guide its
operations, to be published on the Website.

d. The chair of the Governmental Advisory Committee shall be
elected by the members of the Governmental Advisory
Committee pursuant to procedures adopted by such members.

e. Each member of the Governmental Advisory Committee shall
appoint one accredited representative to the Committee. The
accredited representative of a member must hold a formal official
position with the member's public administration. The term
“official” includes a holder of an elected governmental office, or a
person who is employed by such government, public authority, or
multinational governmental or treaty organization and whose
primary function with such government, public authority, or
organization is to develop or influence governmental or public
policies.

Exhibit R-43



f. The Governmental Advisory Committee shall annually appoint
one non-voting liaison to the ICANN Board of Directors, without
limitation on reappointment, and shall annually appoint one non-
voting liaison to the ICANN Nominating Committee.

g. The Governmental Advisory Committee may designate a non-
voting liaison to each of the Supporting Organization Councils
and Advisory Committees, to the extent the Governmental
Advisory Committee deems it appropriate and useful to do so.

h. The Board shall notify the Chair of the Governmental Advisory
Committee in a timely manner of any proposal raising public
policy issues on which it or any of ICANN's supporting
organizations or advisory committees seeks public comment, and
shall take duly into account any timely response to that
notification prior to taking action.

i. The Governmental Advisory Committee may put issues to the
Board directly, either by way of comment or prior advice, or by
way of specifically recommending action or new policy
development or revision to existing policies.

j. The advice of the Governmental Advisory Committee on public
policy matters shall be duly taken into account, both in the
formulation and adoption of policies. In the event that the ICANN
Board determines to take an action that is not consistent with the
Governmental Advisory Committee advice, it shall so inform the
Committee and state the reasons why it decided not to follow that
advice. The Governmental Advisory Committee and the ICANN
Board will then try, in good faith and in a timely and efficient
manner, to find a mutually acceptable solution.

k. If no such solution can be found, the ICANN Board will state in
its final decision the reasons why the Governmental Advisory
Committee advice was not followed, and such statement will be
without prejudice to the rights or obligations of Governmental
Advisory Committee members with regard to public policy issues
falling within their responsibilities.

2. Security and Stability Advisory Committee
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a. The role of the Security and Stability Advisory Committee
(“SAC”) is to advise the ICANN community and Board on matters
relating to the security and integrity of the Internet's naming and
address allocation systems. It shall have the following
responsibilities:

1. To develop a security framework for Internet naming and
address allocation services that defines the key focus
areas, and identifies where the responsibilities for each
area lie. The committee shall focus on the operational
considerations of critical naming infrastructure.

2. To communicate on security matters with the Internet
technical community and the operators and managers of
critical DNS infrastructure services, to include the root
name server operator community, the top-level domain
registries and registrars, the operators of the reverse
delegation trees such as in-addr.arpa and ip6.arpa, and
others as events and developments dictate. The
Committee shall gather and articulate requirements to offer
to those engaged in technical revision of the protocols
related to DNS and address allocation and those engaged
in operations planning.

3. To engage in ongoing threat assessment and risk
analysis of the Internet naming and address allocation
services to assess where the principal threats to stability
and security lie, and to advise the ICANN community
accordingly. The Committee shall recommend any
necessary audit activity to assess the current status of DNS
and address allocation security in relation to identified risks
and threats.

4. To communicate with those who have direct
responsibility for Internet naming and address allocation
security matters (IETF, RSSAC, RIRs, name registries,
etc.), to ensure that its advice on security risks, issues, and
priorities is properly synchronized with existing
standardization, deployment, operational, and coordination
activities. The Committee shall monitor these activities and
inform the ICANN community and Board on their progress,
as appropriate.
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5. To report periodically to the Board on its activities.

6. To make policy recommendations to the ICANN
community and Board.

b. The SAC's chair and members shall be appointed by the
Board.

c. The SAC shall annually appoint a non-voting liaison to the
ICANN Board according to Section 9 of Article VI.

3. Root Server System Advisory Committee

a. The role of the Root Server System Advisory Committee
(“RSSAC”) shall be to advise the Board about the operation of the
root name servers of the domain name system. The RSSAC shall
consider and provide advice on the operational requirements of
root name servers, including host hardware capacities, operating
systems and name server software versions, network connectivity
and physical environment. The RSSAC shall examine and advise
on the security aspects of the root name server system. Further,
the RSSAC shall review the number, location, and distribution of
root name servers considering the total system performance,
robustness, and reliability.

b. Membership in the RSSAC shall consist of (i) each operator of
an authoritative root name server (as listed at
<ftp://ftp.internic.net/domain/named.root>), and (ii) such other
persons as are appointed by the ICANN Board.

c. The initial chairman of the DNS Root Server System Advisory
Committee shall be appointed by the Board; subsequent chairs
shall be elected by the members of the DNS Root Server System
Advisory Committee pursuant to procedures adopted by the
members.

d. The Root Server System Advisory Committee shall annually
appoint one non-voting liaison to the ICANN Board of Directors,
without limitation on re-appointment, and shall annually appoint
one non-voting liaison to the ICANN Nominating Committee.
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4. At-Large Advisory Committee

a. The role of the At-Large Advisory Committee (“ALAC”) shall be
to consider and provide advice on the activities of ICANN, insofar
as they relate to the interests of individual Internet users.

b. The ALAC shall consist of (i) two members selected by each of
the Regional At-Large Organizations (“RALOs”) established
according to paragraph 4(g) of this Section, and (ii) five members
selected by the Nominating Committee. The five members
selected by the Nominating Committee shall include one citizen of
a country within each of the five Geographic Regions established
according to Section 5 of Article VI.

c. Subject to the provisions of the Transition Article of these
Bylaws, the regular terms of members of the ALAC shall be as
follows:

1. The term of one member selected by each RALO shall
begin at the conclusion of an ICANN annual meeting in an
even-numbered year.

2. The term of the other member selected by each RALO
shall begin at the conclusion of an ICANN annual meeting
in an odd-numbered year.

3. The terms of three of the members selected by the
Nominating Committee shall begin at the conclusion of an
annual meeting in an odd-numbered year and the terms of
the other two members selected by the Nominating
Committee shall begin at the conclusion of an annual
meeting in an even-numbered year.

4. The regular term of each member shall end at the
conclusion of the second ICANN annual meeting after the
term began.

d. The Chair of the ALAC shall be elected by the members of the
ALAC pursuant to procedures adopted by the Committee.
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e. The ALAC shall annually appoint one non-voting liaison to the
ICANN Board of Directors, without limitation on re-appointment,
and shall, after consultation with each RALO, annually appoint
five voting delegates (no two of whom shall be citizens of
countries in the same Geographic Region, as defined according
to Section 5 of Article VI) to the Nominating Committee.

f. Subject to the provisions of the Transition Article of these
Bylaws, the At-Large Advisory Committee may designate non-
voting liaisons to each of the ccNSO Council and the GNSO
Council.

g. There shall be one RALO for each Geographic Region
established according to Section 5 of Article VI. Each RALO shall
serve as the main forum and coordination point for public input to
ICANN in its Geographic Region and shall be a non-profit
organization certified by ICANN according to criteria and
standards established by the Board based on recommendations
of the At-Large Advisory Committee. An organization shall
become the recognized RALO for its Geographic Region upon
entering a Memorandum of Understanding with ICANN
addressing the respective roles and responsibilities of ICANN and
the RALO regarding the process for selecting ALAC members
and requirements of openness, participatory opportunities,
transparency, accountability, and diversity in the RALO's structure
and procedures, as well as criteria and standards for the RALO's
constituent At-Large Structures.

h. Each RALO shall be comprised of self-supporting At-Large
Structures within its Geographic Region that have been certified
to meet the requirements of the RALO's Memorandum of
Understanding with ICANN according to paragraph 4(i) of this
Section. If so provided by its Memorandum of Understanding with
ICANN, a RALO may also include individual Internet users who
are citizens or residents of countries within the RALO's
Geographic Region.

i. Membership in the At-Large Community

1. The criteria and standards for the certification of At-Large
Structures within each Geographic Region shall be
established by the Board based on recommendations from
the ALAC and shall be stated in the Memorandum of
Understanding between ICANN and the RALO for each
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Geographic Region.

2. The criteria and standards for the certification of At-Large
Structures shall be established in such a way that
participation by individual Internet users who are citizens
or residents of countries within the Geographic Region (as
defined in Section 5 of Article VI) of the RALO will
predominate in the operation of each At-Large Structure
within the RALO, while not necessarily excluding
additional participation, compatible with the interests of the
individual Internet users within the region, by others.

3. Each RALO's Memorandum of Understanding shall also
include provisions designed to allow, to the greatest extent
possible, every individual Internet user who is a citizen of a
country within the RALO's Geographic Region to
participate in at least one of the RALO's At-Large
Structures.

4. To the extent compatible with these objectives, the criteria
and standards should also afford to each RALO the type of
structure that best fits the customs and character of its
Geographic Region.

5. Once the criteria and standards have been established as
provided in this Clause i, the ALAC, with the advice and
participation of the RALO where the applicant is based,
shall be responsible for certifying organizations as meeting
the criteria and standards for At-Large Structure
accreditation.

6. Decisions to certify or decertify an At-Large Structure shall
be made as decided by the ALAC in its Rules of
Procedure, save always that any changes made to the
Rules of Procedure in respect of ALS applications shall be
subject to review by the RALOs and by the ICANN Board.

7. Decisions as to whether to accredit, not to accredit, or
disaccredit an At-Large Structure shall be subject to
review according to procedures established by the Board.

8. On an ongoing basis, the ALAC may also give advice as to
whether a prospective At-Large Structure meets the
applicable criteria and standards.

j. The ALAC is also responsible, working in conjunction with the
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RALOs, for coordinating the following activities:

1. Keeping the community of individual Internet users
informed about the significant news from ICANN;

2. Distributing (through posting or otherwise) an updated
agenda, news about ICANN, and information about items in
the ICANN policy-development process;

3. Promoting outreach activities in the community of
individual Internet users;

4. Developing and maintaining on-going information and
education programs, regarding ICANN and its work;

5. Establishing an outreach strategy about ICANN issues in
each RALO's Region;

6. Making public, and analyzing, ICANN's proposed policies
and its decisions and their (potential) regional impact and
(potential) effect on individuals in the region;

7. Offering Internet-based mechanisms that enable
discussions among members of At-Large structures; and

8. Establishing mechanisms and processes that enable
two-way communication between members of At-Large
Structures and those involved in ICANN decision-making,
so interested individuals can share their views on pending
ICANN issues.

Section 3. PROCEDURES

Each Advisory Committee shall determine its own rules of procedure and
quorum requirements.

Section 4. TERM OF OFFICE
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The chair and each member of a committee shall serve until his or her
successor is appointed, or until such committee is sooner terminated, or until
he or she is removed, resigns, or otherwise ceases to qualify as a member of
the committee.

Section 5. VACANCIES

Vacancies on any committee shall be filled in the same manner as provided in
the case of original appointments.

Section 6. COMPENSATION

Committee members shall receive no compensation for their services as a
member of a committee. The Board may, however, authorize the
reimbursement of actual and necessary expenses incurred by committee
members, including Directors, performing their duties as committee members.

ARTICLE XI-A: OTHER ADVISORY MECHANISMS

Section 1. EXTERNAL EXPERT ADVICE

1. Purpose. The purpose of seeking external expert advice is to allow
the policy-development process within ICANN to take advantage of
existing expertise that resides in the public or private sector but outside
of ICANN. In those cases where there are relevant public bodies with
expertise, or where access to private expertise could be helpful, the
Board and constituent bodies should be encouraged to seek advice
from such expert bodies or individuals.

2. Types of Expert Advisory Panels.

a. On its own initiative or at the suggestion of any ICANN body,
the Board may appoint, or authorize the President to appoint,
Expert Advisory Panels consisting of public or private sector
individuals or entities. If the advice sought from such Panels
concerns issues of public policy, the provisions of Section 1(3)(b)
of this Article shall apply.

b. In addition, in accordance with Section 1(3) of this Article, the
Board may refer issues of public policy pertinent to matters within
ICANN's mission to a multinational governmental or treaty
organization.
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3. Process for Seeking Advice-Public Policy Matters.

a. The Governmental Advisory Committee may at any time
recommend that the Board seek advice concerning one or more
issues of public policy from an external source, as set out above.

b. In the event that the Board determines, upon such a
recommendation or otherwise, that external advice should be
sought concerning one or more issues of public policy, the Board
shall, as appropriate, consult with the Governmental Advisory
Committee regarding the appropriate source from which to seek
the advice and the arrangements, including definition of scope
and process, for requesting and obtaining that advice.

c. The Board shall, as appropriate, transmit any request for
advice from a multinational governmental or treaty organization,
including specific terms of reference, to the Governmental
Advisory Committee, with the suggestion that the request be
transmitted by the Governmental Advisory Committee to the
multinational governmental or treaty organization.

4. Process for Seeking and Advice-Other Matters. Any reference of
issues not concerning public policy to an Expert Advisory Panel by the
Board or President in accordance with Section 1(2)(a) of this Article
shall be made pursuant to terms of reference describing the issues on
which input and advice is sought and the procedures and schedule to
be followed.

5. Receipt of Expert Advice and its Effect. External advice pursuant to
this Section shall be provided in written form. Such advice is advisory
and not binding, and is intended to augment the information available to
the Board or other ICANN body in carrying out its responsibilities.

6. Opportunity to Comment. The Governmental Advisory Committee, in
addition to the Supporting Organizations and other Advisory
Committees, shall have an opportunity to comment upon any external
advice received prior to any decision by the Board.

Section 2. TECHNICAL LIAISON GROUP
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1. Purpose. The quality of ICANN's work depends on access to
complete and authoritative information concerning the technical
standards that underlie ICANN's activities. ICANN's relationship to the
organizations that produce these standards is therefore particularly
important. The Technical Liaison Group (TLG) shall connect the Board
with appropriate sources of technical advice on specific matters
pertinent to ICANN's activities.

2. TLG Organizations. The TLG shall consist of four organizations: the
European Telecommunications Standards Institute (ETSI), the
International Telecommunications Union's Telecommunication
Standardization Sector (ITU-T), the World Wide Web Consortium
(W3C), and the Internet Architecture Board (IAB).

3. Role. The role of the TLG organizations shall be to channel technical
information and guidance to the Board and to other ICANN entities. This
role has both a responsive component and an active “watchdog”
component, which involve the following responsibilities:

a. In response to a request for information, to connect the Board
or other ICANN body with appropriate sources of technical
expertise. This component of the TLG role covers circumstances
in which ICANN seeks an authoritative answer to a specific
technical question. Where information is requested regarding a
particular technical standard for which a TLG organization is
responsible, that request shall be directed to that TLG
organization.

b. As an ongoing “watchdog” activity, to advise the Board of the
relevance and progress of technical developments in the areas
covered by each organization's scope that could affect Board
decisions or other ICANN actions, and to draw attention to global
technical standards issues that affect policy development within
the scope of ICANN's mission. This component of the TLG role
covers circumstances in which ICANN is unaware of a new
development, and would therefore otherwise not realize that a
question should be asked.

4. TLG Procedures. The TLG shall not have officers or hold meetings,
nor shall it provide policy advice to the Board as a committee (although
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TLG organizations may individually be asked by the Board to do so as
the need arises in areas relevant to their individual charters). Neither
shall the TLG debate or otherwise coordinate technical issues across
the TLG organizations; establish or attempt to establish unified
positions; or create or attempt to create additional layers or structures
within the TLG for the development of technical standards or for any
other purpose.

5. Technical Work of the IANA. The TLG shall have no involvement with
the IANA's work for the Internet Engineering Task Force, Internet
Research Task Force, or the Internet Architecture Board, as described
in the Memorandum of Understanding Concerning the Technical Work
of the Internet Assigned Numbers Authority ratified by the Board on 10
March 2000.

6. Individual Technical Experts. Each TLG organization shall designate
two individual technical experts who are familiar with the technical
standards issues that are relevant to ICANN's activities. These 8
experts shall be available as necessary to determine, through an
exchange of e-mail messages, where to direct a technical question from
ICANN when ICANN does not ask a specific TLG organization directly.

7. Board Liaison and Nominating Committee Delegate. Annually, in
rotation, one TLG organization shall appoint one non-voting liaison to
the Board according to Article VI, Section 9(1)(d). Annually, in rotation,
one TLG organization shall select one voting delegate to the ICANN
Nominating Committee according to Article VII, Section 2(8)(j). The
rotation order for the appointment of the non-voting liaison to the Board
shall be ETSI, ITU-T, and W3C. The rotation order for the selection of
the Nominating Committee delegate shall be W3C, ETSI, and ITU-T.
(IAB does not participate in these rotations because the IETF otherwise
appoints a non-voting liaison to the Board and selects a delegate to the
ICANN Nominating Committee.)

ARTICLE XII: BOARD AND TEMPORARY COMMITTEES

Section 1. BOARD COMMITTEES

The Board may establish one or more committees of the Board, which shall
continue to exist until otherwise determined by the Board. Only Directors may
be appointed to a Committee of the Board. If a person appointed to a
Committee of the Board ceases to be a Director, such person shall also cease
to be a member of any Committee of the Board. Each Committee of the Board
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shall consist of two or more Directors. The Board may designate one or more
Directors as alternate members of any such committee, who may replace any
absent member at any meeting of the committee. Committee members may
be removed from a committee at any time by a two-thirds (2/3) majority vote of
all members of the Board; provided, however, that any Director or Directors
which are the subject of the removal action shall not be entitled to vote on
such an action or be counted as a member of the Board when calculating the
required two-thirds (2/3) vote; and, provided further, however, that in no event
shall a Director be removed from a committee unless such removal is
approved by not less than a majority of all members of the Board.

Section 2. POWERS OF BOARD COMMITTEES

1. The Board may delegate to Committees of the Board all legal
authority of the Board except with respect to:

a. The filling of vacancies on the Board or on any committee;

b. The amendment or repeal of Bylaws or the Articles of
Incorporation or the adoption of new Bylaws or Articles of
Incorporation;

c. The amendment or repeal of any resolution of the Board which
by its express terms is not so amendable or repealable;

d. The appointment of committees of the Board or the members
thereof;

e. The approval of any self-dealing transaction, as such
transactions are defined in Section 5233(a) of the CNPBCL;

f. The approval of the annual budget required by Article XVI; or

g. The compensation of any officer described in Article XIII.

2. The Board shall have the power to prescribe the manner in which
proceedings of any Committee of the Board shall be conducted. In the
absence of any such prescription, such committee shall have the power
to prescribe the manner in which its proceedings shall be conducted.
Unless these Bylaws, the Board or such committee shall otherwise
provide, the regular and special meetings shall be governed by the
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provisions of Article VI applicable to meetings and actions of the Board.
Each committee shall keep regular minutes of its proceedings and shall
report the same to the Board from time to time, as the Board may
require.

Section 3. TEMPORARY COMMITTEES

The Board may establish such temporary committees as it sees fit, with
membership, duties, and responsibilities as set forth in the resolutions or
charters adopted by the Board in establishing such committees.

ARTICLE XIII: OFFICERS

Section 1. OFFICERS

The officers of ICANN shall be a President (who shall serve as Chief
Executive Officer), a Secretary, and a Chief Financial Officer. ICANN may also
have, at the discretion of the Board, any additional officers that it deems
appropriate. Any person, other than the President, may hold more than one
office, except that no member of the Board (other than the President) shall
simultaneously serve as an officer of ICANN.

Section 2. ELECTION OF OFFICERS

The officers of ICANN shall be elected annually by the Board, pursuant to the
recommendation of the President or, in the case of the President, of the
Chairman of the ICANN Board. Each such officer shall hold his or her office
until he or she resigns, is removed, is otherwise disqualified to serve, or his or
her successor is elected.

Section 3. REMOVAL OF OFFICERS

Any Officer may be removed, either with or without cause, by a two-thirds (2/3)
majority vote of all the members of the Board. Should any vacancy occur in
any office as a result of death, resignation, removal, disqualification, or any
other cause, the Board may delegate the powers and duties of such office to
any Officer or to any Director until such time as a successor for the office has
been elected.

Section 4. PRESIDENT

The President shall be the Chief Executive Officer (CEO) of ICANN in charge
of all of its activities and business. All other officers and staff shall report to the
President or his or her delegate, unless stated otherwise in these Bylaws. The
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President shall serve as an ex officio member of the Board, and shall have all
the same rights and privileges of any Board member. The President shall be
empowered to call special meetings of the Board as set forth herein, and shall
discharge all other duties as may be required by these Bylaws and from time
to time may be assigned by the Board.

Section 5. SECRETARY

The Secretary shall keep or cause to be kept the minutes of the Board in one
or more books provided for that purpose, shall see that all notices are duly
given in accordance with the provisions of these Bylaws or as required by law,
and in general shall perform all duties as from time to time may be prescribed
by the President or the Board.

Section 6. CHIEF FINANCIAL OFFICER

The Chief Financial Officer (“CFO”) shall be the chief financial officer of
ICANN. If required by the Board, the CFO shall give a bond for the faithful
discharge of his or her duties in such form and with such surety or sureties as
the Board shall determine. The CFO shall have charge and custody of all the
funds of ICANN and shall keep or cause to be kept, in books belonging to
ICANN, full and accurate amounts of all receipts and disbursements, and shall
deposit all money and other valuable effects in the name of ICANN in such
depositories as may be designated for that purpose by the Board. The CFO
shall disburse the funds of ICANN as may be ordered by the Board or the
President and, whenever requested by them, shall deliver to the Board and the
President an account of all his or her transactions as CFO and of the financial
condition of ICANN. The CFO shall be responsible for ICANN's financial
planning and forecasting and shall assist the President in the preparation of
ICANN's annual budget. The CFO shall coordinate and oversee ICANN's
funding, including any audits or other reviews of ICANN or its Supporting
Organizations. The CFO shall be responsible for all other matters relating to
the financial operation of ICANN.

Section 7. ADDITIONAL OFFICERS

In addition to the officers described above, any additional or assistant officers
who are elected or appointed by the Board shall perform such duties as may
be assigned to them by the President or the Board.

Section 8. COMPENSATION AND EXPENSES

The compensation of any Officer of ICANN shall be approved by the Board.
Expenses incurred in connection with performance of their officer duties may
be reimbursed to Officers upon approval of the President (in the case of
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Officers other than the President), by another Officer designated by the Board
(in the case of the President), or the Board.

Section 9. CONFLICTS OF INTEREST

The Board, through the Board Governance Committee, shall establish a policy
requiring a statement from each Officer not less frequently than once a year
setting forth all business and other affiliations that relate in any way to the
business and other affiliations of ICANN.

ARTICLE XIV: INDEMNIFICATION OF DIRECTORS, OFFICERS,
EMPLOYEES, AND OTHER AGENTS

ICANN shall, to maximum extent permitted by the CNPBCL, indemnify each of
its agents against expenses, judgments, fines, settlements, and other amounts
actually and reasonably incurred in connection with any proceeding arising by
reason of the fact that any such person is or was an agent of ICANN, provided
that the indemnified person's acts were done in good faith and in a manner
that the indemnified person reasonably believed to be in ICANN's best
interests and not criminal. For purposes of this Article, an “agent” of ICANN
includes any person who is or was a Director, Officer, employee, or any other
agent of ICANN (including a member of any Supporting Organization, any
Advisory Committee, the Nominating Committee, any other ICANN committee,
or the Technical Liaison Group) acting within the scope of his or her
responsibility; or is or was serving at the request of ICANN as a Director,
Officer, employee, or agent of another corporation, partnership, joint venture,
trust, or other enterprise. The Board may adopt a resolution authorizing the
purchase and maintenance of insurance on behalf of any agent of ICANN
against any liability asserted against or incurred by the agent in such capacity
or arising out of the agent's status as such, whether or not ICANN would have
the power to indemnify the agent against that liability under the provisions of
this Article.

ARTICLE XV: GENERAL PROVISIONS

Section 1. CONTRACTS

The Board may authorize any Officer or Officers, agent or agents, to enter into
any contract or execute or deliver any instrument in the name of and on behalf
of ICANN, and such authority may be general or confined to specific
instances. In the absence of a contrary Board authorization, contracts and
instruments may only be executed by the following Officers: President, any
Vice President, or the CFO. Unless authorized or ratified by the Board, no
other Officer, agent, or employee shall have any power or authority to bind
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ICANN or to render it liable for any debts or obligations.

Section 2. DEPOSITS

All funds of ICANN not otherwise employed shall be deposited from time to
time to the credit of ICANN in such banks, trust companies, or other
depositories as the Board, or the President under its delegation, may select.

Section 3. CHECKS

All checks, drafts, or other orders for the payment of money, notes, or other
evidences of indebtedness issued in the name of ICANN shall be signed by
such Officer or Officers, agent or agents, of ICANN and in such a manner as
shall from time to time be determined by resolution of the Board.

Section 4. LOANS

No loans shall be made by or to ICANN and no evidences of indebtedness
shall be issued in its name unless authorized by a resolution of the Board.
Such authority may be general or confined to specific instances; provided,
however, that no loans shall be made by ICANN to its Directors or Officers.

ARTICLE XVI: FISCAL MATTERS

Section 1. ACCOUNTING

The fiscal year end of ICANN shall be determined by the Board.

Section 2. AUDIT

At the end of the fiscal year, the books of ICANN shall be closed and audited
by certified public accountants. The appointment of the fiscal auditors shall be
the responsibility of the Board.

Section 3. ANNUAL REPORT AND ANNUAL STATEMENT

The Board shall publish, at least annually, a report describing its activities,
including an audited financial statement and a description of any payments
made by ICANN to Directors (including reimbursements of expenses). ICANN
shall cause the annual report and the annual statement of certain transactions
as required by the CNPBCL to be prepared and sent to each member of the
Board and to such other persons as the Board may designate, no later than
one hundred twenty (120) days after the close of ICANN's fiscal year.

Section 4. ANNUAL BUDGET
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At least forty-five (45) days prior to the commencement of each fiscal year, the
President shall prepare and submit to the Board, a proposed annual budget of
ICANN for the next fiscal year, which shall be posted on the Website. The
proposed budget shall identify anticipated revenue sources and levels and
shall, to the extent practical, identify anticipated material expense items by line
item. The Board shall adopt an annual budget and shall publish the adopted
Budget on the Website.

Section 5. FEES AND CHARGES

The Board may set fees and charges for the services and benefits provided by
ICANN, with the goal of fully recovering the reasonable costs of the operation
of ICANN and establishing reasonable reserves for future expenses and
contingencies reasonably related to the legitimate activities of ICANN. Such
fees and charges shall be fair and equitable, shall be published for public
comment prior to adoption, and once adopted shall be published on the
Website in a sufficiently detailed manner so as to be readily accessible.

ARTICLE XVII: MEMBERS

ICANN shall not have members, as defined in the California Nonprofit Public
Benefit Corporation Law (“CNPBCL”), notwithstanding the use of the term
“Member” in these Bylaws, in any ICANN document, or in any action of the
ICANN Board or staff.

ARTICLE XVIII: OFFICES AND SEAL

Section 1. OFFICES

The principal office for the transaction of the business of ICANN shall be in the
County of Los Angeles, State of California, United States of America. ICANN
may also have an additional office or offices within or outside the United
States of America as it may from time to time establish.

Section 2. SEAL

The Board may adopt a corporate seal and use the same by causing it or a
facsimile thereof to be impressed or affixed or reproduced or otherwise.

ARTICLE XIX: AMENDMENTS

Except as otherwise provided in the Articles of Incorporation or these Bylaws,
the Articles of Incorporation or Bylaws of ICANN may be altered, amended, or
repealed and new Articles of Incorporation or Bylaws adopted only upon action
by a two-thirds (2/3) vote of all members of the Board.
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ARTICLE XX: TRANSITION ARTICLE

Section 1. PURPOSE

This Transition Article sets forth the provisions for the transition from the
processes and structures defined by the ICANN Bylaws, as amended and
restated on 29 October 1999 and amended through 12 February 2002 (the
“Old Bylaws”), to the processes and structures defined by the Bylaws of which
this Article is a part (the “New Bylaws”). [Explanatory Note (dated 10
December 2009): For Section 5(3) of this Article, reference to the Old Bylaws
refers to the Bylaws as amended and restated through to 20 March 2009.]

Section 2. BOARD OF DIRECTORS

1. For the period beginning on the adoption of this Transition Article and
ending on the Effective Date and Time of the New Board, as defined in
paragraph 5 of this Section 2, the Board of Directors of the Corporation
(“Transition Board”) shall consist of the members of the Board who
would have been Directors under the Old Bylaws immediately after the
conclusion of the annual meeting in 2002, except that those At-Large
members of the Board under the Old Bylaws who elect to do so by
notifying the Secretary of the Board on 15 December 2002 or in writing
or by e-mail no later than 23 December 2002 shall also serve as
members of the Transition Board. Notwithstanding the provisions of
Article VI, Section 12 of the New Bylaws, vacancies on the Transition
Board shall not be filled. The Transition Board shall not have liaisons as
provided by Article VI, Section 9 of the New Bylaws. The Board
Committees existing on the date of adoption of this Transition Article
shall continue in existence, subject to any change in Board Committees
or their membership that the Transition Board may adopt by resolution.

2. The Transition Board shall elect a Chair and Vice-Chair to serve until
the Effective Date and Time of the New Board.

3. The “New Board” is that Board described in Article VI, Section 2(1) of
the New Bylaws.

4. Promptly after the adoption of this Transition Article, a Nominating
Committee shall be formed including, to the extent feasible, the
delegates and liaisons described in Article VII, Section 2 of the New
Bylaws, with terms to end at the conclusion of the ICANN annual
meeting in 2003. The Nominating Committee shall proceed without
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delay to select Directors to fill Seats 1 through 8 on the New Board, with
terms to conclude upon the commencement of the first regular terms
specified for those Seats in Article VI, Section 8(1)(a)-(c) of the New
Bylaws, and shall give the ICANN Secretary written notice of that
selection.

5. The Effective Date and Time of the New Board shall be a time, as
designated by the Transition Board, during the first regular meeting of
ICANN in 2003 that begins not less than seven calendar days after the
ICANN Secretary has received written notice of the selection of
Directors to fill at least ten of Seats 1 through 14 on the New Board. As
of the Effective Date and Time of the New Board, it shall assume from
the Transition Board all the rights, duties, and obligations of the ICANN
Board of Directors. Subject to Section 4 of this Article, the Directors
(Article VI, Section 2(1)(a)-(d)) and non-voting liaisons (Article VI,
Section 9) as to which the ICANN Secretary has received notice of
selection shall, along with the President (Article VI, Section 2(1)(e)), be
seated upon the Effective Date and Time of the New Board, and
thereafter any additional Directors and non-voting liaisons shall be
seated upon the ICANN Secretary’s receipt of notice of their selection.

6. The New Board shall elect a Chairman and Vice-Chairman as its first
order of business. The terms of those Board offices shall expire at the
end of the annual meeting in 2003.

7. Committees of the Board in existence as of the Effective Date and
Time of the New Board shall continue in existence according to their
existing charters, but the terms of all members of those committees
shall conclude at the Effective Date and Time of the New Board.
Temporary committees in existence as of the Effective Date and Time of
the New Board shall continue in existence with their existing charters
and membership, subject to any change the New Board may adopt by
resolution.

8. In applying the term-limitation provision of Section 8(5) of Article VI, a
Director's service on the Board before the Effective Date and Time of
the New Board shall count as one term.

Section 3. ADDRESS SUPPORTING ORGANIZATION

The Address Supporting Organization shall continue in operation according to
the provisions of the Memorandum of Understanding originally entered on 18
October 1999 between ICANN and a group of regional Internet registries
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(RIRs), and amended in October 2000, until a replacement Memorandum of
Understanding becomes effective. Promptly after the adoption of this
Transition Article, the Address Supporting Organization shall make selections,
and give the ICANN Secretary written notice of those selections, of:

1. Directors to fill Seats 9 and 10 on the New Board, with terms to
conclude upon the commencement of the first regular terms specified
for each of those Seats in Article VI, Section 8(1)(d) and (e) of the New
Bylaws; and

2. the delegate to the Nominating Committee selected by the Council of
the Address Supporting Organization, as called for in Article VII, Section
2(8)(f) of the New Bylaws.

With respect to the ICANN Directors that it is entitled to select, and taking into
account the need for rapid selection to ensure that the New Board becomes
effective as soon as possible, the Address Supporting Organization may select
those Directors from among the persons it previously selected as ICANN
Directors pursuant to the Old Bylaws. To the extent the Address Supporting
Organization does not provide the ICANN Secretary written notice, on or
before 31 March 2003, of its selections for Seat 9 and Seat 10, the Address
Supporting Organization shall be deemed to have selected for Seat 9 the
person it selected as an ICANN Director pursuant to the Old Bylaws for a term
beginning in 2001 and for Seat 10 the person it selected as an ICANN Director
pursuant to the Old Bylaws for a term beginning in 2002.

Section 4. COUNTRY-CODE NAMES SUPPORTING ORGANIZATION

1. Upon the enrollment of thirty ccTLD managers (with at least four
within each Geographic Region) as members of the ccNSO, written
notice shall be posted on the Website. As soon as feasible after that
notice, the members of the initial ccNSO Council to be selected by the
ccNSO members shall be selected according to the procedures stated
in Article IX, Section 4(8) and (9). Upon the completion of that selection
process, a written notice that the ccNSO Council has been constituted
shall be posted on the Website. Three ccNSO Council members shall
be selected by the ccNSO members within each Geographic Region,
with one member to serve a term that ends upon the conclusion of the
first ICANN annual meeting after the ccNSO Council is constituted, a
second member to serve a term that ends upon the conclusion of the
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second ICANN annual meeting after the ccNSO Council is constituted,
and the third member to serve a term that ends upon the conclusion of
the third ICANN annual meeting after the ccNSO Council is constituted.
(The definition of “ccTLD manager” stated in Article IX, Section 4(1) and
the definitions stated in Article IX, Section 4(4) shall apply within this
Section 4 of Article XX.)

2. After the adoption of Article IX of these Bylaws, the Nominating
Committee shall select the three members of the ccNSO Council
described in Article IX, Section 3(1)(b). In selecting three individuals to
serve on the ccNSO Council, the Nominating Committee shall designate
one to serve a term that ends upon the conclusion of the first ICANN
annual meeting after the ccNSO Council is constituted, a second
member to serve a term that ends upon the conclusion of the second
ICANN annual meeting after the ccNSO Council is constituted, and the
third member to serve a term that ends upon the conclusion of the third
ICANN annual meeting after the ccNSO Council is constituted. The
three members of the ccNSO Council selected by the Nominating
Committee shall not take their seats before the ccNSO Council is
constituted.

3. Upon the ccNSO Council being constituted, the At-Large Advisory
Committee and the Governmental Advisory Committee may designate
one liaison each to the ccNSO Council, as provided by Article IX,
Section 3(2)(a) and (b).

4. Upon the ccNSO Council being constituted, the Council may
designate Regional Organizations as provided in Article IX, Section 5.
Upon its designation, a Regional Organization may appoint a liaison to
the ccNSO Council.

5. Until the ccNSO Council is constituted, Seats 11 and 12 on the New
Board shall remain vacant. Promptly after the ccNSO Council is
constituted, the ccNSO shall, through the ccNSO Council, make
selections of Directors to fill Seats 11 and 12 on the New Board, with
terms to conclude upon the commencement of the next regular term
specified for each of those Seats in Article VI, Section 8(1)(d) and (f) of
the New Bylaws, and shall give the ICANN Secretary written notice of its
selections.

6. Until the ccNSO Council is constituted, the delegate to the
Nominating Committee established by the New Bylaws designated to be
selected by the ccNSO shall be appointed by the Transition Board or
New Board, depending on which is in existence at the time any
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particular appointment is required, after due consultation with members
of the ccTLD community. Upon the ccNSO Council being constituted,
the delegate to the Nominating Committee appointed by the Transition
Board or New Board according to this Section 4(9) then serving shall
remain in office, except that the ccNSO Council may replace that
delegate with one of its choosing within three months after the
conclusion of ICANN's annual meeting, or in the event of a vacancy.
Subsequent appointments of the Nominating Committee delegate
described in Article VII, Section 2(8)(c) shall be made by the ccNSO
Council.

Section 5. GENERIC NAMES SUPPORTING ORGANIZATION

1. The Generic Names Supporting Organization (“GNSO”), upon the
adoption of this Transition Article, shall continue its operations;
however, it shall be restructured into four new Stakeholder Groups
which shall represent, organizationally, the former Constituencies of the
GNSO, subject to ICANN Board approval of each individual Stakeholder
Group Charter:

a. The gTLD Registries Constituency shall be assigned to the
Registries Stakeholder Group;

b. The Registrars Constituency shall be assigned to the
Registrars Stakeholder Group;

c. The Business Constituency shall be assigned to the
Commercial Stakeholder Group;

d. The Intellectual Property Constituency shall be assigned to the
Commercial Stakeholder Group;

e. The Internet Services Providers Constituency shall be assigned
to the Commercial Stakeholder Group; and

f. The Non-Commercial Users Constituency shall be assigned to
the Non-Commercial Stakeholder Group.

2. Each GNSO Constituency described in paragraph 1 of this
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subsection shall continue operating substantially as before and no
Constituency official, working group, or other activity shall be changed
until further action of the Constituency, provided that each GNSO
Constituency described in paragraph 1 (c-f) shall submit to the ICANN
Secretary a new or revised Charter inclusive of its operating
procedures, adopted according to the Constituency's processes and
consistent with these Bylaws Amendments, no later than the ICANN
meeting in October 2009, or another date as the Board may designate
by resolution.

3. Prior to the commencement of the ICANN meeting in October 2009,
or another date the Board may designate by resolution, the GNSO
Council shall consist of its current Constituency structure and officers as
described in Article X, Section 3(1) of the Bylaws (as amended and
restated on 29 October 1999 and amended through 20 March 2009 (the
"Old Bylaws")). Thereafter, the composition of the GNSO Council shall
be as provided in these Bylaws, as they may be amended from time to
time. All committees, task forces, working groups, drafting committees,
and similar groups established by the GNSO Council and in existence
immediately before the adoption of this Transition Article shall continue
in existence with the same charters, membership, and activities, subject
to any change by action of the GNSO Council or ICANN Board.

4. Beginning with the commencement of the ICANN Meeting in October
2009, or another date the Board may designate by resolution (the
“Effective Date of the Transition”), the GNSO Council seats shall be
assigned as follows:

a. The three seats currently assigned to the Registry
Constituency shall be reassigned as three seats of the Registries
Stakeholder Group;

b. The three seats currently assigned to the Registrar
Constituency shall be reassigned as three seats of the Registrars
Stakeholder Group;

c. The three seats currently assigned to each of the Business
Constituency, the Intellectual Property Constituency, and the
Internet Services Provider Constituency (nine total) shall be
decreased to be six seats of the Commercial Stakeholder Group;

d. The three seats currently assigned to the Non-Commercial
Users Constituency shall be increased to be six seats of the Non-
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Commercial Stakeholder Group;

e. The three seats currently selected by the Nominating
Committee shall be assigned by the Nominating Committee as
follows: one voting member to the Contracted Party House, one
voting member to the Non-Contracted Party House, and one non-
voting member assigned to the GNSO Council at large.

Representatives on the GNSO Council shall be appointed or elected
consistent with the provisions in each applicable Stakeholder Group
Charter, approved by the Board, and sufficiently in advance of the
October 2009 ICANN Meeting that will permit those representatives to
act in their official capacities at the start of said meeting.

5. The GNSO Council, as part of its Restructure Implementation Plan,
will document: (a) how vacancies, if any, will be handled during the
transition period; (b) for each Stakeholder Group, how each assigned
Council seat to take effect at the 2009 ICANN annual meeting will be
filled, whether through a continuation of an existing term or a new
election or appointment; (c) how it plans to address staggered terms
such that the new GNSO Council preserves as much continuity as
reasonably possible; and (d) the effect of Bylaws term limits on each
Council member.

6. As soon as practical after the commencement of the ICANN meeting
in October 2009, or another date the Board may designate by
resolution, the GNSO Council shall, in accordance with Article X,
Section 3(7) and its GNSO Operating Procedures, elect officers and
give the ICANN Secretary written notice of its selections.

Section 6. PROTOCOL SUPPORTING ORGANIZATION

The Protocol Supporting Organization referred to in the Old Bylaws is
discontinued.

Section 7. ADVISORY COMMITTEES AND TECHNICAL LIAISON GROUP

1. Upon the adoption of the New Bylaws, the Governmental Advisory
Committee shall continue in operation according to its existing operating
principles and practices, until further action of the committee. The
Governmental Advisory Committee may designate liaisons to serve with
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other ICANN bodies as contemplated by the New Bylaws by providing
written notice to the ICANN Secretary. Promptly upon the adoption of
this Transition Article, the Governmental Advisory Committee shall
notify the ICANN Secretary of the person selected as its delegate to the
Nominating Committee, as set forth in Article VII, Section 2 of the New
Bylaws.

2. The organizations designated as members of the Technical Liaison
Group under Article XI-A, Section 2(2) of the New Bylaws shall each
designate the two individual technical experts described in Article XI-A,
Section 2(6) of the New Bylaws, by providing written notice to the
ICANN Secretary. As soon as feasible, the delegate from the Technical
Liaison Group to the Nominating Committee shall be selected according
to Article XI-A, Section 2(7) of the New Bylaws.

3. Upon the adoption of the New Bylaws, the Security and Stability
Advisory Committee shall continue in operation according to its existing
operating principles and practices, until further action of the committee.
Promptly upon the adoption of this Transition Article, the Security and
Stability Advisory Committee shall notify the ICANN Secretary of the
person selected as its delegate to the Nominating Committee, as set
forth in Article VII, Section 2(4) of the New Bylaws.

4. Upon the adoption of the New Bylaws, the Root Server System
Advisory Committee shall continue in operation according to its existing
operating principles and practices, until further action of the committee.
Promptly upon the adoption of this Transition Article, the Root Server
Advisory Committee shall notify the ICANN Secretary of the person
selected as its delegate to the Nominating Committee, as set forth in
Article VII, Section 2(3) of the New Bylaws.

5. At-Large Advisory Committee

a. There shall exist an Interim At-Large Advisory Committee until
such time as ICANN recognizes, through the entry of a
Memorandum of Understanding, all of the Regional At-Large
Organizations (RALOs) identified in Article XI, Section 2(4) of the
New Bylaws. The Interim At-Large Advisory Committee shall be
composed of (i) ten individuals (two from each ICANN region)
selected by the ICANN Board following nominations by the At-
Large Organizing Committee and (ii) five additional individuals
(one from each ICANN region) selected by the initial Nominating
Committee as soon as feasible in accordance with the principles
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established in Article VII, Section 5 of the New Bylaws. The initial
Nominating Committee shall designate two of these individuals to
serve terms until the conclusion of the ICANN annual meeting in
2004 and three of these individuals to serve terms until the
conclusion of the ICANN annual meeting in 2005.

b. Upon the entry of each RALO into such a Memorandum of
Understanding, that entity shall be entitled to select two persons
who are citizens and residents of that Region to be members of
the At-Large Advisory Committee established by Article XI,
Section 2(4) of the New Bylaws. Upon the entity's written
notification to the ICANN Secretary of such selections, those
persons shall immediately assume the seats held until that
notification by the Interim At-Large Advisory Committee members
previously selected by the Board from the RALO's region.

c. Upon the seating of persons selected by all five RALOs, the
Interim At-Large Advisory Committee shall become the At-Large
Advisory Committee, as established by Article XI, Section 2(4) of
the New Bylaws. The five individuals selected to the Interim At-
Large Advisory Committee by the Nominating Committee shall
become members of the At-Large Advisory Committee for the
remainder of the terms for which they were selected.

d. Promptly upon its creation, the Interim At-Large Advisory
Committee shall notify the ICANN Secretary of the persons
selected as its delegates to the Nominating Committee, as set
forth in Article VII, Section 2(6) of the New Bylaws.

Section 8. OFFICERS

ICANN officers (as defined in Article XIII of the New Bylaws) shall be elected
by the then-existing Board of ICANN at the annual meeting in 2002 to serve
until the annual meeting in 2003.

Section 9. GROUPS APPOINTED BY THE PRESIDENT

Notwithstanding the adoption or effectiveness of the New Bylaws, task forces
and other groups appointed by the ICANN President shall continue unchanged
in membership, scope, and operation until changes are made by the
President.
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Section 10. CONTRACTS WITH ICANN

Notwithstanding the adoption or effectiveness of the New Bylaws, all
agreements, including employment and consulting agreements, entered by
ICANN shall continue in effect according to their terms.

Annex A: GNSO Policy-Development Process

The following process shall govern the GNSO policy development process
(“PDP”) until such time as modifications are recommended to and approved by
the ICANN Board of Directors (“Board”). [Note: this Annex includes
amendments that were needed on an interim basis to allow the GNSO to
operate while community and Board discussions continue on revised policy
development and operating procedures].

1. Raising an Issue

An issue may be raised for consideration as part of the PDP by any of the
following:

a. Board Initiation. The Board may initiate the PDP by instructing the
GNSO Council (“Council”) to begin the process outlined in this Annex.

b. Council Initiation. The GNSO Council may initiate the PDP by a vote
of at least twenty-five percent (25%) of the members of the Council of
each House or a majority of one House.

c. Advisory Committee Initiation. An Advisory Committee may raise an
issue for policy development by action of such committee to commence
the PDP, and transmission of that request to the GNSO Council.

2. Creation of the Issue Report

Within fifteen (15) calendar days after receiving either (i) an instruction from
the Board; (ii) a properly supported motion from a Council member; or (iii) a
properly supported motion from an Advisory Committee, the Staff Manager will
create a report (an “Issue Report”). Each Issue Report shall contain at least
the following:
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a. The proposed issue raised for consideration;

b. The identity of the party submitting the issue;

c. How that party is affected by the issue;

d. Support for the issue to initiate the PDP;

e. A recommendation from the Staff Manager as to whether the Council
should initiate the PDP for this issue (the “Staff Recommendation”).
Each Staff Recommendation shall include the opinion of the ICANN
General Counsel regarding whether the issue proposed to initiate the
PDP is properly within the scope of the ICANN policy process and within
the scope of the GNSO. In determining whether the issue is properly
within the scope of the ICANN policy process, the General Counsel
shall examine whether such issue:

1. is within the scope of ICANN's mission statement;

2. is broadly applicable to multiple situations or organizations;

3. is likely to have lasting value or applicability, albeit with the
need for occasional updates;

4. will establish a guide or framework for future decision-making;
or

5. implicates or affects an existing ICANN policy.

f. On or before the fifteen (15) day deadline, the Staff Manager shall
distribute the Issue Report to the full Council for a vote on whether to
initiate the PDP, as discussed below.

3. Initiation of PDP

The Council shall initiate the PDP as follows:

a. Issue Raised by the Board. If the Board directs the Council to initiate
the PDP, then the Council shall meet and do so within fifteen (15)
calendar days after receipt of the Issue Report, with no intermediate
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vote of the Council.

b. Issue Raised by Other than by the Board. If a policy issue is
presented to the Council for consideration via an Issue Report, then the
Council shall meet within fifteen (15) calendar days after receipt of such
Report to vote on whether to initiate the PDP. Such meeting may be
convened in any manner deemed appropriate by the Council, including
in person, via conference call or via electronic mail.

c. Vote of the Council. A vote of more than 33% of the Council members
of each House or more than 66% vote of one House in favor of initiating
the PDP within scope will suffice to initiate the PDP; unless the Staff
Recommendation stated that the issue is not properly within the scope
of the ICANN policy process or the GNSO, in which case a GNSO
Supermajority Vote as set forth in Article X, Section 3, paragraph 9(c) in
favor of initiating the PDP will be required to initiate the PDP.

4. Commencement of the PDP

At the meeting of the Council initiating the PDP, the Council shall decide, by a
majority vote of members of each House, whether to appoint a task force to
address the issue. If the Council votes:

a. In favor of convening a task force, it shall do so in accordance with
the provisions of Item 7 below.

b. Against convening a task force, then it will collect information on the
policy issue in accordance with the provisions of Item 8 below.

5. Composition and Selection of Task Forces

a. Upon voting to appoint a task force, the Council shall invite each of
the Constituencies and/or Stakeholder Groups of the GNSO to appoint
one individual to participate in the task force. Additionally, the Council
may appoint up to three outside advisors to sit on the task force. (Each
task force member is referred to in this Annex as a "Representative"
and collectively, the "Representatives"). The Council may increase the
number of Representatives per Constituency or Stakeholder Group that
may sit on a task force in its discretion in circumstances that it deems
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necessary or appropriate.

b. Any Constituency or Stakeholder Group wishing to appoint a
Representative to the task force must submit the name of the
Constituency or Stakeholder Group designee to the Staff Manager
within ten (10) calendar days after such request in order to be included
on the task force. Such designee need not be a member of the Council,
but must be an individual who has an interest, and ideally knowledge
and expertise, in the area to be developed, coupled with the ability to
devote a substantial amount of time to task force activities.

c. The Council may also pursue other options that it deems appropriate
to assist in the PDP, including appointing a particular individual or
organization to gather information on the issue or scheduling meetings
for deliberation or briefing. All such information shall be submitted to the
Staff Manager within thirty-five (35) calendar days after initiation of the
PDP.

6. Public Notification of Initiation of the PDP

After initiation of the PDP, ICANN shall post a notification of such action to the
Website. A public comment period shall be commenced for the issue for a
period of twenty (20) calendar days after initiation of the PDP. The Staff
Manager, or some other designated representative of ICANN shall review the
public comments and incorporate them into a report (the "Public Comment
Report") to be included in either the Preliminary Task Force Report or the
Initial Report, as applicable.

7. Task Forces

a. Role of Task Force. If a task force is created, its role will generally be
to (i) gather information detailing the positions of the Stakeholder
Groups and the formal constituencies and provisional constituencies, if
any, within the GNSO; and (ii) otherwise obtain relevant information that
will enable the Task Force Report to be as complete and informative as
possible.

The task force shall not have any formal decision-making authority.
Rather, the role of the task force shall be to gather information that will
document the positions of various parties or groups as specifically and
comprehensively as possible, thereby enabling the Council to have a
meaningful and informed deliberation on the issue.
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b. Task Force Charter or Terms of Reference. The Council, with the
assistance of the Staff Manager, shall develop a charter or terms of
reference for the task force (the "Charter") within ten (10) calendar days
after initiation of the PDP. Such Charter will include:

1. the issue to be addressed by the task force, as such issue was
articulated for the vote before the Council that commenced the
PDP;

2. the specific timeline that the task force must adhere to, as set
forth below, unless the Board determines that there is a
compelling reason to extend the timeline; and

3. any specific instructions from the Council for the task force,
including whether or not the task force should solicit the advice of
outside advisors on the issue.

The task force shall prepare its report and otherwise conduct its
activities in accordance with the Charter. Any request to deviate from
the Charter must be formally presented to the Council and may only be
undertaken by the task force upon a vote of a majority of each house of
the Council members.

c. Appointment of Task Force Chair. The Staff Manager shall convene
the first meeting of the task force within five (5) calendar days after
receipt of the Charter. At the initial meeting, the task force members will,
among other things, vote to appoint a task force chair. The chair shall
be responsible for organizing the activities of the task force, including
compiling the Task Force Report. The chair of a task force need not be
a member of the Council.

d. Collection of Information

1. Constituency and Stakeholder Group Statements. The
Representatives of the Stakeholder Groups will each be
responsible for soliciting the position of their Stakeholder Groups
or any of their constituencies, at a minimum, and other comments
as each Representative deems appropriate, regarding the issue
under consideration. This position and other comments, as
applicable, should be submitted in a formal statement to the task
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force chair (each, a "Constituency/Stakeholder Group Statement")
within thirty-five (35) calendar days after initiation of the PDP.
Every Constituency/Stakeholder Group Statement shall include at
least the following:

(i) If a Supermajority Vote was reached, a clear statement
of the constituency's or Stakeholder Group’s position on the
issue;

(ii) If a Supermajority Vote was not reached, a clear
statement of all positions espoused by constituency or
Stakeholder Group members;

(iii) A clear statement of how the constituency or
Stakeholder Group arrived at its position(s). Specifically,
the statement should detail specific constituency or
Stakeholder Group meetings, teleconferences, or other
means of deliberating an issue, and a list of all members
who participated or otherwise submitted their views;

(iv) An analysis of how the issue would affect the
constituency or Stakeholder Group, including any financial
impact on the constituency or Stakeholder Group; and

(v) An analysis of the period of time that would likely be
necessary to implement the policy.

2. Outside Advisors. The task force, should it deem it appropriate
or helpful, may solicit the opinions of outside advisors, experts, or
other members of the public, in addition to those of constituency
or Stakeholder Group members. Such opinions should be set
forth in a report prepared by such outside advisors, and (i) clearly
labeled as coming from outside advisors; (ii) accompanied by a
detailed statement of the advisors' (A) qualifications and relevant
experience; and (B) potential conflicts of interest. These reports
should be submitted in a formal statement to the task force chair
within thirty-five (35) calendar days after initiation of the PDP.

e. Task Force Report. The chair of the task force, working with the Staff
Manager, shall compile the Constituency/Stakeholder Group
Statements, Public Comment Report, and other information or reports,
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as applicable, into a single document ("Preliminary Task Force Report")
and distribute the Preliminary Task Force Report to the full task force
within forty (40) calendar days after initiation of the PDP. The task force
shall have a final task force meeting within five (5) days after the date of
distribution of the Preliminary Task Force Report to deliberate the
issues and try and reach a Supermajority Vote. Within five (5) calendar
days after the final task force meeting, the chair of the task force and
the Staff Manager shall create the final task force report (the "Task
Force Report") and post it on the Comment Site. Each Task Force
Report must include:

1. A clear statement of any Supermajority Vote position of the
task force on the issue;

2. If a Supermajority Vote was not reached, a clear statement of
all positions espoused by task force members submitted within
the twenty-day timeline for submission of constituency or
Stakeholder Group reports. Each statement should clearly
indicate (i) the reasons underlying the position and (ii) the
constituency(ies) or Stakeholder Group(s) that held the position;

3. An analysis of how the issue would affect each constituency or
Stakeholder Group of the task force, including any financial
impact on the constituency or Stakeholder Group;

4. An analysis of the period of time that would likely be necessary
to implement the policy; and

5. The advice of any outside advisors appointed to the task force
by the Council, accompanied by a detailed statement of the
advisors' (i) qualifications and relevant experience; and (ii)
potential conflicts of interest.

8. Procedure if No Task Force is Formed

a. If the Council decides not to convene a task force, the Council will
request that, within ten (10) calendar days thereafter, each constituency
or Stakeholder Group appoint a representative to solicit the
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constituency's or Stakeholder Group’s views on the issue. Each such
representative shall be asked to submit a Constituency/Stakeholder
Group Statement to the Staff Manager within thirty-five (35) calendar
days after initiation of the PDP.

b. The Council may also pursue other options that it deems appropriate
to assist in the PDP, including appointing a particular individual or
organization to gather information on the issue or scheduling meetings
for deliberation or briefing. All such information shall be submitted to the
Staff Manager within thirty-five (35) calendar days after initiation of the
PDP.

c. The Staff Manager will take all Constituency/Stakeholder Group
Statements, Public Comment Statements, and other information and
compile (and post on the Comment Site) an Initial Report within fifty (50)
calendar days after initiation of the PDP. Thereafter, the PDP shall
follow the provisions of Item 9 below in creating a Final Report.

9. Public Comments to the Task Force Report or Initial Report

a. The public comment period will last for twenty (20) calendar days
after posting of the Task Force Report or Initial Report. Any individual or
organization may submit comments during the public comment period,
including any Constituency or Stakeholder Group that did not participate
in the task force. All comments shall be accompanied by the name of
the author of the comments, the author's relevant experience, and the
author's interest in the issue.

b. At the end of the twenty (20) day period, the Staff Manager will be
responsible for reviewing the comments received and adding those
deemed appropriate for inclusion in the Staff Manager's reasonable
discretion to the Task Force Report or Initial Report (collectively, the
"Final Report"). The Staff Manager shall not be obligated to include all
comments made during the comment period, including each comment
made by any one individual or organization.

c. The Staff Manager shall prepare the Final Report and submit it to the
Council chair within ten (10) calendar days after the end of the public
comment period.

10. Council Deliberation
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a. Upon receipt of a Final Report, whether as the result of a task force
or otherwise, the Council chair will (i) distribute the Final Report to all
Council members; and (ii) call for a Council meeting within ten (10)
calendar days thereafter. The Council may commence its deliberation
on the issue prior to the formal meeting, including via in-person
meetings, conference calls, e-mail discussions or any other means the
Council may choose. The deliberation process shall culminate in a
formal Council meeting either in person or via teleconference, wherein
the Council will work towards achieving a Successful GNSO Vote to
present to the Board.

b. The Council may, if it so chooses, solicit the opinions of outside
advisors at its final meeting. The opinions of these advisors, if relied
upon by the Council, shall be (i) embodied in the Council's report to the
Board, (ii) specifically identified as coming from an outside advisor; and
(iii) be accompanied by a detailed statement of the advisor's (x)
qualifications and relevant experience; and (y) potential conflicts of
interest.

11. Council Report to the Board

The Staff Manager will be present at the final meeting of the Council, and will
have five (5) calendar days after the meeting to incorporate the views of the
Council into a report to be submitted to the Board (the "Board Report"). The
Board Report must contain at least the following:

a. A clear statement of any Successful GNSO Vote recommendation of
the Council;

b. If a Successful GNSO Vote was not reached, a clear statement of all
positions held by Council members. Each statement should clearly
indicate (i) the reasons underlying each position and (ii) the
constituency(ies) or Stakeholder Group(s) that held the position;

c. An analysis of how the issue would affect each constituency or
Stakeholder Group, including any financial impact on the constituency
or Stakeholder Group;

d. An analysis of the period of time that would likely be necessary to
implement the policy;
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e. The advice of any outside advisors relied upon, which should be
accompanied by a detailed statement of the advisor's (i) qualifications
and relevant experience; and (ii) potential conflicts of interest;

f. The Final Report submitted to the Council; and

g. A copy of the minutes of the Council deliberation on the policy issue,
including the all opinions expressed during such deliberation,
accompanied by a description of who expressed such opinions.

12. Agreement of the Council

A. Successful GNSO Vote of the Council members will be deemed to reflect
the view of the Council, and may be conveyed to the Board as the Council's
recommendation. In the event a GNSO Supermajority Vote is not achieved,
approval of the recommendations contained in the Final Report requires a
majority of both houses and further requires that one representative of at least
3 of the 4 Stakeholder Groups supports the recommendations. Abstentions
shall not be permitted; thus all Council members must cast a vote unless they
identify a financial interest in the outcome of the policy issue. Notwithstanding
the foregoing, as set forth above, all viewpoints expressed by Council
members during the PDP must be included in the Board Report.

13. Board Vote

a. The Board will meet to discuss the GNSO Council recommendation
as soon as feasible after receipt of the Board Report from the Staff
Manager.

b. In the event that the Council reached a GNSO Supermajority Vote,
the Board shall adopt the policy according to the GNSO Supermajority
Vote recommendation unless by a vote of more than sixty-six (66%)
percent of the Board determines that such policy is not in the best
interests of the ICANN community or ICANN.

c. In the event that the Board determines not to act in accordance with
the GNSO Supermajority Vote recommendation, the Board shall (i)
articulate the reasons for its determination in a report to the Council (the
"Board Statement"); and (ii) submit the Board Statement to the Council.

d. The Council shall review the Board Statement for discussion with the
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Board within twenty (20) calendar days after the Council's receipt of the
Board Statement. The Board shall determine the method (e.g., by
teleconference, e-mail, or otherwise) by which the Council and Board
will discuss the Board Statement.

e. At the conclusion of the Council and Board discussions, the Council
shall meet to affirm or modify its recommendation, and communicate
that conclusion (the "Supplemental Recommendation") to the Board,
including an explanation for its current recommendation. In the event
that the Council is able to reach a GNSO Supermajority Vote on the
Supplemental Recommendation, the Board shall adopt the
recommendation unless more than sixty-six (66%) percent of the Board
determines that such policy is not in the interests of the ICANN
community or ICANN.

f. In any case in which the Council is not able to reach GNSO
Supermajority vote, a majority vote of the Board will be sufficient to act.

g. When a final decision on a GNSO Council Recommendation or
Supplemental Recommendation is timely, the Board shall take a
preliminary vote and, where practicable, will publish a tentative decision
that allows for a ten (10) day period of public comment prior to a final
decision by the Board.

14. Implementation of the Policy

Upon a final decision of the Board, the Board shall, as appropriate, give
authorization or direction to the ICANN staff to take all necessary steps to
implement the policy.

15. Maintenance of Records

Throughout the PDP, from policy suggestion to a final decision by the Board,
ICANN will maintain on the Website, a status web page detailing the progress
of each PDP issue, which will describe:

a. The initial suggestion for a policy;

b. A list of all suggestions that do not result in the creation of an Issue
Report;

c. The timeline to be followed for each policy;
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d. All discussions among the Council regarding the policy;

e. All reports from task forces, the Staff Manager, the Council and the
Board; and

f. All public comments submitted.

16. Additional Definitions

"Comment Site" and "Website" refer to one or more web sites designated by
ICANN on which notifications and comments regarding the PDP will be
posted.

"Supermajority Vote" means a vote of more than sixty-six (66) percent of the
members present at a meeting of the applicable body, with the exception of
the GNSO Council.

“Staff Manager" means an ICANN staff person(s) who manages the PDP.

“GNSO Supermajority Vote” shall have the meaning set forth in the Bylaws.

A “Successful GNSO Vote” is an affirmative vote of the GNSO Council that
meets the relevant voting thresholds set forth in Article X, Section 3(9)
including, without limitation, a GNSO Supermajority Vote.

Annex B: ccNSO Policy-Development Process (ccPDP)

The following process shall govern the ccNSO policy-development process
(“PDP”).

1. Request for an Issue Report

An Issue Report may be requested by any of the following:

a. Council. The ccNSO Council (in this Annex B, the “Council”) may call
for the creation of an Issue Report by an affirmative vote of at least
seven of the members of the Council present at any meeting or voting
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by e-mail.

b. Board. The ICANN Board may call for the creation of an Issue Report
by requesting the Council to begin the policy-development process.

c. Regional Organization. One or more of the Regional Organizations
representing ccTLDs in the ICANN recognized Regions may call for
creation of an Issue Report by requesting the Council to begin the
policy-development process.

d. ICANN Supporting Organization or Advisory Committee. An ICANN
Supporting Organization or an ICANN Advisory Committee may call for
creation of an Issue Report by requesting the Council to begin the
policy-development process.

e. Members of the ccNSO. The members of the ccNSO may call for the
creation of an Issue Report by an affirmative vote of at least ten
members of the ccNSO present at any meeting or voting by e-mail.

Any request for an Issue Report must be in writing and must set out the issue
upon which an Issue Report is requested in sufficient detail to enable the Issue
Report to be prepared. It shall be open to the Council to request further
information or undertake further research or investigation for the purpose of
determining whether or not the requested Issue Report should be created.

2. Creation of the Issue Report and Initiation Threshold

Within seven days after an affirmative vote as outlined in Item 1(a) above or
the receipt of a request as outlined in Items 1 (b), (c), or (d) above the Council
shall appoint an Issue Manager. The Issue Manager may be a staff member of
ICANN (in which case the costs of the Issue Manager shall be borne by
ICANN) or such other person or persons selected by the Council (in which
case the ccNSO shall be responsible for the costs of the Issue Manager).

Within fifteen (15) calendar days after appointment (or such other time as the
Council shall, in consultation with the Issue Manager, deem to be appropriate),
the Issue Manager shall create an Issue Report. Each Issue Report shall
contain at least the following:

a. The proposed issue raised for consideration;

b. The identity of the party submitting the issue;

Exhibit R-43



c. How that party is affected by the issue;

d. Support for the issue to initiate the PDP;

e. A recommendation from the Issue Manager as to whether the Council
should move to initiate the PDP for this issue (the “Manager
Recommendation”). Each Manager Recommendation shall include, and
be supported by, an opinion of the ICANN General Counsel regarding
whether the issue is properly within the scope of the ICANN policy
process and within the scope of the ccNSO. In coming to his or her
opinion, the General Counsel shall examine whether:

1) The issue is within the scope of ICANN's mission statement;

2) Analysis of the relevant factors according to Article IX, Section
6(2) and Annex C affirmatively demonstrates that the issue is
within the scope of the ccNSO;

In the event that the General Counsel reaches an opinion in the
affirmative with respect to points 1 and 2 above then the General
Counsel shall also consider whether the issue:

3) Implicates or affects an existing ICANN policy;

4) Is likely to have lasting value or applicability, albeit with the
need for occasional updates, and to establish a guide or
framework for future decision-making.

In all events, consideration of revisions to the ccPDP (this Annex B) or
to the scope of the ccNSO (Annex C) shall be within the scope of
ICANN and the ccNSO.

In the event that General Counsel is of the opinion the issue is not
properly within the scope of the ccNSO Scope, the Issue Manager shall
inform the Council of this opinion. If after an analysis of the relevant
factors according to Article IX, Section 6 and Annex C a majority of 10
or more Council members is of the opinion the issue is within scope the
Chair of the ccNSO shall inform the Issue Manager accordingly.
General Counsel and the ccNSO Council shall engage in a dialogue
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according to agreed rules and procedures to resolve the matter. In the
event no agreement is reached between General Counsel and the
Council as to whether the issue is within or outside Scope of the ccNSO
then by a vote of 15 or more members the Council may decide the issue
is within scope. The Chair of the ccNSO shall inform General Counsel
and the Issue Manager accordingly. The Issue Manager shall then
proceed with a recommendation whether or not the Council should
move to initiate the PDP including both the opinion and analysis of
General Counsel and Council in the Issues Report.

f. In the event that the Manager Recommendation is in favor of initiating
the PDP, a proposed time line for conducting each of the stages of PDP
outlined herein (PDP Time Line).

g. If possible, the issue report shall indicate whether the resulting output
is likely to result in a policy to be approved by the ICANN Board. In
some circumstances, it will not be possible to do this until substantive
discussions on the issue have taken place. In these cases, the issue
report should indicate this uncertainty.Upon completion of the Issue
Report, the Issue Manager shall distribute it to the full Council for a vote
on whether to initiate the PDP.

3. Initiation of PDP

The Council shall decide whether to initiate the PDP as follows:

a. Within 21 days after receipt of an Issue Report from the Issue
Manager, the Council shall vote on whether to initiate the PDP. Such
vote should be taken at a meeting held in any manner deemed
appropriate by the Council, including in person or by conference call,
but if a meeting is not feasible the vote may occur by e-mail.

b. A vote of ten or more Council members in favor of initiating the PDP
shall be required to initiate the PDP provided that the Issue Report
states that the issue is properly within the scope of the ICANN mission
statement and the ccNSO Scope.

4. Decision Whether to Appoint Task Force; Establishment of Time Line

At the meeting of the Council where the PDP has been initiated (or, where the
Council employs a vote by e-mail, in that vote) pursuant to Item 3 above, the
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Council shall decide, by a majority vote of members present at the meeting (or
voting by e-mail), whether or not to appoint a task force to address the issue. If
the Council votes:

a. In favor of convening a task force, it shall do so in accordance with
Item 7 below.

b. Against convening a task force, then it shall collect information on the
policy issue in accordance with Item 8 below.

The Council shall also, by a majority vote of members present at the meeting
or voting by e-mail, approve or amend and approve the PDP Time Lineset out
in the Issue Report.

5. Composition and Selection of Task Forces

a. Upon voting to appoint a task force, the Council shall invite each of
the Regional Organizations (see Article IX, Section 6) to appoint two
individuals to participate in the task force (the “Representatives”).
Additionally, the Council may appoint up to three advisors (the
“Advisors”) from outside the ccNSO and, following formal request for
GAC participation in the Task Force, accept up to two Representatives
from the Governmental Advisory Committee to sit on the task force. The
Council may increase the number of Representatives that may sit on a
task force in its discretion in circumstances that it deems necessary or
appropriate.

b. Any Regional Organization wishing to appoint Representatives to the
task force must provide the names of the Representatives to the Issue
Manager within ten (10) calendar days after such request so that they
are included on the task force. Such Representatives need not be
members of the Council, but each must be an individual who has an
interest, and ideally knowledge and expertise, in the subject matter,
coupled with the ability to devote a substantial amount of time to the
task force's activities.

c. The Council may also pursue other actions that it deems appropriate
to assist in the PDP, including appointing a particular individual or
organization to gather information on the issue or scheduling meetings
for deliberation or briefing. All such information shall be submitted to the
Issue Manager in accordance with the PDP Time Line.
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6. Public Notification of Initiation of the PDP and Comment Period

After initiation of the PDP, ICANN shall post a notification of such action to the
Website and to the other ICANN Supporting Organizations and Advisory
Committees. A comment period (in accordance with the PDP Time Line, and
ordinarily at least 21 days long) shall be commenced for the issue. Comments
shall be accepted from ccTLD managers, other Supporting Organizations,
Advisory Committees, and from the public. The Issue Manager, or some other
designated Council representative shall review the comments and incorporate
them into a report (the “Comment Report”) to be included in either the
Preliminary Task Force Report or the Initial Report, as applicable.

7. Task Forces

a. Role of Task Force. If a task force is created, its role shall be
responsible for (i) gathering information documenting the positions of
the ccNSO members within the Geographic Regions and other parties
and groups; and (ii) otherwise obtaining relevant information that shall
enable the Task Force Report to be as complete and informative as
possible to facilitate the Council's meaningful and informed deliberation.

The task force shall not have any formal decision-making authority.
Rather, the role of the task force shall be to gather information that shall
document the positions of various parties or groups as specifically and
comprehensively as possible, thereby enabling the Council to have a
meaningful and informed deliberation on the issue.

b. Task Force Charter or Terms of Reference. The Council, with the
assistance of the Issue Manager, shall develop a charter or terms of
reference for the task force (the “Charter”) within the time designated in
the PDP Time Line. Such Charter shall include:

1. The issue to be addressed by the task force, as such issue was
articulated for the vote before the Council that initiated the PDP;

2. The specific time line that the task force must adhere to, as set
forth below, unless the Council determines that there is a
compelling reason to extend the timeline; and

3. Any specific instructions from the Council for the task force,

Exhibit R-43



including whether or not the task force should solicit the advice of
outside advisors on the issue.

The task force shall prepare its report and otherwise conduct its
activities in accordance with the Charter. Any request to deviate from
the Charter must be formally presented to the Council and may only be
undertaken by the task force upon a vote of a majority of the Council
members present at a meeting or voting by e-mail. The quorum
requirements of Article IX, Section 3(14) shall apply to Council actions
under this Item 7(b).

c. Appointment of Task Force Chair. The Issue Manager shall convene
the first meeting of the task force within the time designated in the PDP
Time Line. At the initial meeting, the task force members shall, among
other things, vote to appoint a task force chair. The chair shall be
responsible for organizing the activities of the task force, including
compiling the Task Force Report. The chair of a task force need not be
a member of the Council.

d. Collection of Information.

1. Regional Organization Statements. The Representatives shall
each be responsible for soliciting the position of the Regional
Organization for their Geographic Region, at a minimum, and may
solicit other comments, as each Representative deems
appropriate, including the comments of the ccNSO members in
that region that are not members of the Regional Organization,
regarding the issue under consideration. The position of the
Regional Organization and any other comments gathered by the
Representatives should be submitted in a formal statement to the
task force chair (each, a “Regional Statement”) within the time
designated in the PDP Time Line. Every Regional Statement shall
include at least the following:

(i) If a Supermajority Vote (as defined by the Regional
Organization) was reached, a clear statement of the
Regional Organization's position on the issue;

(ii) If a Supermajority Vote was not reached, a clear
statement of all positions espoused by the members of the
Regional Organization;
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(iii) A clear statement of how the Regional Organization
arrived at its position(s). Specifically, the statement should
detail specific meetings, teleconferences, or other means of
deliberating an issue, and a list of all members who
participated or otherwise submitted their views;

(iv) A statement of the position on the issue of any ccNSO
members that are not members of the Regional
Organization;

(v) An analysis of how the issue would affect the Region,
including any financial impact on the Region; and

(vi) An analysis of the period of time that would likely be
necessary to implement the policy.

2. Outside Advisors. The task force may, in its discretion, solicit
the opinions of outside advisors, experts, or other members of the
public. Such opinions should be set forth in a report prepared by
such outside advisors, and (i) clearly labeled as coming from
outside advisors; (ii) accompanied by a detailed statement of the
advisors' (a) qualifications and relevant experience and (b)
potential conflicts of interest. These reports should be submitted
in a formal statement to the task force chair within the time
designated in the PDP Time Line.

e. Task Force Report. The chair of the task force, working with the Issue
Manager, shall compile the Regional Statements, the Comment Report,
and other information or reports, as applicable, into a single document
(“Preliminary Task Force Report”) and distribute the Preliminary Task
Force Report to the full task force within the time designated in the PDP
Time Line. The task force shall have a final task force meeting to
consider the issues and try and reach a Supermajority Vote. After the
final task force meeting, the chair of the task force and the Issue
Manager shall create the final task force report (the “Task Force
Report”) and post it on the Website and to the other ICANN Supporting
Organizations and Advisory Committees. Each Task Force Report must
include:
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1. A clear statement of any Supermajority Vote (being 66% of the
task force) position of the task force on the issue;

2. If a Supermajority Vote was not reached, a clear statement of
all positions espoused by task force members submitted within
the time line for submission of constituency reports. Each
statement should clearly indicate (i) the reasons underlying the
position and (ii) the Regional Organizations that held the position;

3. An analysis of how the issue would affect each Region,
including any financial impact on the Region;

4. An analysis of the period of time that would likely be necessary
to implement the policy; and

5. The advice of any outside advisors appointed to the task force
by the Council, accompanied by a detailed statement of the
advisors' (i) qualifications and relevant experience and (ii)
potential conflicts of interest.

8. Procedure if No Task Force is Formed

a. If the Council decides not to convene a task force, each Regional
Organization shall, within the time designated in the PDP Time Line,
appoint a representative to solicit the Region's views on the issue. Each
such representative shall be asked to submit a Regional Statement to
the Issue Manager within the time designated in the PDP Time Line.

b. The Council may, in its discretion, take other steps to assist in the
PDP, including, for example, appointing a particular individual or
organization, to gather information on the issue or scheduling meetings
for deliberation or briefing. All such information shall be submitted to the
Issue Manager within the time designated in the PDP Time Line.

c. The Council shall formally request the Chair of the GAC to offer
opinion or advice.

d. The Issue Manager shall take all Regional Statements, the Comment
Report, and other information and compile (and post on the Website) an
Initial Report within the time designated in the PDP Time Line.
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Thereafter, the Issue Manager shall, in accordance with Item 9 below,
create a Final Report.

9. Comments to the Task Force Report or Initial Report

a. A comment period (in accordance with the PDP Time Line, and
ordinarily at least 21 days long) shall be opened for comments on the
Task Force Report or Initial Report. Comments shall be accepted from
ccTLD managers, other Supporting Organizations, Advisory
Committees, and from the public. All comments shall include the
author's name, relevant experience, and interest in the issue.

b. At the end of the comment period, the Issue Manager shall review the
comments received and may, in the Issue Manager's reasonable
discretion, add appropriate comments to the Task Force Report or Initial
Report, to prepare the “Final Report”. The Issue Manager shall not be
obligated to include all comments made during the comment period, nor
shall the Issue Manager be obligated to include all comments submitted
by any one individual or organization.

c. The Issue Manager shall prepare the Final Report and submit it to the
Council chair within the time designated in the PDP Time Line.

10. Council Deliberation

a. Upon receipt of a Final Report, whether as the result of a task force
or otherwise, the Council chair shall (i) distribute the Final Report to all
Council members; (ii) call for a Council meeting within the time
designated in the PDP Time Line wherein the Council shall work
towards achieving a recommendation to present to the Board; and (iii)
formally send to the GAC Chair an invitation to the GAC to offer opinion
or advice. Such meeting may be held in any manner deemed
appropriate by the Council, including in person or by conference call.
The Issue Manager shall be present at the meeting.

b. The Council may commence its deliberation on the issue prior to the
formal meeting, including via in-person meetings, conference calls, e-
mail discussions, or any other means the Council may choose.
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c. The Council may, if it so chooses, solicit the opinions of outside
advisors at its final meeting. The opinions of these advisors, if relied
upon by the Council, shall be (i) embodied in the Council's report to the
Board, (ii) specifically identified as coming from an outside advisor; and
(iii) accompanied by a detailed statement of the advisor's (a)
qualifications and relevant experience and (b) potential conflicts of
interest.

11. Recommendation of the Council

In considering whether to make a recommendation on the issue (a “Council
Recommendation”), the Council shall seek to act by consensus. If a minority
opposes a consensus position, that minority shall prepare and circulate to the
Council a statement explaining its reasons for opposition. If the Council's
discussion of the statement does not result in consensus, then a
recommendation supported by 14 or more of the Council members shall be
deemed to reflect the view of the Council, and shall be conveyed to the
Members as the Council's Recommendation. Notwithstanding the foregoing,
as outlined below, all viewpoints expressed by Council members during the
PDP must be included in the Members Report.

12. Council Report to the Members

In the event that a Council Recommendation is adopted pursuant to Item 11
then the Issue Manager shall, within seven days after the Council meeting,
incorporate the Council's Recommendation together with any other viewpoints
of the Council members into a Members Report to be approved by the Council
and then to be submitted to the Members (the “Members Report”). The
Members Report must contain at least the following:

a. A clear statement of the Council's recommendation;

b. The Final Report submitted to the Council; and

c. A copy of the minutes of the Council's deliberation on the policy issue
(see Item 10), including all the opinions expressed during such
deliberation, accompanied by a description of who expressed such
opinions.

13. Members Vote
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Following the submission of the Members Report and within the time
designated by the PDP Time Line, the ccNSO members shall be given an
opportunity to vote on the Council Recommendation. The vote of members
shall be electronic and members' votes shall be lodged over such a period of
time as designated in the PDP Time Line (at least 21 days long).

In the event that at least 50% of the ccNSO members lodge votes within the
voting period, the resulting vote will be be employed without further process. In
the event that fewer than 50% of the ccNSO members lodge votes in the first
round of voting, the first round will not be employed and the results of a final,
second round of voting, conducted after at least thirty days notice to the
ccNSO members, will be employed if at least 50% of the ccNSO members
lodge votes. In the event that more than 66% of the votes received at the end
of the voting period shall be in favor of the Council Recommendation, then the
recommendation shall be conveyed to the Board in accordance with Item 14
below as the ccNSO Recommendation.

14. Board Report

The Issue Manager shall within seven days after a ccNSO Recommendation
being made in accordance with Item 13 incorporate the ccNSO
Recommendation into a report to be approved by the Council and then to be
submitted to the Board (the “Board Report”). The Board Report must contain
at least the following:

a. A clear statement of the ccNSO recommendation;

b. The Final Report submitted to the Council; and

c. the Members' Report.

15. Board Vote

a. The Board shall meet to discuss the ccNSO Recommendation as
soon as feasible after receipt of the Board Report from the Issue
Manager, taking into account procedures for Board consideration.

b. The Board shall adopt the ccNSO Recommendation unless by a vote
of more than 66% the Board determines that such policy is not in the
best interest of the ICANN community or of ICANN.
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1. In the event that the Board determines not to act in accordance
with the ccNSO Recommendation, the Board shall (i) state its
reasons for its determination not to act in accordance with the
ccNSO Recommendation in a report to the Council (the “Board
Statement”); and (ii) submit the Board Statement to the Council.

2. The Council shall discuss the Board Statement with the Board
within thirty days after the Board Statement is submitted to the
Council. The Board shall determine the method (e.g., by
teleconference, e-mail, or otherwise) by which the Council and
Board shall discuss the Board Statement. The discussions shall
be held in good faith and in a timely and efficient manner, to find a
mutually acceptable solution.

3. At the conclusion of the Council and Board discussions, the
Council shall meet to affirm or modify its Council
Recommendation. A recommendation supported by 14 or more of
the Council members shall be deemed to reflect the view of the
Council (the Council's “Supplemental Recommendation”). That
Supplemental Recommendation shall be conveyed to the
Members in a Supplemental Members Report, including an
explanation for the Supplemental Recommendation. Members
shall be given an opportunity to vote on the Supplemental
Recommendation under the same conditions outlined in Item 13.
In the event that more than 66% of the votes cast by ccNSO
Members during the voting period are in favor of the
Supplemental Recommendation then that recommendation shall
be conveyed to Board as the ccNSO Supplemental
Recommendation and the Board shall adopt the recommendation
unless by a vote of more than 66% of the Board determines that
acceptance of such policy would constitute a breach of the
fiduciary duties of the Board to the Company.

4. In the event that the Board does not accept the ccNSO Supplemental
Recommendation, it shall state its reasons for doing so in its final
decision (“Supplemental Board Statement”).

5. In the event the Board determines not to accept a ccNSO
Supplemental Recommendation, then the Board shall not be entitled to
set policy on the issue addressed by the recommendation and the
status quo shall be preserved until such time as the ccNSO shall, under
the ccPDP, make a recommendation on the issue that is deemed
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acceptable by the Board.

16. Implementation of the Policy

Upon adoption by the Board of a ccNSO Recommendation or ccNSO
Supplemental Recommendation, the Board shall, as appropriate, direct or
authorize ICANN staff to implement the policy.

17. Maintenance of Records

With respect to each ccPDP for which an Issue Report is requested (see Item
1), ICANN shall maintain on the Website a status web page detailing the
progress of each ccPDP, which shall provide a list of relevant dates for the
ccPDP and shall also link to the following documents, to the extent they have
been prepared pursuant to the ccPDP:

a. Issue Report;

b. PDP Time Line;

c. Comment Report;

d. Regional Statement(s);

e. Preliminary Task Force Report;

f. Task Force Report;

g. Initial Report;

h. Final Report;

i. Members' Report;

j. Board Report;

k. Board Statement;

l. Supplemental Members' Report; and

m. Supplemental Board Statement.
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In addition, ICANN shall post on the Website comments received in electronic
written form specifically suggesting that a ccPDP be initiated.

Annex C: The Scope of the ccNSO

This annex describes the scope and the principles and method of analysis to
be used in any further development of the scope of the ccNSO's policy-
development role. As provided in Article IX, Section 6(2) of the Bylaws, that
scope shall be defined according to the procedures of the ccPDP.

The scope of the ccNSO's authority and responsibilities must recognize the
complex relation between ICANN and ccTLD managers/registries with regard
to policy issues. This annex shall assist the ccNSO, the ccNSO Council, and
the ICANN Board and staff in delineating relevant global policy issues.

Policy areas

The ccNSO's policy role should be based on an analysis of the following
functional model of the DNS:

1. Data is registered/maintained to generate a zone file,

2. A zone file is in turn used in TLD name servers.

Within a TLD two functions have to be performed (these are addressed in
greater detail below):

1. Entering data into a database (Data Entry Function) and

2. Maintaining and ensuring upkeep of name-servers for the TLD (Name
Server Function).

These two core functions must be performed at the ccTLD registry level as
well as at a higher level (IANA function and root servers) and at lower levels of
the DNS hierarchy. This mechanism, as RFC 1591 points out, is recursive:

There are no requirements on sub domains of top-level domains beyond the
requirements on higher-level domains themselves. That is, the requirements in
this memo are applied recursively. In particular, all sub domains shall be
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allowed to operate their own domain name servers, providing in them
whatever information the sub domain manager sees fit (as long as it is true
and correct).

The Core Functions

1. Data Entry Function (DEF):

Looking at a more detailed level, the first function (entering and maintaining
data in a database) should be fully defined by a naming policy. This naming
policy must specify the rules and conditions:

(a) under which data will be collected and entered into a database or
data changed (at the TLD level among others, data to reflect a transfer
from registrant to registrant or changing registrar) in the database.

(b) for making certain data generally and publicly available (be it, for
example, through Whois or nameservers).

2. The Name-Server Function (NSF)

The name-server function involves essential interoperability and stability
issues at the heart of the domain name system. The importance of this
function extends to nameservers at the ccTLD level, but also to the root
servers (and root-server system) and nameservers at lower levels.

On its own merit and because of interoperability and stability considerations,
properly functioning nameservers are of utmost importance to the individual,
as well as to the local and the global Internet communities.

With regard to the nameserver function, therefore, policies need to be defined
and established. Most parties involved, including the majority of ccTLD
registries, have accepted the need for common policies in this area by
adhering to the relevant RFCs, among others RFC 1591.

Respective Roles with Regard to Policy, Responsibilities, and Accountabilities

It is in the interest of ICANN and ccTLD managers to ensure the stable and
proper functioning of the domain name system. ICANN and the ccTLD
registries each have a distinctive role to play in this regard that can be defined
by the relevant policies. The scope of the ccNSO cannot be established
without reaching a common understanding of the allocation of authority
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between ICANN and ccTLD registries.

Three roles can be distinguished as to which responsibility must be assigned
on any given issue:

Policy role: i.e. the ability and power to define a policy;

Executive role: i.e. the ability and power to act upon and implement the
policy; and

Accountability role: i.e. the ability and power to hold the responsible
entity accountable for exercising its power.

Firstly, responsibility presupposes a policy and this delineates the policy role.
Depending on the issue that needs to be addressed those who are involved in
defining and setting the policy need to be determined and defined. Secondly,
this presupposes an executive role defining the power to implement and act
within the boundaries of a policy. Finally, as a counter-balance to the
executive role, the accountability role needs to defined and determined.

The information below offers an aid to:

1. delineate and identify specific policy areas;

2. define and determine roles with regard to these specific policy areas.

This annex defines the scope of the ccNSO with regard to developing policies.
The scope is limited to the policy role of the ccNSO policy-development
process for functions and levels explicitly stated below. It is anticipated that the
accuracy of the assignments of policy, executive, and accountability roles
shown below will be considered during a scope-definition ccPDP process.

Name Server Function (as to ccTLDs)

Level 1: Root Name Servers
Policy role: IETF, RSSAC (ICANN)
Executive role: Root Server System Operators
Accountability role: RSSAC (ICANN), (US DoC-ICANN MoU)

Level 2: ccTLD Registry Name Servers in respect to interoperability
Policy role: ccNSO Policy Development Process (ICANN), for best
practices a ccNSO process can be organized
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 Accountability and Transparency at ICANN: An Independent Review 
  Appendix D: The .xxx Domain Case and ICANN Decision‐Making Processes 

 

{1} 

 Abstract 

In 2000, ICANN initiated a “proof of concept” stage to begin the adoption of new generic TLDs. 
ICM Registry unsuccessfully proposed .xxx and .kids. In 2003, after some exchanges with ICANN 
regarding its first proposal, ICM submitted a revised bid for the creation of .xxx for ICANN’s call 
for sponsored TLD proposals. The ICANN Board adopted a resolution to begin negotiating the 
commercial and technical terms of a registry agreement with ICM in June 2005; however, under 
pressure from a variety of constituencies, ICANN reversed its decision and denied ICM’s proposal 
in 2007. ICM filed a request for Independent Review in 2008—the first such request to be heard 
before the Independent Review Panel (IRP) in ICANN’s history. In 2010, a three‐person panel of 
arbiters (which comprised the IRP) decided in favor of ICM.  

This case study outlines the key events surrounding the .xxx proposals from 2000 to June 17, 
2010, without re‐examining the merits of the application itself. This chronology is designed to 
examine two specific dimensions of the .xxx process: (1) the role of the Independent Review 
Panel (IRP), and (2) the interaction between the Governmental Advisory Committee (GAC) and 
the ICANN Board during ICANN’s evaluation of the ICM .xxx proposal, registry agreement 
negotiations with ICM and, ultimate rejection of ICM’s application.  

Case Study Sources and Methodology 

For more information on our sources and methodology, please see Appendix A. 

This case study is based on publicly available materials, including public comments, ICANN 
documents, academic studies, media reports, and expert opinions. It provides a summary of the 
facts regarding the .xxx domain process, with a specific focus on two aspects of the case: the 
Independent Review Panel(IRP), including ICM’s request for Indepent Review, and the role of the 
Governmental Advisory Committee (GAC) throughout the Board’s review of the .xxx proposals, 
including its interaction with the Board. As per Exhibit B, Section 1 of the Services Agreement 
between the Berkman Center and ICANN, its goal is to help identify key issues, challenges and 
areas of disagreement related to the .xxx application process. The observations below will 
contribute to the Berkman team’s final report. 

In addition to publicly available sources, this case study includes statements, opinions and 
perceptions of those we interviewed in the course of developing this case. These perceptions and 
opinions play an important role in the interpretation of ICANN decisions and their reception by 
the community. The statements of interviewees do not reflect the opinions or conclusions of the 
study team. While we have made every effort to remove factual inaccuracies, we do not attest to 
the accuracy of the opinions offered by interviewees. The interviews were conducted on the 
condition of confidentially. 

Note: As per the Services Agreement, this case study focuses on events prior to June 17, 2010. 
However, aspects of the .xxx case are still evolving. As such, this study may not reflect the most 
recent developments in this case. 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Disclosure: Professor Jack Goldsmith, Henry L. Shattuck Professor of Law, Berkman Center 
Faculty Co‐Director and member of the Berkman team, has submitted testimony for ICM in the 
.xxx case. In the context of the Berkman‐internal peer review process, he provided comments on 
the scope and structure of an earlier draft of this case study. 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1  ICM’s Proposal for the .xxx sTLD 

1.1  ICANN’s Call for New gTLDs in 2000 

1.1.1  Overview of the “Proof of Concept” Round 

The core of ICANN’s mission is “to coordinate, at the overall level, the global Internet’s system of 
unique identifiers,” a mandate that includes responsibility for the allocation of domain names 
and management of the Domain Name System (DNS).1 Since the 1980s, seven top‐level domains 
(TLDs) have been in the DNS (.com, .edu, .gov, .int, .mil, .net, and .org), only three of which were 
available for public registration without restriction (.com, .net, and .org).2 From the outset, one of 
ICANN’s primary tasks was to develop a set of policies and best practices for the solicitation, 
creation, and management of new generic TLDs (gTLDs).3 

The Domain Name Supporting Organization (DNSO), one of ICANN’s original three supporting 
organizations (which was replaced by the Generic Names Supporting Organization (GNSO) in 
December 2002), 4 was responsible for making recommendations on the “operation, assignment, 
and management of the domain name system and other related subjects.”5 In 1999, the DNSO 
tasked a set of working groups with studying whether the creation of new gTLDs would be 
desirable, in light of intellectual property rights and other issues.6 On April 19, 2000, the DNSO 
recommended that the ICANN Board develop a set of policies to guide the introduction of a 
“limited number” of new gTLDs.7 The ICANN Board adopted this recommendation on July 16, 
20008 and began accepting TLD applications on September 5, 2000, with the goal of completing 
registry negotiations by the end of the year.9 Applicants were permitted to submit proposals for 

                                                                    

1 ICANN Bylaws, Article I, Section 1, September 30, 2009, http://www.icann.org/en/general/archive‐bylaws/bylaws‐
30sep09‐en.htm. 
2 ICANN, “Top‐Level Domains (gTLDs),” May 6, 2009,  http://www.icann.org/en/tlds. One other specialized TLD had also 
been implemented: .arpa, which is reserved to support the Internet Architecture Board’s technical infrastructure projects 
(see http://www.iana.org/domains/arpa/). More than 250 country‐code TLDs (ccTLDs) also exist, a handful of which are 
written in non‐Latin characters and are categorized as Internationalized Domain Names (IDNs). 
3 See ICANN, “Top‐Level Domains (gTLDs),” May 6, 2009, http://www.icann.org/en/tlds.  
4 The DNSO was eventually succeeded by the Generic Names Supporting Organizations (GNSO) in 2003. See DNSO, 
http://www.dnso.org/ 
5 ICANN Bylaws, Article VII, Section 3(a), November 6, 1998, http://www.icann.org/en/general/archive‐bylaws/bylaws‐
06nov98.htm. 
6 A 1999 WIPO report stated that new gTLDs could be introduced slowly if intellectual property rights received adequate 
protection; see ICANN, “The Management of Internet Names and Addresses: Intellectual Property Issues,” April 30, 1999, 
http://www.icann.org/en/wipo/FinalReport_1.html. The DNSO’s Working Groups B and C were established to address 
the WIPO report and other intellectual property concerns; see DNSO, “Meeting of the Names Council in San Jose on 25 
June 1999,” June 25, 1999, http://www.dnso.org/dnso/notes/19990625.NCsj‐admin.html. 
7 DNSO, “DNSO Names Council Statement on new gTLDs,” April 19, 2000, 
http://www.dnso.org/dnso/notes/20000419.NCgtlds‐statement.html. 
8 ICANN, “Resolutions of the ICANN Board on New TLDs,” July 16, 2000, http://www.icann.org/en/tlds/new‐tld‐
resolutions‐16jul00.htm. 
9 ICANN, “New TLD Application Process Overview,” August 3, 2000, http://www.icann.org/en/tlds/application‐process‐
03aug00.htm. 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either a “sponsored TLD” (sTLD) or an “unsponsored TLD”10 and each application was required 
to satisfy nine criteria:   

1. The need to maintain the Internet’s stability.  

2. The extent to which selection of the proposal would lead to an effective “proof of 
concept” concerning the introduction of TLDs in the future.  

3. The enhancement of competition for registration services.  

4. The enhancement of the utility of the DNS.  

5. The extent to which the proposal would meet previously unmet types of needs.  

6. The extent to which the proposal would enhance the diversity of the DNS and of 
registration services generally.  

7. The evaluation of delegation of policy‐formulation functions for special‐purpose TLDs to 
appropriate organizations.  

8. Appropriate protections of rights of others in connection with the operation of the TLD.  

9. The completeness of the proposals submitted and the extent to which they demonstrate 
realistic business, financial, technical, and operational plans and sound analysis of 
market needs.11  

“General‐Purpose” TLD proposals were grouped into four categories: “General” (for nonspecific 
proposals, including .biz and .info), “Personal” (for personal content, including .name and .san), 
“Restricted Content” (for specific types of content, including .xxx and .kids), and “Restricted 
Commercial” (including .law and .travel).12 

1.1.2  ICM’s Proposal for .xxx and .kids 

ICANN received 47 applications with proposals for new sponsored and unsponsored TLDs.13 
Three organizations submitted proposals for .xxx,14 including ICM Registry, Inc. (ICM), which 
applied to create .xxx and .kids, arguing that, together, the pair of new TLDs would enhance 

                                                                    

10 Sponsored TLDs (sTLDs) are intended to represent the needs of a particular “sponsored community,” and are required 
the support of a “sponsoring organization” to be responsible for a defined level of policy formulation for operation of the 
domain. Unsponsored domains do not carry either of these requirements. See ICANN, “New TLD Application Process 
Overview,” August 3, 2000, http://www.icann.org/en/tlds/application‐process‐03aug00.htm. 
11 ICANN, “Criteria for Assessing TLD Proposals,” August 15, 2000, http://www.icann.org/en/tlds/tld‐criteria‐
15aug00.htm. 
12 ICANN, “Report on New TLD Applications,” November 9, 2000, http://www.icann.org/en/tlds/report/. In addition to 
“General‐Purpose TLDs,” ICANN also grouped proposals as “Special‐Purpose” (synonymous with “sponsored”) and “New 
Services” (which was intended for technical services not currently supported by the existing DNS, including telephony, 
message routing, LDAP services, and “georeferenced information.” 
13 ICANN, “TLD Applications Lodged,” October 10, 2000, http://www.icann.org/en/tlds/tld‐applications‐lodged‐
02oct00.htm. 
14 ICANN, “TLD Applications Lodged,” October 10, 2000, http://www.icann.org/en/tlds/tld‐applications‐lodged‐
02oct00.htm. 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online child safety by clearly delineating child‐friendly and adult‐only content areas.15 ICM also 
contended that both the adult industry and child‐friendly content producers would comply with 
ICM’s policies voluntarily, claiming that “adult content leaders fully back the establishment of 
these TLDs” and that “eminent children’s entertainment and educational organizations are 
promising extensive investments in the child‐friendly domain.”16 

Out of these 47 applications, ICANN selected seven during the exploratory phase: four 
unsponsored TLDs (.biz, .info, .name, .pro) and three sponsored (.aero, .coop, .museum).17 In 
applying the evaluation criteria to ICM’s .xxx application, ICANN determined that ICM’s proposal 
for a .kids TLD did meet unmet needs but was unlikely to succeed from a business standpoint.18 
ICANN also found that ICM did not propose “any business or technical methods to effectively 
restrict content for a .kids TLD.”19 Regarding .xxx, ICANN stated: “[It] does not appear to meet 
unmet needs. Adult content is readily available on the Internet. To the extent that some believe 
that an .xxx TLD would segregate adult content, no mechanism (technical or non‐technical) exists 
to require adult content to migrate from existing TLDs to an .xxx TLD.” ICANN also noted that the 
controversial nature of a sex‐centric TLD made it ill‐suited to the goals of the “proof of concept” 
phase: “the evaluation team concluded that at this early ‘proof of concept’ stage with a limited 
number of new TLDs contemplated, other proposed TLDs without the controversy of an adult 
TLD would better serve the goals of this initial introduction of new TLDs.”20  

Ultimately, ICANN decided to not accept ICM’s proposals for .xxx and .kids, providing the 
following justification: 

Because of the inadequacies in the proposed technical and business measures to actually 
promote kidfriendly content, the evaluation team does not recommend selecting a .kids 
domain in the current phase of the TLD program. In addition, because of the controversy 
surrounding, and poor definition of the hopedfor benefits of, .xxx, we also recommend 
against its selection at this time.21  

In response, ICM filed a Reconsideration Request on December 15, 2000, requesting “clarification 
from the Board with respect to inaccurate statements made involving [the .xxx] registry 

                                                                    

15 ICANN, “Registry Operator’s Proposal to ICANN,” September 18, 2000, 
http://www.icann.org/en/tlds/kids3/Default.htm. ICM’s application also hypothesized that the adult oriented content on 
other domains (e.g., affiliated sites) could be easily filtered by IP addresses and proprietary DNS listings in addition to 
filtering the .xxx content. Ibid. 
16 ICANN, “Registry Operator’s Proposal to ICANN: Volume 2,” September 18, 2000, 
http://www.icann.org/en/tlds/kids3/HTML/Volume_2.html. 
17 ICANN, “Second Annual Meeting of the Board Minutes,” November 16, 2000, 
http://www.icann.org/en/minutes/minutes‐annual‐meeting‐16nov00.htm. 
18 ICANN, “Report on TLD Applications: Application of the August 15 Criteria to Each Category or Group,” November 9, 
2000, http://www.icann.org/en/tlds/report/report‐ iiib1c‐09nov00.htm.  
19 ICANN, “Report on TLD Applications: Application of the August 15 Criteria to Each Category or Group,” November 9, 
2000, http://www.icann.org/en/tlds/report/report‐ iiib1c‐09nov00.htm. 
20 Ibid. 
21 Ibid. 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proposal.” 22  Primarily, ICM took issue with the ICANN Board’s claim that the majority of the 
adult community did not support the creation of .xxx, and argued that “most” adult content 
providers supported the domain. ICM also maintained that it proposed to operate the .kids 
registry “only in the event that there was no other credible submission for a .kids registry.”23 
Finally, ICM disagreed with the TLD evaluators’ conclusion that .xxx did not meet an “unmet 
need,” arguing that the proliferation of online adult material necessitated the creation of the kind 
of domain policies ICM had proposed. 

The Reconsideration Committee decided to take no action, stating, “ICM Registry’s 
reconsideration request does not seek reconsideration of the Board’s November 16, 2000 
decision . . . accordingly, there is no action for the Board to take with respect to the Board’s actual 
decision at this time.”24 It noted that “no new TLD proposal has been rejected by ICANN”; rather, 
a small set of potentially successful applicants had been selected with the aim of testing a 
diversity of approaches to the creation of new TLDs. The Committee also noted that “the fact that 
a new TLD proposal was not selected under those circumstances should not be interpreted as a 
negative reflection on the proposal or its sponsor.”25 

1.2  ICANN’s Request for Proposals for New sTLDs in 2003 

1.2.1  Overview of the RFP 

On October 18, 2002, ICANN President Stuart Lynn issued a report titled “A Plan for Action 
Regarding New TLDs,” which advocated extending the “proof of concept” phase by allowing 
applicants who had participated in the 2000 round to resubmit their TLD proposals.26 On 
December 15, 2002, in response to the “Plan for Action,” the ICANN Board directed ICANN staff to 
develop a strategy for soliciting further TLD applications.27 This resulted in a draft Request for 
Proposals (RFP) for the creation of new sponsored TLDs, posted publicly on June 24, 2003.28  

The 2003 RFP differed from the 2000 “proof of concept” solicitation in two important ways. First, 
it was restricted to proposals for sponsored TLDs. Applicants were required to demonstrate that 

                                                                    

22 ICANN, “Reconsideration Request 00‐15,” December 16, 2000, 
http://www.icann.org/en/committees/reconsideration/icm‐request‐16dec00.htm. ICANN’s Reconsideration Policy 
(which has since been superseded) had been established to implement Article III, Section 4(a) of the original Bylaws. 
ICANN, “Reconsideration Policy,” March 4, 1999, http://www. icann.org/en/committees/reconsideration/recon‐policy‐
04mar99.htm. 
23 See “Reconsideration Request,” Ibid. 
24 Although unclear in the Recommendation, it appears the Reconsideration Committee’s mandate is only to reconsider 
decisions and issue recommendations, rather than clarify Board decisions. See ICANN, “Reconsideration Request 00‐15: 
Recommendation of the Committee (Revised),” September 7, 2001, 
http://www.icann.org/en/committees/reconsideration/rc00‐15‐1.htm. 
25 Ibid. 
26 ICANN, “A Plan for Action Regarding New TLDs,” October 18, 2002, 
http://www.icann.org/en/committees/ntepptf/new‐gtld‐action‐plan‐18oct02.htm. 
27 ICANN, “ICANN 2002 Annual Meeting in Amsterdam,” December 14–15, 2002, 
http://www.icann.org/en/meetings/amsterdam. 
28 ICANN, “Establishment of new sTLDs: Request for Proposals (Draft for public comment),” June 24, 2003, 
http://www.icann.org/en/tlds/new‐stld‐rfp/new‐stld‐rfp‐24jun03.htm. 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the sTLD served the needs of a well‐defined “sponsored community,” and the proposal was 
required to carry the support of a “sponsoring organization,” which would assume certain 
responsibilities in developing policies for the TLD. Second, the ICANN Board would not evaluate 
applications directly. Rather, applications were to be evaluated by several panels of independent 
evaluators who would submit reports on each proposal to the ICANN Board; the reports, while 
nonbinding, were intended to play a significant role in shaping the Board’s decisions.29 

On June 25, 2003—the day after the draft RFP was posted for public comment—ICANN held a 
public discussion on the draft materials during a Public Forum in Montréal. Some commenters 
argued that a single day was inadequate for public review, particularly given the controversy that 
persisted around the proposed TLD policies.30 On the following day, the ICANN Board resolved to 
extend the public comment period for two months, through August 25, 2003.31 

ICANN received more than 70 responses by email, which it posted publicly during the comment 
period.32 The At‐Large Advisory Committee (ALAC) also submitted a formal response, 
recommending substantive changes to make the RFP more equitable and proposing a set of 
principles to guide the introduction of future gTLDs.33 

On October 13, 2003, the ICANN Board decided it would temporarily shelve the sTLD application 
process, citing the constraints of the recent amendments to the Memorandum of Understanding 
with the United States Department of Commerce—particularly the requirement that ICANN 
quickly “commence a full scale review of policy in this area.”34 The Generic Names Supporting 
Organization (GNSO)35 strongly objected, however, and on October 31, 2003, the ICANN Board 
reversed its decision and resolved to move forward with the sTLD RFP. Additionally, the Board 
resolved to revise the terms of the RFP based on commentary from the ALAC, the GNSO, and the 
public at large. Specifically, it resolved that the RFP would not be limited to applicants who had 
submitted proposals during the 2000 “proof of concept” round and that eligible sponsoring 
organizations need not be not‐for‐profit entities. Finally, it resolved that a final version of the RFP 
would be posted on December 15, 2003, including an application timeline, the details of the 
selection criteria, and an explanation of the evaluation process.36 

                                                                    

29 Ibid. See also ICANN, “Independent Evaluators of sTLD Proposals,” http://icann.org/en/tlds/new‐stld‐rfp/panel.htm. 
30 See Edward Hasbrouck, “Sponsored TLD RFP,” June 26, 2003, http://hasbrouck.org/icann/montreal.html. 
31 ICANN, “Preliminary Report: Regular Meeting of the Board ‐ Montréal,” June 26, 2003, 
http://www.icann.org/en/minutes/prelim‐report‐26jun03.htm. 
32 ICANN, “Submissions to the stld‐rfp‐comments forum,” http://forum.icann.org/mtg‐cmts/stld‐rfp‐
comments/general/threads.html (no date). 
33 ICANN, “ALAC Response to the Proposed sTLD RFP and Suggested Principles for New TLD Processes,” October 9, 2003, 
http://forum.icann.org/mtg‐cmts/stld‐rfp‐comments/general/msg00067.html. 
34 ICANN, “Preliminary Report: Special Meeting of the Board,” October 13, 2003, 
http://www.icann.org/en/minutes/prelim‐report‐13oct03.htm. 
35 As of 2003, the GNSO became the successor to the DNSO. See DNSO website, http://www.dnso.org. 
36 ICANN, “ICANN Board Resolutions in Carthage, Tunisia,” October 31, 2003, 
http://www.icann.org/en/announcements/advisory‐31oct03.htm. The final version of the sTLD RFP is available at 
ICANN, “New sTLD Application,” December 15, 2003, http://www.icann.org/en/tlds/new‐stld‐rfp/new‐stld‐application‐
parta‐15dec03.htm. 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1.2.2  ICM’s Proposal for .xxx 

ICM submitted its .xxx sTLD proposal on March 16, 2004. ICM named the “online adult‐
entertainment community” as the sponsoring community, defining this community as “those 
individuals, businesses, and entities that provide sexually‐oriented information, services, or 
products intended for consenting adults or for the community itself.”37 ICM named the 
International Foundation for Online Responsibility (IFFOR) as its sponsoring organization.38 The 
role of IFFOR, a Canadian non‐profit, would be to protect child safety, guard the safety and 
privacy of users, and promote responsible business practices in the adult industry. According to 
the proposal, ICM intended to donate a certain portion of each domain registration fee to 
promote IFFOR’s policymaking and advocacy efforts.39 

1.2.3  ICANN’s Review and Initial Approval 

On March 19, 2004, ICANN publicly announced that it had recived ten sTLD applications in 
response to its RFP: .asia, .cat, .jobs, .mail, .mobi, .post, .tel (NetNumber, Inc), .tel (Telnic Ltd.), 
.travel, and .xxx. This announcement included invitations to post comments on specific proposals, 
in addition to a solicitation for general public comments. It also noted that the public comment 
period would be open during the month of April 2004 and that applications would be reviewed 
by independent evaluators beginning in May of that year.40 

In mid‐July 2004, the independent evaluators sent reports on the ten applications to ICANN 
indicating that only .cat and .post satisfied the full range of evaluation criteria.41 The report 
declared that ICM’s proposal satisfied the technical, business, and financial criteria, but fell short 
of meeting the sponsorship criteria.42 In particular, the report stated that “the difficulty of 
establishing a clean definition of adult content makes it equally difficult to establish the contours 
of the adult community. They determined, moreover, that ICM “hypothesizes a set of interests on 
behalf of a community . . . but little testimony from that community has been provided in support 
of either its common interests or its cohesiveness.”43 Finally, the evaluators note that although 
there was significant support for the proposal from the North American community, “virtually no 
support was available from the rest of the world.”44 

                                                                    

37 ICANN, “New sTLD RFP Application: .xxx,” March 16, 2004, http://www.icann.org/en/tlds/stld‐apps‐
19mar04/xxx.htm. 
38 ICANN, “New sTLD RFP Application: .xxx,” March 16, 2004, http://www.icann.org/en/tlds/stld‐apps‐
19mar04/xxx.htm. 
39 Ibid. 
40 ICANN, “Progress in Process for Introducing New Sponsored Top‐Level Domains,” March 19, 2004, 
http://www.icann.org/en/announcements/announcement‐19mar04.htm. See also, ICANN, “Public Comments for 
Proposed Sponsored Top‐Level Domains,” March 31, 2004, http://www.icann.org/en/tlds/stld‐apps‐19mar04/stld‐
public‐comments.htm. 
41See ICANN, “Status Report on the sTLD Application Process,” December 3, 2005, http://www.icann.org/en/tlds/stld‐
apps‐19mar04/stld‐status‐report.pdf. 
42 Ibid. 
43 Ibid. 
44 Ibid., 24–25. 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ICANN announced that it would allow sTLD applicants to provide supplemental material in 
response to the independent evaluators’ concerns.45 From October through November 2004, ICM 
submitted a range of supplemental application material, primarily addressing the .xxx proposal’s 
deficiencies regarding sponsorship criteria.46 

2  Involvement of the GAC in the .xxx Process 

2.1 The Role of the GAC in ICANN 

According to the ICANN Bylaws,47 one of the primary purposes of the Governmental Advisory 
Committee (GAC) is to “consider and provide advice on the activities of ICANN as they relate to 
concerns of governments, particularly matters where there may be an interaction between 
ICANN’s policies and various laws, and international agreements or where they may affect public 
policy issues.”48  

The GAC may submit “issues to the Board directly, either by way of comment or prior advice, or 
by way of specifically recommending action or new policy development or revision to existing 
policies.”49 Apart from receiving unsolicited advice or comment, the Board is required to “notify 
the Chair of the GAC in a timely manner of any proposal raising public policy issues on which it or 
any of ICANN’s supporting organizations seeks public comment.”50 Separately, the Board is 
required to “request the opinion” of the GAC in cases where “policy action affects public policy 
concerns” and the policy being considered for adoption “substantially affect[s] the operation of 
the Internet or third parties.”51 

Regardless of whether solicited or not, any GAC advice “on public policy matters” triggers a 
Bylaw provision whereby the Board is required to take such advice into account “both in the 
formulation and adoption of policies.”52 If the Board decides not to follow this advice, the Board 
is then required to notify the GAC and “state the reasons why it decided not to do so” and “try, in 
                                                                    

45 ICANN, “ICANN Meetings in Kuala Lumpur,” July 23, 2004, 
http://www.icann.org/en/meetings/kualalumpur/captioning‐public‐forum‐23jul04.htm. 
46 ICANN, “Appendix E – Supplemental/Follow‐up Materials,” November 30, 2005, http://www.icann.org/en/tlds/stld‐
apps‐19mar04/AppE‐30nov05.pdf. 
47 ICANN Bylaws, August 5, 2010, http://www.icann.org/en/general/bylaws.htm. ICANN’s Bylaws have been amended 26 
times from the original Bylaws. Archives of previous versions are available on the ICANN website at 
http://www.icann.org/en/general/archive‐bylaws. 
48 Ibid., Article XI, Section 2.1(a). ICANN’s original Bylaws did not include the phrase “where they may affect public policy 
issues,” which was appended to the original in 2002. ICANN Bylaws, Article XI, Section 2.1(a), November 6, 1998, 
http://www.icann.org/en/general/archive‐bylaws/bylaws‐06nov98.htm. 
49 Ibid., Article XI, Section 2.1(i). It is unclear whether the terms “comment” and “advice” are distinct concepts and are 
intended to have different meaning.  
50 Ibid., Article XI, Section 2.1(h). 
51 Ibid., Article III, Section 6.1(c). Although this provision does use the term “advice,” which by itself is consistent with the 
use in Article XI, Section 2.1; “advice” appears to be used interchangeably with “opinion.” Consequently, the precise scope 
of this provision is unclear, especially with regard to how it interplays with Article XI, Section 2.1. 
52 Ibid., Article XI, Section 2.1(j). Unlike the other provisions in Article XI, this provision uses the term “advice of the 
Governmental Advisory Committee” explicitly. This appears to suggest that the circumstances where the Board’s 
requirement to give notice and explanation of actions inconsistent with advice is limited; however, it is somewhat unclear 
if that was the intended purpose of this provision. 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good faith and in a timely and efficient manner, to find a mutually acceptable solution.”53 If no 
solution is reached between the Board and the GAC, the Board is required to “state in its final 
decision the reasons why” the advice was not followed. 

The ICANN Bylaws also permit the GAC to “appoint one non‐voting liaison to the ICANN Board of 
Directors.”54 The GAC Liaison to the Board is “entitled to attend Board Meetings, participate in 
Board discussions and deliberations.” The Liaison has “access (under conditions established by 
the Board) to materials provided to Directors for use in Board discussions” and may “use any 
materials provided to them pursuant to this Section for the purpose of consulting with their 
respective committee.”55 The individual elected as the GAC Chair has been consistently appointed 
to the position of GAC Liaison to the Board. Although not described within the ICANN Bylaws or 
the GAC Operating Principles, 56 interviewees stated that the GAC Liaison to the Board is 
generally expected to brief the Board on issues of concern amongst GAC members.57 In addition, 
interviewees indicated that the Board believes the presence of the GAC Chair at Board Meetings, 
even if in the capacity of a Liaison to the Board, satisfies the “notification” requirement for 
proposals raising public policy issues without additional communications.58 Other interviewees 
questioned this practice and stated that this interpretation of the Bylaws was not shared by GAC 
members.59 

According to the GAC Operating Principles, the GAC advises the Board on matters relating to 
“governments, multinational government organizations and treaty organizations, and distinct 
economies as recognized in international fora.”60 The Operating Principles reflect the GAC’s 
internal operating principles and procedures, however, the articulations within this document 
are not necessarily binding on the ICANN Board.61 The Operating Principles specifically state that 
“advice from the GAC to the Board is communicated through the Chair.”62 When the GAC is 
unable to reach a consensus, the Chair is required to “convey the full range of view expressed by 
Members to the Board.”63  

                                                                    

53 Ibid., Article XI, Section 2.1(j). 
54 Ibid., Article VI, Section 9.1(a) and Article XI, Section 2.1(g). 
55 Ibid., Article VI, Section 9.5. 
56 The ICANN Bylaws contain a provision which permits the GAC to adopt “its own charter and internal operating 
principles or procedures to guide its operations.” This provision appears to be manifested by the GAC Operating 
Principles. GAC Operating Principles, March 2010, http://gac.icann.org/system/files/GAC_Operating_Principles_1.pdf. 
Importantly, the Operating Principles note that the ICANN Bylaws are authoritative over any differences “in 
interpretation between the principles set out in these Operating Principles and ICANN’s Articles of Incorporation and 
Bylaws.” See also GAC Operating Principles, Article XV, Principle 54. 
57 Interviews, September and October 2010. 
58 Ibid. 
59 Ibid. 
60 GAC Operating Principles, Article I, Principle 1, March 2010. 
61 Ibid., Article XV, Principle 54. 
62 Ibid., Article XII, Principle 46. 
63 Ibid., Article XII, Principle 47. 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2.2  The Role of the GAC in the .xxx Process: 2004 

Between ICM’s submission of its .xxx proposal on March 19, 2004 and the submission of the 
independent evaluators’ report on July 13, 2004, there is little documented discussion of the 
sTLD applications during ICANN Board and GAC meetings.64 Following receipt of this report, the 
Board determined that sTLD applicants would be permitted to submit supplemental information 
to address the evaluators’ concerns, begining in August 2004. ICM began submitting 
supplemental materials in October 2004.65  

On October 18, 2004, the ICANN Board held the first meeting since July 2004 during which a 
discussion of the sTLDs was documented. The corresponding meeting minutes indicate that “Kurt 
Pritz, the ICANN Vice President of Business Operations[,] provided a detailed summary of the 
current process of and status regarding the ten sponsored top‐level domain applicants” and Paul 
Twomey, ICANN’s President and CEO, also provided information on the sTLD applicants.66 
Mohamed Sharil Tarmizi, Chairman of the GAC, was present during this meeting as the “GAC 
Liaison.”67 No corresponding resolutions were made by the Board at this meeting.68 Another 
meeting was held on November 15, 2004.69 The minutes note that “Kurt Pritz again provided an 
update on the status of the process for each of the ten [sTLD] applicants,” and there was a 
“limited discussion by the Board regarding the process points,” but no resulting resolutions.70 

In a five‐page letter to Tarmizi, dated December 1, 2004, Dr. Twomey requested “input from the 
GAC on the public policy elements” on several issues pending before the Board.71 Twomey also 
observerd that, “it seems to me that the interaction between the GAC and ICANN staff would 
merit from some increase in intensity” and suggested “establish[ing] a GAC position for 
transmission to the Board on the public policy elements” of issues pending before the ICANN 
Board.72 Twomey also noted in this letter that “it may be worthwhile considering how the 

                                                                    

64 Between March and July 2004, both the Board and the GAC held meetings, but did not discuss the sTLD applications in 
significant detail. The Board held meetings on April 19, May 11, May 21, May 25, and June 29, 2004. See ICANN, “2004 
Board Meeting Minutes,” 2004, http://www.icann.org/en/minutes/index‐2004.html. The GAC held meetings on February 
29 – March 3, and July 17 – 20, 2004. See GAC, “GAC Meetings,” http://gac.icann.org/meetings. See ICANN, “Status Report 
on the sTLD Evaluation Process,” December 3, 2005, http://www.icann.org/en/tlds/stld‐apps‐19mar04/stld‐status‐
report.pdf; Independent Evaluators, “Evaluation Report on New sTLD Applications,” July 12, 2004, 
http://www.icann.org/en/tlds/stld‐apps‐19mar04/PostAppD.pdf. 
65  ICANN, “Appendix E – Supplemental/Follow‐up Materials,” November, 30, 2005, http://www.icann.org/en/tlds/stld‐
apps‐19mar04/AppE‐30nov05.pdf.  
66 ICANN, “Special Meeting of the Board Minutes,” October 18, 2004, http://www.icann.org/en/minutes/minutes‐
18oct04.htm. 
67 Ibid. A liaison to the Board is a non‐voting member, who is permitted to attend Board meetings. The Bylaws specify that 
the GAC must appoint the position of liaison annually. See ICANN Bylaws Art. VI. Sec. 9.  
68 ICANN, “Special Meeting of the Board Minutes,” October 18, 2004, http://www.icann.org/en/minutes/minutes‐
18oct04.htm. 
68 ICANN, “Special Meeting of the Board Minutes,” October 18, 2004, http://www.icann.org/en/minutes/minutes‐
18oct04.htm.  
69 ICANN, “Special Meeting of the Board Minutes,” November 15, 2004, http://www.icann.org/en/minutes/minutes‐
15nov04.htm.  
70 Ibid. 
71 Paul Twomey to Mohamed Sharil Tarmizi, ICANN Correspondence, December, 1 2004, 
http://www.icann.org/correspondence/twomey‐to‐tarmizi‐01dec04.pdf.  
72 Ibid. 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interaction could be increased between the GAC and the other Supporting Organizations and 
Advisory Committees for the mutual benefit of both sides.”73  

The next section of this letter laid out the issues pending before the Board for which Twomey 
requested GAC input. In the following paragraph, Twomey outlined the status of the sTLD 
applications: 

ICANN continues to move forward on three (3) fronts in the area of generic TopLevel 
Domains. First of all, following the 10 applications for new sponsored TLD’s (sTLDs) and 
the evaluation of their bids by independent evaluators, we have commenced contract 
negotiations with the applicants for .TRAVEL and .POST. In parallel, the applicants are 
responding to the reports of the independent evaluators, and in some instance have entered 
into direct discussions with the evaluation panels in order to clarify some issues. Any 
outstanding issues between the independent panels and the applicants will be resolved by 
ICANN’s Board and we expect to move towards contract negotiations with some other 
applicants as well. Secondly, ICANN is about to launch the rebid of the .NET agreement as 
foreseen in the relevant contract. GAC members can follow the process via the information 
we post to the ICANN website. Thirdly, as mentioned, we have published the draft of a 
Strategy for the Introduction of New gTLD’s.74  

2.3  The Role of the GAC in the .xxx Process: 2005 

Despite receiving a number of supplemental materials from ICM in support of its application in 
late 2004, as of early 2005 the ICANN Board was still uncertain that ICM had satisfied the 
requirements for the .xxx sTLD. On January 24, 2005, the Board held a special meeting to discuss 
the status of ICM’s application. At this meeting, Kurt Pritz “introduced the .XXX application 
materials, evaluators’ responses and the applicant’s supplemental materials” and “there was 
extensive Board discussion regarding the application,” focused on ICM’s proposed sponsored 
community.75 According the minutes, the Board determined that it would be useful for ICM to 
give a presentation and invited ICM to do so at a later Board meeting.76 ICM delivered the 
presentation on April 3, 2005 in Mar del Plata, Argentina, a few days prior to the scheduled 
ICANN Board meeting,77 to an audience of Board members and a number of Board liaisons, 
including Tarmizi.78  

                                                                    

73 Ibid. 
74 Ibid., 4 (emphasis in the original). 
75 ICANN, “Special Meeting of the Board,” January 23, 2005, http://www.icann.org/ en/minutes/minutes‐24jan05.htm.  
76 Ibid.  
77 The ICANN Board held its regular meeting in Mar del Plata, Argentina on April 8, 2005. 
78 ICM, “Request for IRP,” June 6, 2008, at 28, http://www.icann.org/en/irp/icm‐v‐icann/icm‐irp‐request‐06jun08.pdf. 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Concurrently, the GAC convened in Mar del Plataon April 2–5 in 2005 for the first of three 
scheduled meetings in 2005.79 The Mar del Plata Communiqué does not indicate that the GAC 
held any discussions related to the sTLDs or the .xxx application specifically.80  

On April 3, 2005,81 Tarmizi sent a letter to Paul Twomey responding to Twomey’s previous 
request for GAC input on December 1, 2004.82 In this letter, Tarmizi stated that the GAC had no 
objections to any of the sTLD applications: 

No GAC members have expressed specific reservations or comments, in the GAC, about the 
applications for sTLDs in the current round. However should sTLDs use ENUM, that should 
not interfere with established international policies for the E164 numbering system. ICANN 
should ensure that sponsors of sTLDs encompass the entirety of the relevant user 
community, and that eventual distortions of competition are effectively avoided.83  

Following the April 3 special Board meeting, the Board met again for a regular meeting on April 
8, 2005 in Mar del Plata.84 The meeting minutes reflect that the Board hoped to reach a decision 
within thirty days: 

We have had a fairly extensive discussion about .ASIA and .XXX. We continue to evaluate 
those. The others will be attended as we can get to them. But, I want to say for the record, 
that we will attempt within the next 30 days to come to a conclusion one way or the other 
about .ASIA and .XXX.85   

Approximately one month later, on May 3, 2005, the Board held another special meeting, and had 
a “broad discussion . . . whether or not the [.xxx application] met the criteria within the RFP 
particularly relating to the definition and coherence of the ‘sponsored community’.”86 No 
conclusion was reached in these meetings, and “the Board agreed it would discuss this issue 
again at the next Board meeting.”87 

On June 1, 2005, the Board held another special meeting and discussed the .xxx application at 
length with a “particular focus on the ‘sponsored community’ issues.” 88 At this meeting, the 

                                                                    

79 GAC, “Meeting 22: Mar del Plata Communiqué,” April 5, 2005, 
http://gac.icann.org/system/files/GAC_22_Mar_del_Plata.pdf. The other meetings scheduled for 2005 included: Meeting 
23: Luxembourg on July 9‐12, 2005, and Meeting 24: Vancouver on November 28 – December 1, 2005. Cf. GAC, 
“Meetings,” http://gac.icann.org/meetings. 
80 Ibid. 
81 The ICANN meeting minutes on this date and the Tarmizi letter do not indicate whether the letter was written and sent 
before or after the Board meeting on this date.  
82 Mohamed Sharil Tarmizi to Paul Twomey, April 3, 2005, ICANN Correspondence, 
http://www.icann.org/correspondence/tarmizi‐to‐twomey‐03apr05.htm.  
83 Ibid.  
84 ICANN, “Mar Del Plata Meeting,” April 8, 2005, http://www.icann.org/en/meetings/mardelplata/captioning‐BoD‐
meeting‐08apr05.htm. 
85 Ibid. 
86 ICANN, “Special Meeting of the Board,” May 3, 2005, http://www.icann.org/en/minutes/minutes‐03may05.htm. 
87 Ibid. 
88 ICANN, “Special Meeting of the Board,” June 1, 2005, http://www.icann.org/en/minutes/minutes‐01jun05.htm. 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Board resolved to enter into negotiations with ICM for the technical and commercial terms of a 
contractual agreement relating to the delegation of the sTLD.89 Whether this resolution indicated 
that ICM had adequately met the sTLD sponsorship criteria later became a factual dispute in the 
arbitration proceedings under the Independent Review Process beginning in 2008.90  

The GAC held its second meeting of the year in Luxembourg on July 7–12, 2005.91 The 
Luxembourg Communiqué does not specifically mention ICM’s application, the proposed .xxx 
sTLD, or the Board’s June 1, 2005 resolution to enter into contract negations with ICM. However, 
the Luxembourg Communiqué makes the following reference with regard to “new TLDs”: 

The GAC notes from recent experience that the introduction of new TLDs can give rise to 
significant public policy issues, including content. Accordingly, the GAC welcomes the 
initiative of ICANN to hold consultations with respect to the implementation of the new 
Toplevel Domains strategy. The GAC looks forward to providing advice to the process. The 
GAC also encourages the Board to actively consult all constituencies with regard to the 
development of this strategy.92 

This is the only reference in the Luxembourg Communiqué to the introduction of new TLDs; 
there are no references to sTLDs specifically.93 The phrase “significant public policy issues” is not 
defined further in this document.94 

Following the Luxembourg meetings, the ICANN Board met in September and resolved that the 
ICANN General Counsel and the CEO and President, “are directed to discuss possible additional 
contract provisions or modifications for includion in the .xxx registry agreement” which, among 
other things, ensure the “development and implementation of policies consistent with the 
principles in the ICM application.”95 The ICANN Board posted the first draft registry agreement 
for the .xxx sTLD on the ICANN website for public comment on August 9, 2005.96  

Three days later, on August 12, in a letter addressed to “the ICANN Board,” Tarmizi expressed the 
GAC’s discomfort with the possibility of a .xxx sTLD: 

In other GAC sessions, a number of other governments also expressed some concern with 
the potential introduction of this TLD. The views are diverse and wide ranging. Although 
not necessarily well articulated in Luxembourg, as Chairman, I believe there remains a 

                                                                    

89 Ibid. 
90 See ICM Request for Independent Review Process, June 6, 2008, http://icann.org/en/irp/icm‐v‐icann/icm‐irp‐request‐
06jun08.pdf.  
91 GAC, “Meeting 23: Luxembourg Communiqué,” July 12, 2005, 
http://gac.icann.org/system/files/GAC_23_Luxembourg.pdf.  
92 Ibid. 
93 Ibid. 
94 Ibid. 
95 ICANN, “Special Meeting of the Board,” September 15, 2005, http://www.icann.org/en/minutes/minutes‐15sep05.htm. 
96 ICM and ICANN, “.Draft Sponsored TLD Registry Agreement,” August 1, 2005, 
http://www.icann.org/en/tlds/agreements/xxx/proposed‐xxx‐agmt‐09aug05.pdf. 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strong sense of discomfort in the GAC about the TLD, notwithstanding the explanations to 
date.97   

Tarmizi disclosed that he had been “approached by some of the [governments with concerns]” 
and had “advised them that apart from the advice given in relation to the creation of new gTLDs 
in the Luxemboug Communiqué that implicitly refers to the proposed TLD, sovereign 
governments are also free to write direclty to ICANN about specific concerns.” In the same letter, 
Tarmizi also asked the Board to “allow time for additional governmental and public policy 
concerns to be expressed before reaching a final decision.”98  

Following this, Michael Gallagher, Assisstant Secretary of the US Department of Commerce and 
Administrator of the NTIA, wrote to Vint Cerf “to urge the Board to ensure that the concerns of all 
members have been adequately heard and resolved before the Board takes action on [the .xxx] 
application.”99 The ICANN website’s “Correspondence” page100 currently dates this letter August 
15, 2005.101 The posted digital copy of this letter has two date stamps on it: August 11 and 
“received August 15.”102 This letter additionally noted that the Department of Commerce had 
received a large number of negative comments from the public regarding the proposed sTLD.103 

On August 15, the same day the Gallagher letter was posted to ICANN’s website, ICM officially 
requested an additional month to allow ICANN to address the concerns raised by the GAC.104 
Consequently, consideration of the proposed agreement was postponed until the September 
2005 Board meeting.105 

On September 6, 2005, Marcelo de Caralho Lopes, the Secretary of Information Technology Policy 
of Brazil, wrote to Mohamed Sharil Tarmizi and stated that “significant impacts in local concerns 
have been introduced [as a result of the .xxx proposal] without adequate consultation with 
national governments.”106 Lopes also requested that “any new decision concerning the 
introduction of any other TLDs should only be taken after a careful analysis of the real need for 

                                                                    

97 Mohamed Sharil Tarmizi to ICANN Board,  August 12, 2005, ICANN Correspondence 
http://www.icann.org/correspondence/tarmizi‐to‐board‐12aug05.htm.  
98  Ibid.  
99 Michael Gallagher to Vint Cerf, August 15, 2005, ICANN Correspondence, 
http://www.icann.org/correspondence/gallagher‐to‐cerf‐15aug05.pdf. 
100 ICANN, “Correspondence,” http://www.icann.org/correspondence. 
101 Ibid. 
102 During the Berkman team’s interview process, some interviewees noted there was confusion as to whether the letter 
was received on August 11 or on August 15, 2005. Compare http://www.icann.org/correspondence/gallagher‐to‐cerf‐
15aug05.pdf with the Correspondence Page date: http://www.icann.org/correspondence.  
103 Ibid.  
104 Stuart Lawley to Vint Cerf, August 15, 2005, ICANN Correspondence, http://www.icann.org/correspondence/lawley‐
to‐twomey‐15aug05.pdf. See also ICM, “Request for Independent Review Process,” June 6, 2010, p 34, 
http://icann.org/en/irp/icm‐v‐icann/icm‐irp‐request‐06jun08.pdf.  
105 Ibid.  
106 Marcelo de Carvalho Lopes to Mohamed Sharil Tarmizi, September 6, 2005, ICANN Correspondence, 
http://www.icann.org/correspondence/lopez‐to‐tarmizi‐06sep05.pdf. 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such introduction within the Internet and due consultation” with all affected parties and 
governments.107  

In a special meeting on September 15, 2005, the Board resolved to continue discussions with ICM 
and to address “additional provisions or modifications for inclusion” in the agreement “to ensure 
there are effective provisions requiring development and implementation of policies consistent 
with the principles in the ICM application.”108 On September 16, Peter Zangl, Deputy Director of 
the European Commission’s Information Society, Media Directorate General and a member of the 
GAC, wrote to Vint Cerf and asked ICANN to allow the GAC to review the independent evaluators’ 
reports on the sTLD proposals before the Board reached a final decision on .xxx. Zangl also 
requested that the ICANN Board explain their reasons for accepting the ICM’s application in 
response to the 2003 RFP round after it was denied in the 2000 “proof of concept” round.109 A 
response to this letter was not issued until mid‐January 2006.110 

Although the proposed .xxx registry agreement was again on the agenda for discussion at the 
special meeting of the Board held on October 12, 2005, the meeting minutes do not recount any 
discussion concerning the agreement, ICM, or .xxx.111 However, the minutes note that “there was 
discussion regarding the nature of other matters on the Board’s agenda and the remaining 
agenda items were put over until the next possible time for the Board to take up such matters.”112 
Prior to the end of 2005, the ICANN Board held three more meetings: a special meeting on 
October 24, a special meeting on November 8, and the Vancouver Meeting in early December.113 
The .xxx sTLD and proposed registry agreement were not listed on the agendas for these 
meetings nor mentioned in the meeting minutes. 

In a letter to Paul Twomey dated November 23, 2005, Jonas Bjelfvenstam, the State Secretary for 
Communications and Regional Policy in Sweden, expressed the Swedish disapproval for the .xxx 
domain. Bjelfvenstam almost made the following remarks regarding the GAC’s role in the ICANN 
decision‐making process: 

I know that all TLD applications are dealt with in procedures open to everyone for 
comment. However, in a case like this, where public interests clearly are involved, we feel it 
could have been appropriate for ICANN to request advice from GAC. Admittedly, GAC could 
have given advice to ICANN anyway at any point in time of the process and to my 
knowledge, no GAC members have raised the question before the GAC meeting July 9  12, 

                                                                    

107 Ibid.  
108 ICANN, “Special Meeting of the Board,” September 15, 2005, http://www.icann.org/correspondence/lopez‐to‐tarmizi‐
06sep05.pdf.  
109 Peter Zangl to Vint Cerf, September 16, 2005, ICANN Correspondence, http://www.icann.org/correspondence/zangl‐
to‐cerf‐16sep05.pdf.  
110 Vint Cerf to Peter Zangl, January 30, 2005, ICANN Correspondence, http://www.icann.org/correspondence/cerf‐to‐
zangl‐30jan06.pdf. 
111 ICANN, “Special Meeting of the Board,” October 12, 2005, http://www.icann.org/en/minutes/minutes‐12oct05.htm.  
112 Ibid.  
113 See ICANN, “2005 Board Meetings,”2005, http://www.icann.org/en/minutes/index‐2005.html. 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2005, in Luxembourg. However, we all probably rested assure that ICANN’s negative 
opinion on .xxx, expressed in 2000, would stand.  

From the ICANN decision on June 1, 2005, there was too little time for GAC to have an 
informed discussion on the subject at its Luxembourg summer meeting; one month would 
be insufficient time for governments to independently consider and respond to the subject 
matter. In this specific case, several countries raised serious concerns at the GAC meeting. 
However, there was too little information at hand to have an informed and fruitful 
discussion and hence no conclusions were reached on the subject.114  

The letter requested that the ICANN Board “postpone conclusive discussion on .xxx until after the 
upcoming GAC meeting in November 29–30, 2005, in Vancouver” so that the GAC could discuss 
matters. Bjelfvenstam asked the Board to provide “in detail how it means .xxx fulfils the criteria 
set in advance (‘criteria for Independent Evaluators’).”115  

On the same day, November 23, Paul Twomey responded to Bjelfvenstam’s letter.116 In his 
response, Twomey explained that the ICANN Board had put off “any decision on [the .xxx] 
application until at least the ICANN Board meeting on 4 December 2005.”117 

The GAC’s third and final meeting in 2005 was held over November 28–December 1 in 
Vancouver, British Columbia. In the GAC’s Vancouver Communiqué, the only relevant note on the 
.xxx application was the following: 

The GAC also welcomed a report from ICANN on the status of Board approval of sponsored 
TLDs, as well as the Evaluation Report requested by GAC members. In that regard, the GAC 
welcomed the decision to postpone the Board’s consideration of the .XXX application from 
its December 4th, 2005 meeting until such time as the GAC has been able to review the 
Evaluation Report and the additional information requested from ICANN.118  

2.4 The Role of the GAC in the .xxx Process: 2006 

As of January 1, 2006, the Board had not yet voted on the pending .xxx registry agreement. The 
next significant events occured following the GAC’s meeting in Wellington in March. Until then, 
ICANN continued to negotiate the terms for the proposed .xxx registry agreement while 
responding to written communication from the members of the community. 

                                                                    

114 Jonas Bjelfvenstam to Paul Twomey, November 23, 2005, ICANN Correspondence, 
http://www.icann.org/correspondence/bjelfvenstam‐to‐twomey‐23nov05.htm.  
115 Ibid.  
116 Paul Twomey to Jonas Bjelfvenstam, November 23, 2005, ICANN Correspondence, 
http://www.icann.org/correspondence/twomey‐to‐bjelfvenstam‐23nov05.pdf.  
117 Ibid.  
118 GAC, “Communiqué 24—Vancouver,” December 1, 2005, 
http://gac.icann.org/system/files/GAC_24_Vancouver_Communique.pdf. 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On January 17, 2006, Vint Cerf issued a seven‐page letter responding to Peter Zangl’s September 
16, 2005 letter.119 In this letter, Cerf highlighted some of the procedural and substantive 
differences between the 2000 “proof of concept” round and the 2003 RFP and addressed a 
number of issues related to the GAC that were raised in Zangl’s original letter. Cerf explained that 
the GAC was first formally informed of the pending sTLD applications in a “1 December 2004 
letter from Dr. Twomey” to the GAC which “request[ed] input on the public policy elements of a 
number of issues and highlighting major developments in ICANN.”120 Cerf stated that “the 
Chairman of the GAC responded to Dr. Twomey on 3 April 2005,” and “noted [in this letter] that, 
as of that date, ‘[n]o GAC members have expressed specific reservations or comments, in the GAC, 
about the applications for sTLDs in the current round.’”121 Cerf then noted that “on 1 June 2005, 
the Board voted to begin discussion of proposed commercial and technical terms with ICM” and 
that “this decision generated more GAC interest in the application than had been shown 
earlier.”122 Cerf also stated that during this time period, Paul Twomey reported to the GAC that 
“no comments had been received from governments regarding the application” and the GAC had 
not “raised the issue in any formal comment to ICANN, such as by inclusion in a Communiqué.”123 
Finally, Cerf pointed out that the next formal correspondence received by ICANN was the August 
12, 2005 letter from the GAC Chairman that described the overall discomfort of the GAC.124 

On February 11, 2006, Paul Twomey sent Mohamed Sharil Tarmizi a letter that was essentially 
identical in substance to the letter Vint Cerf sent to Peter Zangl on January 17.125 In addition to 
summarizing the Board’s interaction with the GAC to date, the Twomey letter also noted that 
ICANN had “received letters from some members of the Governmental Advisory Committee 
(GAC) about the . . . application submitted by ICM Registry for .xxx” and summarized the ICM 
application and the Board’s interaction with the GAC since the application was received in 
2004.126  

On March 17, 2006, Peter Zangl replied to Vint Cerf’s January 17, 2006 letter.127 In his letter, 
Zangl thanked Cerf for the reply and acknowledged that ICANN is responsible for making the 
final decision. Zangl also made the following remarks:  

                                                                    

119 Vint Cerf to Peter Zangl, January. 17, 2006, ICANN Correspondence, http://www.icann.org/correspondence/cerf‐to‐
zangl‐30jan06.pdf. See also Peter Zangl to Vint Cerf, September 16, 2005, ICANN Correspondence, 
http://www.icann.org/en/correspondence/zangl‐to‐cerf‐16sep05.pdf. 
120 Ibid., 2. The letter also includes a hyperlink to the Paul Twomey letter sent to Mohamed Sharil Tarmizi on December 1, 
2004.  
121 Ibid., 2‐3 (some punctuation omitted).  
122 Ibid., 3.  
123 Ibid.  
124 Ibid.  
125 Paul Twomey to Mohamed Sharil Tarmizi, February 11, 2006, ICANN Correspondence, 
http://www.icann.org/correspondence/twomey‐to‐tarmizi‐16feb06.pdf. Cf. Vint Cerf to Peter Zangl, January 17, 2006, 
http://www.icann.org/en/correspondence/cerf‐to‐zangl‐30jan06.pdf.  
126 Ibid.  
127 Peter Zangl to Vinton Cerf, March 17, 2006, ICANN Correspondence, http://www.icann.org/en/correspondence/zangl‐
to‐cerf‐17mar06.pdf. See also Vint Cerf, to Peter Zangl, January 17, 2006, 
http://www.icann.org/en/correspondence/cerf‐to‐zangl‐30jan06.pdf. 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I would emphasize however that the request for additional information made by the GAC in 
Vancouver results from the conclusion of the evaluation team that a number of the 
applications, including .xxx ‘do not meet all of the selection criteria’ and that, moreover, 
their ‘deficiencies cannot be remedied within the applicant’s proposed framework’. 
Importantly, the evaluators ‘recommend that ICANN not consider these applications 
further’. 

In order to carry about our duties effectively in the GAC therefore, you will understand why 
it would be useful to know why the Board decided to proceed with the application, in 
particular given such explicit advice from the evaluators. I note and appreciate the 
extensive information you have provided in your letter about the Board’s deliberations, but 
I do not feel that this specific question is succinctly addressed. I would be grateful therefore 
if there is additional information that you, on behalf of the Board, can share with us on 
these issues.  

On March 20, 2006, John M. R. Kneuer, the Acting Assistant Secretary at the US Department of 
Commerce and Acting Assistant Secretary for the NTIA, wrote to Mohamed Sharil Tarmizi.128 His 
letter advised the GAC that the proposed .xxx registry agreement did not reflect a number of key 
commitments offered by ICM within the contract’s provisions and requested that the GAC bring 
this to the attention of the ICANN Board prior to the Wellington, New Zealand meeting.129 The 
letter also included a description of the provisions that the NTIA said were not reflected in the 
agreement.130  

On March 25, 2006, Stuart Lawley, ICM’s CEO, sent a letter to Tarmizi responding to the 
comments made by the NTIA on March 20.131 In this letter, Lawley stated that the letter from the 
NTIA was incorrect and argued that the issues raised by the NTIA were already addressed by a 
number of specific commitments that had been negotiated between ICANN and ICM.132 

A few days after the exchange of letters, the GAC met in Wellington, New Zealand.133 The 
Wellington Communiqué expressed the most critical remarks with regard to the .xxx application 
to date by the GAC. In particular, the Communiqué stated that “the GAC does not believe the 
February 11 letter provides sufficient detail regarding the rationale for the Board determination 
that the application had overcome the deficiencies noted in the Examination Report.”134 The 
Communiqué further requested “a written explanation of the Board decision, particularly with 
regard to the sponsored community and public interest criteria outlined in the sponsored top‐
                                                                    

128 John M. R. Kneuer to Mohamed Sharil Tarmizi, March 20, 2006, ICANN Correspondence, 
http://www.icann.org/correspondence/kneuer‐to‐tarmizi‐20mar06.pdf.  
129 Ibid.  
130 Ibid.  
131 Stuart Lawley to Mohamed Sharil Tarmizi, March 25, 2006, ICANN Correspondence, 
http://www.icann.org/correspondence/lawley‐to‐tarmizi‐25mar06.pdf.  
132 Ibid. 
133 GAC, “Communiqué 25—Wellington,” March 28, 2006, 
http://gac.icann.org/system/files/GAC_25_Wellington_Communique.pdf. 
134 Ibid., 3. See also Paul Twomey to Mohamed Sharil Tarmizi, February 16, 2006, ICANN Correspondence, 
http://www.icann.org/en/correspondence/twomey‐to‐tarmizi‐16feb06.pdf. 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level domain selection criteria.”135 The Communiqué also stated that ICM committed to “a range 
of public interest benefits as part of the bid to operate the .xxx domain” and that “these 
undertakings have not yet been included as ICM obligations in the proposed .xxx Registry 
Agreement.” It also listed a number of such provisions that the GAC wanted to be addressed.136 

In a separate section of the Wellington Communiqué, titled “GAC–ICANN Board Cooperation,” the 
Communiqué noted that “the GAC acknowledges that there is a need for the GAC to consider 
changes in its working methods in order to enable it to interact more routinely with the ICANN 
Board and the community.”137 

The day after the GAC Communiqué was issued, the ICANN Board held its regular meeting in 
Wellington.138 At this meeting, the Board resolved that “the President and the General Counsel 
are directed to analyze all publicly received inputs” and “to continue negotiations with [ICM].”139 
The resolution stated that the President and General Counsel also are “to ensure that the TLD 
sponsor will have in place adequate mechanisms to address any potential registrant violations of 
the sponsor’s policies,” evaluate the proposed amendments to the registry agreement and 
provide the Board with recommendations.140 

On April 28, 2006, the ICANN Board held a special meeting and discussed, among other things, 
the status of the proposed .xxx sTLD registry agreement.141 John Jeffrey, the ICANN General 
Counsel, provided an update on the negotiations and the changes that had been made to the 
proposed registry agreement since the Wellington meetings. Jeffrey noted that ICM had provided 
“a final version of their proposal for a response to all concerns from the community and relating 
to the GAC Communiqué.”142 Vint Cerf indicated that he would like to “have an up or down vote at 
the 10 May Meeting.”143 John Jeffrey also stated that that “the ICM version [of the proposed 
agreement], including a letter from ICM, would be published later that day for public 
comment.”144 

Mohamed Sharil Tarmizi, who was present at this Board meeting, “requested an update on 
whether there would be a response to the GAC regarding the items that set out in the 
Communiqué in Wellington.” Paul Twomey stated that “a response would be provided before the 
10 May Meeting.”145 Over the remainder of the Board meeting, the minutes indicate the Board 
members discussed concerns regarding the proposed registry agreement, including the manner 
                                                                    

135 Ibid.  
136 Ibid.  
137 Ibid., 2‐3.  
138 ICANN, “Meeting of the Board, Wellington, NZ,” March 31, 2006, http://www.icann.org/en/minutes/minutes‐
31mar06.htm. 
139 Ibid.  
140 Ibid.  
141 ICANN, “Special Meeting of the ICANN Board,” 18 April, 2006, http://www.icann.org/en/minutes/minutes‐
18apr06.htm.  
142 Ibid. 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of compliance and whether policy enforcement provisions would be sufficient to cover a 
community “as complex as the adult entertainment community.”146 

Paul Twomey sent a letter addressed to Tarmizi and members of the GAC on May 4, 2006.147 The 
letter stated that Twomey was writing in response to the GAC’s request for information 
regarding the decision to proceed with the .xxx negotiations in June 2005. In this letter the ICANN 
Board again directed the GAC to the “11 February letter to explain ‘the Board decision, 
particularly with regard to the sponsored community and public interest criteria.”148 The letter 
further stated that “it is important to note that the Board decision as to the .xxx application is still 
pending” and that the June 2005 decision only permitted the ICANN staff to enter into 
negotiations for a proposed registry agreement. Twomey explained that this decision did not 
prejudice “the Board’s right to evaluate the resulting contract and to decide whether it meets all 
of the criteria before the Board including public policy advice such as the Board either approves 
or rejects the registry agreement relating to the .xxx application.”149 The remainder of the letter 
explained the process of evaluation again as explained in the February 11 letter and, in 
particular, noted that “in all instances where the evaluators’ negative reports were reevaluated 
by the Board of Directors, the applicants answered all questions and clarified issues that had 
been of concern to the evaluators to the satisfaction of a majority of the Board.”150 

On May 9, 2006, Martin Boyle, the UK Representative to the GAC, sent a letter to Vint Cerf as a 
follow‐up to the discussions held at the Wellington meeting.151 The letter describes the “firm 
view [of the UK] that if the dot.xxx domain name is to be authorized, it would be important that 
ICANN ensures the benefits and safeguards proposed by the registry, ICM, including the 
monitoring all dot.xxx content and rating of content on all servers pointed to by dot.xxx, are 
genuinely achieved from day one.”152 Boyle also pointed out that “it will be important for the 
integrity of ICANN’s position as final approving authority. . . to be seen as able to intervene 
promptly and effectively if for any reason failure on the part of ICM in any of these fundamental 
safeguards.”153 

Also on May 9, 2006, Tim Ruiz, Vice President of GoDaddy, sent a letter to ICANN to “encourage 
the ICANN Board to consider the proposed .xxx Registry Agreement only in regards to how it 
addresses the public policy concerns raised by the GAC.”154 Ruiz also stated that the current 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Tarmizi and members of 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May 4, 2006, 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Correspondence, 
http://icann.org/correspondence/twomey‐to‐tarmizi‐04may06.pdf. See also Paul Twomey to Mohamed Sharil Tarmizi, 
February 11, 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http://icann.org/en/correspondence/twomey‐to‐tarmizi‐16feb06.pdf. 
148 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Martin Boyle to Vint Cerf, May 9, 2010, ICANN Correspondence, http://www.icann.org/correspondence/boyle‐to‐cerf‐
09may06.htm. 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Ibid. 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Ibid. 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Tim Ruiz to 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9, 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ICANN Correspondence, http://www.icann.org/correspondence/ruiz‐to‐board‐
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round of TLD expansion was still not complete after two years and notes that “this fact will 
certainly discourage future applicants for new sponsored or un‐sponsored gTLDs.”155 

On May 10, 2006, the Board held a special meeting and voted on the proposed .xxx registry 
agreement, following a “detailed discussion” of the agreement terms, including the promises 
made by ICM in support of the proposal, concerns regarding ICANN’s ability to enforce the terms 
through a contractual framework, the sponsorship criteria, GAC advice and community input.156 
By a 9–5 vote, the ICANN Board resolved to reject the current draft of the .xxx registry agreement 
(but not ICM’s application as a whole), citing concerns about the agreement’s enforceability, the 
sponsorship criteria, and other concerns voiced in the public comments received.157 ICM filed a 
Request for Reconsideration on the same day;158 however, after ICANN invited ICM to submit a 
revised draft of the registry agreement, ICM withdrew its Request.159  

Stuart Lawley, President of ICM, sent a letter to Vint Cerf on May 30, 2006 expressing his 
disappointment at the Board’s decision and at “the lack of communication from ICANN” on the 
current status of the application. Lawley noted that after reviewing the Board’s voting transcript 
he was “convinced” that “certain misconceptions prevented the Board from reaching a balanced 
and equitable judgment on the agreement.” In particular, Lawley described the May 9 letter from 
Martin Boyle, the UK GAC representative, as being “mischaracterized.” Lawley also stated that 
ICM was still committed to the project and had filed an expedited request for reconsideration. 
Finally, Lawley outlined an ICM initiative that “enable[s] certain responsible members of the 
online adult entertainment community . . . to submit a request to reserve a particular domain for 
their subsequent registration should ICANN authorize ICM to operate .XXX”160  

Between June 2006 and January 1, 2007, ICANN has no public records of GAC correspondence 
regarding the proposed .xxx registry agreement or the sTLD application. Additionally, the .xxx 
proposed registry agreement was not mentioned in any Board meeting minutes during this time 
period.  

2.5 The Role of the GAC in the .xxx Process: 2007 

On January 5, 2007, ICANN posted a “revised proposed” .xxx registry agreement between ICANN 
and ICM for public comments until February 5, 2007.161 On February 2, 2007, Tarmizi sent a 
letter to Vint Cerf in response to the January 5 announcement.162 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Reconsideration 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2006, http://www.icann.org/en/committees/reconsideration/withdrawal‐of‐request‐06‐4‐29oct06.htm. 
160 Stewart Lawley to Vint Cerf, May 30, 2006, ICANN Correspondence, 
http://www.icann.org/en/correspondence/lawley‐to‐cerf‐30may06.htm. 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ICANN Announcement, “ICANN 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The letter stated that the “GAC convened a teleconference on 17 January 2007 to discuss its 
reaction to [the call for comments]” and that the participating GAC members on the call “noted 
that the modifications to the proposed agreement are intended to address public policy issues 
raised by the GAC in its Wellington, New Zealand Communiqué of March 2006.” The letter also 
pointed out that “it is unlikely that the GAC will be in a position to provide any comments on .xxx, 
above and beyond that provided in the Wellington Communiqué, before the next meeting in 
Lisbon.”163 

The letter also stated that, despite the ICANN President’s letters sent on February 11 and May 4, 
2006, the GAC had requested “written clarification from the ICANN Board regarding its decision 
June 1 2005” and “reiterate[s] the GAC’s request for a clear explanation of why the ICANN Board 
is satisfied that the .xxx application has overcome the deficiencies relating to the proposed 
sponsorship community.”164 The letter also requested that ICANN provide the GAC with 
confirmation that the proposed .xxx registry agreement contained enforceable provisions 
covering “all of ICM Registry’s commitments.” 

Finally, Tarmizi’s letter suggested that it would be appropriate for the GAC and the ICANN Board 
to hold “face‐to‐face discussions” in Lisbon in March 2007. In his concluding remarks, Tarmizi 
again stated that several GAC members remained “emphatically opposed from the public policy 
perspective to the introduction of an .xxx sTLD”—as was noted in the Wellington Communiqué—
and that such sentiments were not contingent on the “specificities of the agreement.”165  

Two special meetings of the ICANN Board were held between February 5, 2007 and the March 
2007 Lisbon meetings. The first meeting, held on February 12, 2007, included a lengthy 
discussion of the proposed .xxx agreement, which covered community and public comments, 
status of advice from the GAC, including a “clarification of the letter from the GAC Chair and 
Chair‐Elect” and whether additional public policy advice was to be expected, and how ICM 
measures up to the RFP criteria.166  

Some of the notable points raised during this meeting were that more than 200,000 emails had 
been sent to ICANN and more than 1,300 comments had been submitted to the public comment 
forums since the initial ICM application. Of these, 600 comments and 55,579 emails had been 
received since the January 5, 2007 posting of the proposed registry agreement. The Board also 
discussed the extent of the burden being placed on ICM to show that the entire sponsoring 
community supports the creation of the .xxx domain. Some Board members raised what they 
described as a recent lack of support for the defined community observed in negative emails and 
public comments. Ultimately, the Board resolved that “a majority of the Board has serious 
concerns” about the underlying sponsored community support, and that ICM should provide 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Mohamed Sharil Tarmizi to Vint Cerf, February 2, 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ICANN Correspondence, 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further information to ICANN to help determine whether the sponsorship criteria had been met. 
Tarmizi stated during this meeting that the February 2, 2007 letter sent to Vint Cerf served as the 
GAC’s official advice on the current proposed registry agreement.  

ICM responded on March 8, 2007 to the Board’s request for information and provided a list of 
“pre‐reservants” compiled from the last six months.167 This list was generated through ICM’s 
“pre‐reservation” initiative, which Stuart Lawley had discussed in his May 30, 2006 letter to Vint 
Cerf.168 Attached to the letter were over 75,000 pre‐reservations of domain name strings 
specifically requested by webmasters, totaling 546 pages. A number of statistics in favor of 
community sponsorship were also noted in this letter. 

The Board held its next special meeting on March 12, 2007. At this meeting, the Board engaged in 
another lengthy discussion concerning the proposed .xxx registry agreement and whether the 
sponsorship criteria had been met. The Board meeting minutes noted that most members felt the 
Board should hold off voting on the application until, or after, the Lisbon meeting, which was two 
weeks away. The minutes also indicated that, again, Tarmizi noted that the Board could seek 
“additional advice from the GAC” prior to the Lisbon meetings, but such a request would need to 
be made “expeditiously.” Tarmizi also noted that some GAC members remained adamantly 
against the creaton of the .xxx sTLD.169 

The GAC representatives at this meeting (Tarmizi and Janis Karklins) asked if a response to the 
GAC’s request for more information on the Board’s June 2005 decision would be provided prior 
to the Lisbon meetings. In response, “the Chairman said that a response would be provided”; the 
minutes stated that “this was confirmed by Paul Twomey,” who pointed out that some previous 
letters were responsive to the GAC’s requests and some “additional clarity around the GAC’s 
advice could be presented on this matter.”170 

The GAC request was answered on March 14, 2007, in a one‐page letter from Vint Cerf.171 Cerf 
again noted that the communications from ICANN on February 11 and May 4, 2006 contained the 
information the GAC requested. Cerf also stated that the Board was “still reviewing the materials 
and ha[d] not made a determination as to whether the revisions to the ICM Registry contract 
contain the necessary enforceable provisions.” Cerf acknowledged that some members of the GAC 
were opposed to the creation of the .xxx sTLD and that they had requested that the final decision 
be delayed until the Lisbon meetings. 

                                                                    

167 Stuart Lawley to Vint Cerf and ICANN Board, March 8, 2007, ICANN Correspondence, 
http://www.icann.org/correspondence/cover‐letter‐pre‐reservation‐aatt.pdf.  
168 Stuart Lawley to Vint Cerf, May 30, 2006, ICANN Correspondence, http://www.icann.org/en/correspondence/lawley‐
to‐cerf‐30may06.pdf. 
169 Ibid. 
170 Ibid.  
171 Vint Cerf to Mohamed Sharil Tarmizi, March 14, 2007, ICANN Correspondence, 
http://www.icann.org/correspondence/cerf‐to‐tarmizi‐karklins‐14Mar07.pdf. 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The GAC Lisbon meetings were held in late March. The Lisbon Communiqué was issued on March 
28, 2007.172 With regard to .xxx, the Lisbon Communiqué remarked that the “Wellington 
Communiqué remains a valid and important expression of the GAC’s views on .xxx” and that the 
GAC “does not consider the information provided by the Board to have answered the GAC 
concerns as to whether the ICM application meets the sponsorship criteria.”173  

The Communiqué also brings attention to the Canadian government’s comments, which had been 
posted to the ICANN public forums. These comments raised concerns that ICANN was moving 
towards an “ongoing management and oversight role regarding Internet content, which would be 
inconsistent with its technical mandate.”174 

Following the GAC meetings in Lisbon, the ICANN Board also held a meeting on March 30, 
2007.175 During this meeting, the Board determined that the ICM application failed to meet the 
sponsored community criteria in the RFP specification and, based on the extensive public policy 
issues raised in the GAC Communiqués, it would not be appropriate for the Board to approve the 
ICM application or the revised agreement. Consequently, the Board voted to reject the ICM 
application in its entirety. 

2.6  Perceptions of the GAC’s Role in the .xxx Process Based on Berkman Case 
Study Interviews 

Individuals who have been interviewed in the course of developing this case study shared 
different observations regarding the interaction between the GAC and the ICANN Board during 
the evaluation of the .xxx application. Some interviewees suggested a clash of institutional 
cultures that inhibited better communication. Others cited a lack of appreciation on the part of 
the ICANN Board for the role of the GAC and the difficult political challenges faced by an inter‐
governmental body, all with domestic constituencies to which they must answer. Other observers 
indicated that the schedule of the policy‐making process did not allow sufficient time for GAC to 
offer advice to the ICANN Board. Some of those interviewees described a lack of clarity regarding 
what constituted GAC advice to the ICANN Board. Others suggested that the GAC did not offer 
timely advice on the .xxx decision because members believed that the case was closed.176 

                                                                    

172 GAC, “Communiqué 28—Lisbon,” March 28, 2007, 4, 
http://gac.icann.org/system/files/GAC_28_Lisbon_Communique.pdf.  
173 Ibid.  
174 Ibid. at 5.  
175 ICANN, “Meeting of the ICANN Board, Lisbon,” March 28, 2007, http://www.icann.org/en/minutes/resolutions‐
30mar07.htm#_Toc36876524. 
176 Interviews, September and October 2010. 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3  The Independent Review Panel: ICM v. ICANN 

3.1 Independent Review Requests and the Independent Review Panel in 
ICANN’s Bylaws 

The Independent Review Panel (IRP) is one of three existing mechanisms purposed for the 
review of ICANN Board activities and decisions (the other two mechanisms are the Ombudsman 
and Reconsideration Requests). Article IV, Section 3 of the ICANN Bylaws states that, “any person 
materially affected by a decision or action by the Board that he or she asserts is inconsistent with 
the Articles of Incorporation or Bylaws may submit a request for independent review.”177 Once 
submitted, a request for independent review is “referred to an Independent Review Panel (IRP)” 
which compares the “contested actions of the Board to the Articles of Incorporation and Bylaws” 
and ultimately declares “whether the Board has acted consistently with” the provisions contained 
therein.178 

At the request of either disputing party, the request for independent review can be heard by a 
three‐member panel of arbiters; however, if the parties do not opt for a three‐member panel, the 
request is considered by a one‐member panel.179 In either case, the panel that considers the 
request for independent review has the power to:  

a) request additional written submissions from the party seeking review, the Board, the 
Supporting Organizations, or from other parties; 

b) declare that an action or inaction of the Board was inconsistent with the Articles of 
Incorporation or Bylaws; and 

c) recommend that the Board stay any action or decision, or that the Board take any 
interim action, until such time as the Board reviews and acts upon opinion of the IRP.180 

The IRP makes “its final declaration based solely on the documentation, supporting materials, 
and arguments submitted by the parties” and “specifically designate[s]” a prevailing party.181 The 
“party not prevailing shall ordinarily be responsible for bearing all costs of the IRP Provider,” and 
“each party shall bear its own expenses.”182 

To date, ICM v. ICANN is the only request for independent review that has been heard by an IRP 
on the merits.183 In this case, the IRP consisted of a three‐member panel of arbitrators contracted 

                                                                    

177 ICANN Bylaws, Article IV, Section 3(2), August 5, 2010, http://icann.org/en/general/bylaws.htm. 
178 Ibid., Article IV, Section 3. As a side note, use of the term “IRP” appears to be used differently in documents and either 
refers to the “Independent Review Process” or the “Independent Review Panel.”  Except where otherwise noted, this 
report intends the term IRP to refer to the Independent Review Panel. 
179 Ibid. 
180 Ibid., Article IV, Section 3(8). 
181 Ibid., Article IV, Section 3(12). 
182 Ibid., Article IV, Section 3(12). 
183 See ICANN, “IRP,” http://www.icann.org/en/irp 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by the International Centre for Dispute Resolution.184 The panel included Judge Stephen M. 
Schwebel, Jan Paulson, and Judge Dickran Tevrizian.185 

3.2  ICM’s Request for Independent Review 

On June 6, 2008, ICM submitted a request for independent review, alleging that ICANN acted in a 
manner “inconsistent with its Articles of Incorporation and Bylaws” by improperly administering 
the 2003 RFP and rejecting ICM’s .xxx application in March 2007.186 ICM requested for the IRP to 
declare that: (1) ICANN’s March 2007 rejection of the ICM application was inconsistent with the 
ICANN Bylaws and Articles of Incorporation, (2) ICANN “must immediately execute a registry 
agreement on terms and conditions substantially similar to ICM’s draft registry agreement 
posted on ICANN’s website on February 6, 2007,” and (3) the IRP’s “determination regarding 
whether any of ICANN’s actions were inconsistent with ICANN’s Articles of Incorporation and 
Bylaws is binding on ICANN.”187 

In support of these allegations, ICM argued that several events throughout ICANN’s evaluation of 
the .xxx application were inconsistent with the Articles of Incorporation and Bylaws. 
Additionally, ICM argued that the five reasons ICANN gave in support of its rejection were 
inconsistent with the Articles of Incorporation, Bylaws, and the way the other applicants were 
treated.188  

Primarily, ICM argued that the June 1, 2005 Board decision constituted an approval of the ICM 
proposal in light of the RFP criteria, including the sponsorship criteria.189 ICM argued that ICANN 
had used a “two‐step” process with the other applicants, whereby applicants were first approved 
on the merits of the RFP criteria, “followed by registry agreement negotiation” and execution.190 
According to ICM, the .xxx application was the only application that deviated from this process by 
reopening the sponsorship criteria.191 ICM also stated that there was a lack of “evidence before 
the Board that ICM’s support in the community was eroding.”192 Ultimately, ICM claimed that 
“ICANNs reopening of the sponsorship criteria—which it did only to ICM—was unfair, 
discriminatory, and pretextual, and a departure from transparent, fair, and well documented 
policies.” 

                                                                    

184 See ICANN, “Resolutions Adopted at Special ICANN Board Meeting” Special Meeting of the Board via Telephone 19 
April 2004 http://www.icann.org/en/minutes/resolutions‐19apr04.htm, when the ICANN Board designated the 
International Centre for Dispute Resolution as the Independent Review Provider.. 
185 Declaration of the Independent Review Panel, ICDR. Case No. 50 117 T 00224 08, (February 19, 2010) (hereinafter 
referred to as the “IRP Declaration”), available at http://www.icann.org/en/irp/icm‐v‐icann/irp‐panel‐declaration‐
19feb10‐en.pdf. 
186 ICM, “Request for Independent Review Process,” June 8, 2008, http://icann.org/en/irp/icm‐v‐icann/icm‐irp‐request‐
06jun08.pdf.  
187 Ibid., 1‐2 (emphasis added). 
188 IRP Declaration, 45. 
189 Ibid. See also ICM, “Request for Independent Review Process.” 
190 ICM, “Request for Independent Review Process,” 25‐26. 
191 Ibid. 
192 IRP Declaration, 45. 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The IRP request also claimed that the independent evaluations identified greater deficiencies in 
other sTLD applications (including .jobs and .mobi) and accepted those proposals with 
comparatively little resistance from ICANN.193 For example, ICM stated that “following the 
negotiations, the proposed .travel and .jobs registry agreements were posted on the ICANN 
website on 24 March 2005, and were approved two weeks later, on 8 April 2005.”194 According to 
the IRP request, “the process for each application still followed the original two‐step process of 
critera approval followed by registry agreement negotiation” and in “no case other than with the 
.xxx application” did the Board later reverse its decision after it had voted in favor of 
negotiations.195 

As additional evidence, ICM claimed “several ICANN senior officials and Board members,” 
including Vint Cerf, Kurt Pritz, and Joichi Ito made comments that reflected that the June 1, 2005 
decision was a determination that ICM had satisfied the RFP criteria.196 In particular, ICM claimed 
that Cerf had “informed the GAC that ICM’s application had satisfied the selection criteria” at the 
July 2005 ICANN meeting in Luxembourg.197  

Finally, the IRP request pointed out that “the GAC was invited to and was often represented at 
meeting in which ICM’s application (and others) were discussed and debated” and furthermore 
“[the GAC] was regularly provided with briefing papers regarding the sTLD RFP process, and it 
was permitted to participate in the Board’s discussions regarding ICM’s application.”198 The core 
of this argument focuses on the lack of “any objects to the .xxx sTLD . . . at the outset, when the 
sTLD evalutation criteria were debated and ultimately approved” and when “ICANN resolved to 
commence registry agreement negotiations with ICM.”199 ICM alleged in the IRP Request that the 
GAC raised no objections to the creation of .xxx and that it was only after the United States 
Department of Commerce began voicing its concerns in March 2006 that the GAC began to take a 
dissenting view, expressed mainly in its correspondence with ICANN and in the Wellington and 
Lisbon Communiqués.200  

The IRP request also referenced statements from ICANN Board members who raised doubts 
about the decision on March 30, 2007 to reject ICM’s proposal. Peter Dengate Thrush was quoted 
as saying that ICANN’s argument that .xxx does not represent a “sponsored commmunity” was 
“particularly thin,” and that “if ICANN is going to raise this kind of objection, then it better think 
seriously about getting out of the business of introducing new TLDs.”201 Similarly, Susan 
Crawford argued that if no consensus existed against the .xxx TLD in the adult community, 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then,“given our mandate to create TLD competition, we have no authority to block the addition of 
this TLD to the root.”202 

ICM also argued that ICANN had never precisely identified what “public policy” issues were 
raised by the ICM agreement that would warrant the rejection of the application in its entirety.203 
In particular, ICM claimed that ICANN’s interpretation of the Wellington Communiqué and 
governmental correspondence, which had asserted that ICM was to take responsibility for 
“enforcing the world’s various and different laws concerning pornography” was “sufficiently 
absurd as to have been made in bad faith” and discriminatory.204 

Among the remaining arguments, ICM also contended that its proposed registry agreement 
contained sufficient provisions to address child pornography issues and detailed mechanisms 
that would permit the identification and filtration of illegal or offensive content. Moreover, ICM 
claimed that ICANN’s view that the ICM proposal raised “significant law enforcement compliance 
issues” indicated that the “GAC was requiring ICM to enforce local restrictions on access to illegal 
and offensive content and if [ICM] proved unable to, ICANN would have to do so.” According to 
ICM, the GAC’s advice required ICANN to impose responsibilities on ICM that were inconsistent 
with ICANN’s technical mandate.  

3.3  ICANN’s Response to ICM’s Request for Independent Review 

ICANN filed its “Response to ICM’s Request for Independent Review” on September 8, 2008.205 In 
response to ICM’s allegations of inconsistency, ICANN argued that: (1) ICANN’s consideration of 
the ICM proposal was “more open and transparent than one would find in virtually any other 
context in conjunction with any other organization”; (2) the June 1, 2005 decision to enter into 
negotiations did not bind ICANN to award ICM a registry agreement and retained the ability to 
reject ICM’s application; and (3) ICANN could have rejected the application solely based on the 
recommendations from the Independent Evaluation Panel, but instead attempted to work 
“closely and in good faith with ICM to cure apparent problems with the application and 
ultimately decided such problems could not be addressed by the agreement.”206  

Additionally, ICANN argued that the “Bylaws support a deferential standard of review” to be 
applied in the Independent Review Process, “particularly with respect to ICM’s claims.”207 On this 
point, ICANN argued that “as long as the Board’s discussions are open and transparent, its 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decisions are made in good faith, and the relevant parties have been given an opportunity to be 
heard, there is a strong presumption that the Board’s decisions are appropriate.”208 

In support of these arguments, ICANN included an explanation of its “decision‐making processes” 
and “process for independent review” within its response.209 In this section, ICANN argued that 
“the Independent Review Process is not a form of traditional dispute resolution, i.e., mediation or 
arbitration,” and described the Independent Review Process as a mechanism “intended to 
provide the community with a formal process for reviewing specific decisions of the ICANN 
Board.” ICANN pointed to Article IV, Section 3(15) of its Bylaws and claimed that the “IRP’s 
declaration is not binding on the parties” and “the Board, ‘where feasible,’” is only required to 
“consider the IRP’s declaration at the Board’s next meeting.”210 ICANN also pointed out that “the 
Bylaws expressly provide that the Independent Review should be conducted via ‘email and 
otherwise via the Internet to the maximum extent feasible.” On this point, ICANN argued that “the 
Independent Review Process does not specifically contemplate the need for a live hearing.”211 

ICANN’s central factual contention was that its initial approval of the ICM proposal in 2005 and 
the subsequent contract negotiations were tentative and did not constitute a commitment to 
award a registry agreement. ICANN argued that its negotiations with ICM were intended to 
determine whether the terms of a registry agreement could satisfy the ICANN Board’s concerns 
about the proposal’s compliance with the sTLD sponsorship criteria. “The entire premise of ICM’s 
request—that proceeding to contract negotiations amounted to a guarantee that ICM would 
obtain a contract for the .XXX TLD—is simply false.”212 

ICANN argued further that its final rejection of ICM’s proposal in 2007 “came after extensive 
review, analysis and debate among ICANN Board members” and was not a sign of capriciousness 
in its decision‐making processes. Instead, ICANN argued its decision reflected the following 
reasons: 

a) ICM’s application and revised agreement failed to meet, among other things, the 
“sponsored community” requirement of the RFP specification; 

b) [The Board’s decision was based] on the extensive public comment and the GAC’s 
Communiqués, the agreement raised considerable public policy issues/concerns. The 
application and agreement did not resolve the issues raised by the GAC’s Communiqués, 
and the Board did not believe the public policy concerns could be credibly resolved with 
the mechanisms proposed by ICM;  

c) The application raised significant law enforcement compliance issues because of 
countries’ varying laws relating to content and practices that define the nature of the 
application; and 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d) The Board agreed with the GAC’s Lisbon Communiqué, that under the revised 
agreement, there are credible scenarios that lead to circumstances in which ICANN 
would be forced to assume an ongoing management and oversight role regarding 
content on the Internet, which is inconsistent with its technical mandate.213  

ICANN requested that the IRP declare that the ICANN Board’s decisions, “absent a showing of bad 
faith,” are entitled to deference from ICM and the IRP.214 Additionally, ICANN argued that, 
contrary to ICM’s claims, it acted in full accord with its Bylaws and its Articles of Incorporation.215 

3.4  Establishing the IRP Process 

The IRP process is governed by the International Arbitration Rules of the American Arbitration 
Association’s International Centre for Dispute Resolution (ICDR) with supplementary procedural 
modifications specifically tailored to ICANN.216 The ICANN Bylaws offer the IRP provider, ICDR, 
considerable latitude to “establish operating rules and procedures.” In terms of the procedural 
aspects of the Independent Review, the ICANN Bylaws state the following: 

In order to keep the costs and burdens of independent review as low as possible, the IRP 
should conduct its proceedings by email and otherwise via the Internet to the maximum 

extent feasible. Where necessary, the IRP may hold meetings by telephone.217 

In its “Response to ICM’s Request for Independent Review,” ICANN argued that this provision 
indicated that the “Independent Review Process does not specifically contemplate the need for a 
live hearing.”218 Additionally, ICANN argued that this provision also provided the option for a 
quick, low cost review, conducted over telephone and email.  

The Berkman team was unable to locate an official document on record in which the IRP, ICM, or 
ICANN acknowledge a resolution to these questions raised by ICANN. However, according to 
interviewees, the IRP apparently determined in an unpublished decision that although the 
Bylaws and Supplementary Procedures encourage conducting the Independent Review quickly 
over telephone, Internet, and other electronic means, the procedures give the ICDR panelists 
clear discretion to hold live hearings.219 Indeed, what followed was a twenty‐month full 
arbitration process with full documentation, witness testimony, expert opinion and cross‐
examination. 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3.5  Memorial on the Merits, Witness Statements, and Expert Reports 

On January 22, 2008, ICM filed its memorial on the merits, outlining ICANN’s organizational 
history and its successive calls for proposals for new TLDs. ICM reaffirmed its argument that 
ICANN had violated its Articles of Incorporation and its Bylaws and that ICANN’s actions were 
inconsistent with “relevant principles of International Law” and “relevant principles of California 
law.”220 ICM also submitted testimony from Stuart Lawley (Chairman and President of ICM), J. 
Beckwith (“Becky”) Burr (former advisor to the FTC, former advisor to the NTIA, and legal 
counsel to ICM in connection with its 2004 sTLD submission), Elizabeth Williams (consultant to 
ICANN during its solicitations for TLD proposals), Milton Mueller (professor at the Syracuse 
University School of Information Studies), and Jack Goldsmith (professor at Harvard Law 
School).221  

In its response to ICM’s memorial on the merits, ICANN argued that ICM had mischaracterized 
the laws applying to the IRP proceedings, that ICM’s factual claims were incorrect, and that 
ICANN had acted in complete accord with its Articles of Incorporation and its Bylaws.222 ICANN 
also submitted testimony from Vint Cerf (then‐VP at Google, former Chairman of the Board at 
ICANN), Paul Twomey (then‐CEO and President of ICANN, former Chairman of the GAC), 
Alejandro Pisanty (former Board member of ICANN), and David Caron (professor of law at UC 
Berkeley, arbitrator).223 

3.6 The IRP’s Declaration 

On February 19, 2010, the IRP decided 2–1 in favor of ICM.224 Three key holdings came from this 
decision. First, the panel determined that the holdings of the IRP are advisory in nature and do 
not constitute binding arbitral awards.225 Second, the panel determined that “the actions and 
decisions of the ICANN Board are not entitled to deference whether by application of the 
‘business judgment rule’ or otherwise; they are to be appraised not deferentially but 
objectively.”226 Finally, the IRP also determined that “the Board of ICANN in adopting its 
resolutions of June 1, 2005, found that the application of ICM Registry for the .xxx TLD met the 
required sponsorship criteria.”227 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The IRP noted that although there “is a measure of ambiguity in the pertinent provisions of the 
Bylaws,” the use of the phrase “to declare whether an action or inaction of the Board was 
inconsistent” supported an interpretation that IRP decisions were intended to be advisory, and 
not binding on the ICANN Board. In particular, the IRP likened this to a recommendation rather 
than a binding order. Moreover, the IRP also described the provision of Article IV, Section 3(15), 
which states, “where feasible, the Board shall consider the IRP declaration at the Board’s next 
meeting” as a “relaxed temporal proviso” where the Board has “to do no more than consider the 
IRP declaration.” 228 Ultimately, the Board found that the loose nature of the language 
“emphasize[d] that [the IRP declaration] is not binding.”229 Next, the IRP determined that 
Independent Review is conducted de novo and, thus, “ICANN Board decisions do not enjoy a 
deferential standard of review.”230 On this point, the IRP determined that the Articles of 
Incorporation and Bylaws, which require, among other things, “ICANN to carry out its activities 
in conformity with relevant principles of international law, do not specify or imply that the 
International Review Process provided for shall (or shall not) accord deference to decisions of 
the ICANN Board.” The IRP also found that that as a California corporation, ICANN may call on the 
“business judgment rule” when relevant provisions in the Articles of Incorporation and Bylaws 
are otherwise absent.231 

After analyzing the events surrounding the June 1, 2005 Board decision to enter into negotiations 
with ICM, the IRP determined that the “reconsideration of sponsorship criteria, once the Board 
had found them to have been met, was not in accord with documented policy.”232  

3.7  IRP Process Observations Based on Berkman Case Study Interviews 

As previously noted, the ICM  request for independent review was the first to be heard by an IRP. The 
case poses several questions related to the IRP process and the interpretation of the relevant sections of 
the Bylaws. 

Given the cost and lengthiness of the IRP proceedings, several interviewees questioned whether the 
IRP provides an accessible and widely applicable means for reviewing the ICANN Board’s decisions. 
Some interviewees stated that the high cost of the proceedings meant that it offers a venue for only the 
wealthiest of participants and is not a viable option for the vast majority of ICANN stakeholders. 
Others asserted that the cost, risk, and duration of the IRP will mean that no others will be likely to 
appeal ICANN decisions via this mechanism, even among those with the financial resources to do 
so.233  

In addition to the questions raised about limits of the IRP as an accountability mechanism, others 
questioned how ICANN’s interpretation of the process reflects on ICANN’s commitment to 

                                                                    

228 Ibid., 61 (emphasis added). 
229 Ibid.  
230 Ibid. 
231 Ibid., 62. 
232 Ibid., 68. 
233 Interviews, September and October 2010. 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accountability. Some interviwees expressed the belief that ICANN's interpretation of the IRP—
that the process should not entail live testimony, that ICANN should be offered deference under 
the business judgment rule, and that the IRP’s decision should not be binding on the ICANN 
Board—was inconsistent with an organization with a mandate to ensure that it is accountable to 
its stakeholders.234  

Perceptions also varied with regard to the ultimate effectiveness of the IRP as an accountability 
mechanism in this specific case. Some asserted that this process demonstrated accountability, 
given that an applicant for a new TLD was able to initiate the review process and argue their case 
on the merits before independent arbitrators, and in doing so compelled ICANN to defend the 
basis of its actions. Moreover, IRP’s decision appears to have convinced ICANN to reverse its 
decision. Other interviewees expressed the opinion that the absense of a binding resolution from 
the IRP is indicative of the fundamental lack of accountability at ICANN.235  

 

                                                                    

234 Interviews, September and October 2010. 
235 Interviews, September and October 2010. 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EXECUTIVE SUMMARY 
 
The Affirmation of Commitments (AoC)1 requires ICANN to conduct recurring 
reviews of its deliberations and operations “to ensure that the outcomes of its 
decision-making will reflect the public interest and be accountable to all 
stakeholders.”  To date, reviews have been conducted and Recommendations 
presented to the ICANN Board of Directors (the Board) by the first Accountability 
and Transparency Review Team (ATRT1),2 the WHOIS Review Team (WHOIS-
RT)3 and the Security Stability and Resiliency Review Team (SSR-RT).4 
 
As the AoC mandates, a second Accountability and Transparency Review Team 
(ATRT2) was convened in 2013 and hereby presents Final Report and 
Recommendations Public Comment.  ATRT2 performed three fundamental tasks 
under the AoC: 

a. assessed ICANN’s implementation of Recommendations of the three prior 
AoC Review Teams;  

b. offered new Recommendations to the ICANN Board to further improve 
ICANN’s accountability and transparency;5 and  

c. offered Recommendations concerning improvements to the Review 
process itself. 

 
In conducting its review, ATRT2 engaged an Independent Expert, InterConnect 
Communications (ICC), to provide analysis and recommendations concerning the 
Generic Names Supporting Organization (GNSO) Policy Development Process 
(PDP).  ICC’s final report (attached as Appendix A) helped inform ATRT2’s 
understanding of this important aspect of bottom up, multistakeholder governance.  
For clarity, the ICANN Board is required to act only on Recommendations offered by 
ATRT2. 
 
ATRT2 OBSERVATIONS 
 
The following questions guided ATRT2 assessment of ICANN’s accountability and 
transparency: 
 
A. What is the objective of this Review? 
                                                        
1  http://www.icann.org/en/about/agreements/aoc/affirmation-of-commitments-30sep09-en htm 
2  http://www.icann.org/en/about/aoc-review/atrt/1, December 2010. 
3  http://www.icann.org/en/about/aoc-review/whois, May 2012. 
4  http://www.icann.org/en/about/aoc-review/ssr, June 2012. 
5  Specifically, the AoC states that “each of the foregoing reviews shall consider the extent to which the 
assessments and actions undertaken by ICANN have been successful in ensuring that ICANN is acting 
transparently, is accountable for its decision-making, and acts in the public interest.  Integral to the 
foregoing reviews will be assessments of the extent to which the Board and staff have implemented the 
recommendations arising out of the other commitment reviews.”  
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The ultimate purpose of successfully implementing AoC Review Team 
Recommendations is to create a “culture of accountability and transparency” 
throughout ICANN.  ATRT2 endeavored to identify how clearly ICANN employees 
and Directors understand how their respective roles, responsibilities and daily 
activities relate directly to accountability and transparency.  ATRT2 also examined 
the effect that implementation of Recommendations has had on the perspective of 
ICANN’s Board and staff and on the work of the community. 
 
B.  What is the current environment? 
 
ICANN is experiencing significant growth in resources, global engagement and 
geographic presence.  Such growth creates fundamental challenges for any 
organization.  ICANN is also in the process of launching over 1,000 new generic Top 
Level Domains (gTLDs), and the community is engrossed in related policy and 
implementation processes. 
 
For ICANN, which is somewhat unique as a bottom-up, multistakeholder organization 
that coordinates a global resource and whose decisions must take into account the 
public interest, a deepening of accountability and transparency at this time is essential 
not only to its successful growth but also to its long term viability. 
 
C.  Where does ICANN need to go from here? 
 
In an increasingly challenging global Internet governance environment, ICANN 
should strive to establish itself as the benchmark of accountability and transparency.  
The AoC Review Teams are an example of stakeholders working together on equal 
footing.  As such, they provide ICANN with an opportunity to set a global standard of 
multistakeholder governance.   
 
Going forward, ATRT2 believes that ICANN must:  

a. establish and apply clear metrics and benchmarks against which 
improvements in accountability and transparency can be measured;  

b. communicate clearly and consistently about its accountability and 
transparency mechanisms and performance; and  

c. improve and prioritize its AoC Review processes. 
 
ATRT2 RECOMMENDATIONS 
 
ATRT2 offers the following Final Recommendations for Public Comment.  These 
Recommendations fall into two categories:  1) “New” Recommendations arising from 
issues that were addressed by ATRT1; and 2) “New” Recommendations arising from 
issues that were not addressed by ATRT1 Recommendations.  With respect to 
WHOIS-RT and SSR-RT Recommendations, ATRT2 provides only an assessment of 
ICANN’s implementation of those Recommendations (see Appendix B and Appendix 
C, respectively).  Any "new" Recommendations on the substance of those reviews 
will be offered by the forthcoming WHOIS-RT2 and SSR-RT2. 
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All of the following Recommendations focus on issues that should be addressed by 
the ICANN Board, but they are not necessarily presented in a hierarchical order.  
ATRT2 believes that these Recommendations are important and, to the extent 
accepted by the Board, should be treated as a strategic priority.  To that end, ICANN 
should create an implementation plan and publish it to the Community.  ATRT2 
wishes to emphasize that the observations appearing in ATRT2's assessments and 
elsewhere in the body of the Report should be duly considered by the Board and 
afforded all due weight in ongoing and future implementation efforts. 
 
New ATRT2 Recommendations arising from issues addressed by ATRT1  
 
1.  The Board should develop objective measures for determining the quality of 

ICANN Board members and the success of Board improvement efforts, and 
analyze those findings over time. 

 
Category:  Board Performance and Work Practices; see Report Section 1 

 
2.  The Board should develop metrics to measure the effectiveness of the Board’s 

functioning and improvement efforts, and publish the materials used for 
training to gauge levels of improvement. 

 
 Category:  Board Performance and Work Practices; see Report Section 3 
 
3. The Board should conduct qualitative/quantitative studies to determine how 

the qualifications of Board candidate pools change over time, and should 
regularly assess Director's compensation levels against prevailing standards.  

 
 Category:  Board Performance and Work Practices; see Report Section 4 
 
4.  The Board should continue supporting cross-community engagement aimed at 

developing an understanding of the distinction between policy development 
and policy implementation.  Develop complementary mechanisms whereby 
the Supporting Organizations and Advisory Committees (SO/AC) can consult 
with the Board on matters, including but not limited to policy, implementation 
and administrative matters, on which the Board makes decisions. 

 
Category:  Policy/ Implementation/ Executive Function Distinction; see 
Report Section 5 (ATRT2 suggests that the terminology "policy v. 
implementation" be consistently used and that reference to "executive 
function" or "administrative function" be dropped for purpose of clarity.) 

 
5. The Board should review redaction standards for Board documents, Document 

Information Disclosure Policy (DIDP) and any other ICANN documents to 
create a single published redaction policy.  Institute a process to regularly 
evaluate redacted material to determine if redactions are still required and if 
not, ensure that redactions are removed. 

 
Category:  Decision Making Transparency and Appeals Processes; see Report 
Section 6 
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6. Governmental Advisory Committee (GAC)-related recommendation 
 

Increased transparency of GAC-related activities 
 
6.1.  ATRT2 recommends that the Board work jointly with the GAC, through the 
Board-GAC Recommendation Implementation Working Group (BGRI working 
group), to consider a number of actions to make its deliberations more transparent 
and better understood to the ICANN community.  Where appropriate, ICANN 
should provide the necessary resources to facilitate the implementation of specific 
activities in this regard.  Examples of activities that the GAC could consider to 
improve transparency and understanding include: 

a. Convening “GAC 101” or information sessions for the ICANN community, to 
provide greater insight into how individual GAC members prepare for ICANN 
meetings in national capitals, how the GAC agenda and work priorities are 
established, and how GAC members interact intersessionally and during GAC 
meetings to arrive at consensus GAC positions that ultimately are forwarded 
to the ICANN Board as advice; 

b. Publishing agendas for GAC meetings, conference calls, etc., on the GAC 
website seven days in advance of the meetings and publishing meeting 
minutes on the GAC website within seven days after each meeting or 
conference call; 

c. Updating and improving the GAC website to more accurately describe GAC 
activities, including intersessional activities, as well as publishing all relevant 
GAC transcripts, positions and correspondence; 

d. Considering whether and how to open GAC conference calls to other 
stakeholders to observe and participate, as appropriate.  This could possibly be 
accomplished through the participation of liaisons from other ACs and SOs to 
the GAC, once that mechanism has been agreed upon and implemented; 

e. Considering how to structure GAC meetings and work intersessionally so that 
during the three public ICANN meetings a year the GAC is engaging with the 
community and not sitting in a room debating itself; 

f. Establishing as a routine practice agenda setting calls for the next meeting at 
the conclusion of the previous meeting; 

g. Providing clarity regarding the role of the leadership of the GAC; and, 

h. When deliberating on matters affecting particular entities, to the extent 
reasonable and practical, give those entities the opportunity to present to the 
GAC as a whole prior to its deliberations. 

 
6.2.  ATRT2 recommends that the Board work jointly with the GAC, through the 
BGRI, to facilitate the GAC formally adopting a policy of open meetings to 
increase transparency into GAC deliberations and to establish and publish clear 
criteria for closed sessions.   

 
6.3.  ATRT2 recommends that the Board work jointly with the GAC, through the 
BGRI, to facilitate the GAC developing and publishing rationales for GAC 
Advice at the time Advice is provided.  Such rationales should be recorded in the 
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GAC register.  The register should also include a record of how the ICANN Board 
responded to each item of advice. 
 
6.4.  The Board, working through the BGRI working group, should develop and 
document a formal process for notifying and requesting GAC advice (see ATRT1 
Recommendation 10). 
 
6.5.  The Board should propose and vote on appropriate bylaw changes to 
formally implement the documented process for Board-GAC bylaws consultation 
as developed by the BGRI working group as soon as practicable (see ATRT1 
Recommendation 11). 

 
Increase support and resource commitments of government to the GAC (see ATRT 1 
Recommendation 14) 
 

6.6.  ATRT2 recommends that the Board work jointly with the GAC, through the 
BGRI working group, to identify and implement initiatives that can remove 
barriers for participation, including language barriers, and improve understanding 
of the ICANN model and access to relevant ICANN information for GAC 
members.  The BGRI working group should consider how the GAC can improve 
its procedures to ensure more efficient, transparent and inclusive decision-making.  
The BGRI working group should develop GAC engagement best practices for its 
members that could include issues such as: conflict of interest; transparency and 
accountability; adequate domestic resource commitments; routine consultation 
with local Domain Name System (DNS) stakeholder and interest groups; and an 
expectation that positions taken within the GAC reflect the fully coordinated 
domestic government position and are consistent with existing relevant national 
and international laws. 
 
6.7.  ATRT2 recommends that the Board work jointly with the GAC, through the 
BGRI working group, to regularize senior officials’ meetings by asking the GAC 
to convene a High Level meeting on a regular basis, preferably at least once every 
two years.  Countries and territories that do not currently have GAC 
representatives should also be invited and a stock-taking after each High Level 
meeting should occur.  

 
6.8.  ATRT2 recommends that the Board work jointly with the GAC, through the 
BGRI working group, to work with ICANN’s Global Stakeholder Engagement 
group (GSE) to develop guidelines for engaging governments, both current and 
non-GAC members, to ensure coordination and synergy of efforts.   
 
6.9.  The Board should instruct the  GSE group  to develop, with community 
input, a baseline and set of measurable goals for stakeholder engagement that 
addresses the following: 

a. Relationships with GAC and non-GAC member countries, including the 
development of a database of contact information for relevant government 
ministers; 

b. Tools to summarize and communicate in a more structured manner 
government involvement in ICANN, via the GAC, as a way to increase the 
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transparency on how ICANN reacts to GAC advice (e.g. by using information 
in the GAC advice register); 

c. Making ICANN’s work relevant for stakeholders in those parts of the world 
with limited participation; and, 

d. Develop and execute for each region of the world a plan to ensure that local 
enterprises and entrepreneurs fully and on equal terms can make use of 
ICANN’s services including new gTLD’s. 

 
Category: GAC Operations and Interactions; see Report Section 8 

 
7. Public Comment Process 
 

7.1.  The Board should explore mechanisms to improve Public Comment through 
adjusted time allotments, forward planning regarding the number of consultations 
given anticipated growth in participation, and new tools that facilitate 
participation. 
 
7.2.  The Board should establish a process under the Public Comment Process 
where those who commented or replied during the Public Comment and/or Reply 
Comment period(s) can request changes to the synthesis reports in cases where 
they believe the staff incorrectly summarized their comment(s). 
 

Category: Decision Making Transparency and Appeals Process; see Report 
Section 9 

 
8. To support public participation, the Board should review the capacity of the 
language services department versus the community need for the service using Key 
Performance Indicators (KPIs) and make relevant adjustments such as improving 
translation quality and timeliness and interpretation quality.  ICANN should 
implement continuous improvement of translation and interpretation services 
including benchmarking of procedures used by international organizations such as the 
United Nations. 
 

Category: Multilingualism; see Report Section 10 

9. Consideration of decision-making inputs and appeals processes 
 

9.1.  ICANN Bylaws Article XI should be amended to include the following 
language to mandate Board Response to Advisory Committee Formal Advice:  

The ICANN Board will respond in a timely manner to formal advice 
from all Advisory Committees, explaining what action it took and the 
rationale for doing so. 
 

9.2.  Explore Options for Restructuring Current Review Mechanisms 
 

The ICANN Board should convene a Special Community Group, which 
should also include governance and dispute resolution expertise, to discuss 
options for improving Board accountability with regard to restructuring of the 
Independent Review Process (IRP) and the Reconsideration Process.  The 
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Special Community Group will use the 2012 Report of the Accountability 
Structures Expert Panel (ASEP) as one basis for its discussions.  All 
recommendations of this Special Community Group would be subject to full 
community participation, consultation and review, and must take into account 
any limitations that may be imposed by ICANN’s structure, including the 
degree to which the ICANN Board cannot legally cede its decision-making to, 
or otherwise be bound by, a third party.  
 

9.3.  Review Ombudsman Role 
 

The Board should review the Ombudsman role as defined in the bylaws to 
determine whether it is still appropriate as defined, or whether it needs to be 
expanded or otherwise revised to help deal with the issues such as: 

a. A role in the continued process of review and reporting on Board and 
staff transparency. 

b. A role in helping employees deal with issues related to the public 
policy functions of ICANN, including policy, implementation and 
administration related to policy and operational matters. 

c. A role in fair treatment of ICANN Anonymous Hotline users and other 
whistleblowers, and the protection of employees who decide there is a 
need to raise an issue that might be problematic for their continued 
employment. 

 
9.4.  Develop Transparency Metrics and Reporting 
 

The Board should ensure that as part of its yearly report, ICANN include, 
among other things, but not be limited to: 

a. A report on the broad range of Transparency issues with supporting 
metrics to facilitate accountability. 

b. A discussion of the degree to which ICANN, both staff and 
community, are adhering to a default standard of transparency in all 
policy, implementation and administrative actions; as well as the 
degree to which all narratives, redaction, or other  practices used to not 
disclose  information to the ICANN community are documented in a 
transparent manner. 

c. Statistical reporting to include at least the following elements: 
i. requests of the Documentary Information Disclosure Policy 

(DIDP) process and the disposition of requests. 
ii. percentage of redacted-to-unredacted Board briefing 

materials released to the general public. 
iii. number and nature of issues that the Board determined 

should be treated confidentially. 
iv. other ICANN usage of redaction and other methods to not 

disclose  information  to the community and statistics on 
reasons given for usage of such methods. 
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d. A section on employee “Anonymous Hotline” and/or other 
whistleblowing activity, to include metrics on: 

i. Reports submitted. 
ii. Reports verified as containing issues requiring action. 

iii. Reports that resulted in change to ICANN practices. 

e. An analysis of the continued relevance and usefulness of existing 
transparency metrics, including  

i. Considerations on whether activities are being geared 
toward the metrics (i.e. “teaching to the test”) without 
contributing toward the goal of genuine transparency. 

ii. Recommendations for new metrics. 
 

9.5.  The Board should arrange an audit to determine the viability of the ICANN 
Anonymous Hotline as a whistleblowing mechanism and implement any 
necessary improvements. 
 

The professional external audit should be based on the Section 7.1 and 
Appendix 5 - Whistleblower Policy of the One World Trust Independent 
Review of 20076 recommendations to establish a viable whistleblower 
program, including protections for employees who use such a program, and 
any recent developments in areas of support and protection for the 
whistleblower.  The professional audit should be done on a recurring basis, 
with the period (annual or bi-annual, for example) determined upon 
recommendation by the professional audit.  

The processes for ICANN employee transparency and whistleblowing should 
be made public.  

 
Category: Decision Making Transparency and Appeals Processes; see Report 
Section 11  

 
New Recommendations from ATRT2  
 
10. The Board should improve the effectiveness of cross-community 

deliberations. 
 

10.1.  To enhance GNSO policy development processes and methodologies to 
better meet community needs and be more suitable for addressing complex 
problems, ICANN should: 

a. In line with ongoing discussions within the GNSO, the Board should develop 
funded options for professional services to assist GNSO policy development 
WGs.  Such services could include training to enhance work group leaders' 
and participants' ability to address difficult problems and situations, 
professional facilitation, mediation, negotiation.  The GNSO should develop 
guidelines for when such options may be invoked. 

                                                        
6 http://www.icann.org/en/about/transparency/owt-report-final-2007-en.pdf 
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b. The Board should provide adequate funding for face-to-face meetings to 
augment e-mail, wiki and teleconferences for GNSO policy development 
processes.  Such face-to-face meeting must also accommodate remote 
participation, and consideration should also be given to using regional ICANN 
facilities (regional hubs and engagement centers) to support intersessional 
meetings.  Moreover, the possibility of meetings added on to the start or end of 
ICANN meetings could also be considered.  The GNSO must develop 
guidelines for when such meetings are required and justified, and who should 
participate in such meetings. 

c. The Board should work with the GNSO and the wider ICANN community to 
develop methodologies and tools to allow the GNSO policy development 
processes to utilize volunteer time more effectively, increasing the ability to 
attract busy community participants into the process and also resulting in 
quicker policy development. 

 
10.2.  The GAC, in conjunction with the GNSO, must develop methodologies to 
ensure that GAC and government input is provided to ICANN policy development 
processes and that the GAC has effective opportunities to provide input and 
guidance on draft policy development outcomes.  Such opportunities could be 
entirely new mechanisms or utilization of those already used by other stakeholders 
in the ICANN environment.  Such interactions should encourage information 
exchanges and sharing of ideas/opinions, both in face-to-face meetings and 
intersessionally, and should institutionalize the cross-community deliberations 
foreseen by the AoC. 
 
10.3.  The Board and the GNSO should charter a strategic initiative addressing the 
need for ensuring more global participation in GNSO policy development 
processes, as well as other GNSO processes.  The focus should be on the viability 
and methodology of having the opportunity for equitable, substantive and robust 
participation from and representing: 

a. All ICANN communities with an interest in gTLD policy and in particular, 
those represented within the GNSO; 

b. Under-represented geographical regions; 

c. Non-English speaking linguistic groups; 

d. Those with non-Western cultural traditions; and  

e. Those with a vital interest in gTLD policy issues but who lack the financial 
support of industry players. 

 
10.4.  To improve the transparency and predictability of the policy development 
process the Board should clearly state to what degree it believes that it may 
establish gTLD policy7 in the event that the GNSO cannot come to closure on a 

                                                        
7 This is not referring to Temporary Policies established on an emergency basis to address security or 
stability issues, a right that the Board has under ICANN agreements with contracted parties. 
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specific issue, in a specified time-frame if applicable, and to the extent that it may 
do so, the process for establishing such gTLD policies.  This statement should also 
note under what conditions the Board believes it may alter GNSO Policy 
Recommendations, either before or after formal Board acceptance. 
 
10.5.  The Board must facilitate the equitable participation in applicable ICANN 
activities, of those ICANN stakeholders who lack the financial support of industry 
players. 
 

Category: Cross-Community Deliberations; See Report Section 13 
 

11. Effectiveness of the Review Process  
 

11.1.  Institutionalization of the Review Process 
The Board should ensure that the ongoing work of the AoC reviews, including 
implementation, is fed into the work of other ICANN strategic activities wherever 
appropriate. 
 
11.2.  Coordination of Reviews 
The Board  should ensure strict coordination of the various review processes so as 
to have all reviews complete before next ATRT review begins, and with the 
proper linkage of issues as framed by the AoC. 

 
11.3.  Appointment of Review Teams 
The Board should ensure that AoC Review Teams are appointed in a timely 
fashion, allowing them to complete their work in the minimum one (1) year period 
that the review is supposed to take place, regardless of the time when the team is 
established.  It is important for ICANN to factor in the cycle of AoC reviews; the 
Review Team selection process should begin at the earliest point in time possible 
given its mandate. 
 
11.4.  Complete implementation reports 
The Board should prepare a complete implementation report to be ready by review 
kick-off.  This report should be submitted for public consultation, and relevant 
benchmarks and metrics must be incorporated in the report. 

 
11.5.  Budget transparency and accountability 
The ICANN Board should ensure in its budget that sufficient resources are 
allocated for Review Teams to fulfill their mandates.  This should include, but is 
not limited to, accommodation of Review Team requests to appoint independent 
experts/consultants if deemed necessary by the teams.  Before a review is 
commenced, ICANN should publish the budget for the review, together with a 
rationale for the amount allocated that is based on the experiences of the previous 
teams, including ensuring a continuous assessment and adjustment of the budget 
according to the needs of the different reviews. 
 
11.6.  Board action on Recommendations 
The Board should address all AoC Review Team recommendations in a clear and 
unambiguous manner, indicating to what extent they are accepting each 
recommendation. 
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11.7.  Implementation Timeframes 
In responding to Review Team recommendations, the Board should provide an 
expected time frame for implementation, and if that time frame is different from 
one given by the Review Team, the rationale should address the difference. 

 
Category:  AoC Review Process Effectiveness; see Report Section 14 
 

12. Financial Accountability and Transparency  
In light of the significant growth in the organization, the Board should undertake a 
special scrutiny of its financial governance structure regarding its overall principles, 
methods applied and decision-making procedures, to include engaging stakeholders. 
 

12.1.  The Board should implement new financial procedures in ICANN that can 
effectively ensure that the ICANN community, including all SOs and ACs, can 
participate and assist the ICANN Board in planning and prioritizing the work and 
development of the organization. 
 
12.2.  The Board should explicitly consider the cost-effectiveness of ICANN’s 
operations when preparing its budget for the coming year, in keeping with 
ICANN’s status as a non-profit organization operating and delivering services in a 
non-competitive environment.  This should include how expected increases in the 
income of ICANN could be reflected in the priority of activities and pricing of 
services.  These considerations should be subject of a separate consultation. 
 
12.3.  Every three years the Board should conduct a benchmark study on relevant 
parameters, (e.g. size of organization, levels of staff compensation and benefits, 
cost of living adjustments, etc.) suitable for a non-profit organization.  If the result 
of the benchmark is that ICANN as an organization is not in line with the 
standards of comparable organizations, the Board should consider aligning the 
deviation.  In cases where the Board chooses not to align, this has to be reasoned 
in the Board decision and published to the Internet community. 
 
12.4.  In order to improve accountability and transparency  ICANN’s Board 
should base the yearly budgets on a multi-annual strategic plan and corresponding 
financial framework (covering e.g. a three-year period).  This rolling plan and 
framework should reflect the planned activities and the corresponding expenses in 
that multi-annual period.  This should include specified budgets for the ACs and 
SOs.  ICANN’s (yearly) financial reporting shall ensure that it is possible to track 
ICANN’s activities and the related expenses with particular focus on the 
implementation of the (yearly) budget.  The financial report shall be subject to 
public consultation. 
 
12.5.  In order to ensure that the budget reflects the views of the ICANN 
community, the Board shall improve the budget consultation process by i.e. 
ensuring that sufficient time is given to the community to provide their views on 
the proposed budget and sufficient time is allocated for the Board to take into 
account all input before approving the budget.  The budget consultation process 
shall also include time for an open meeting between the Board and the Supporting 
Organizations and Advisory Committees to discuss the proposed budget. 
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Category:  Financial Accountability and Transparency; see Report Section 15 
 

Observations concerning the ATRT2 review process are included in Appendix E. 
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ATRT2’s ASSESSMENT OF RECOMMENDATION 
IMPLEMENTATION 
 
ATRT2 provides the following assessment of ICANN’s implementation of the 
Recommendations of ATRT1.  ATRT2’s assessments regarding WHOIS-RT and 
SSR-RT are found in Appendix B and Appendix C, respectively.  In assessing 
ICANN’s implementation of Recommendations, ATRT2 examined a variety of 
inputs, including replies to requests for Public Comment and direct interaction with 
the ICANN community.  Taking into account ATRT1 Recommendation 27 that called 
on the Board to regularly evaluate progress against these recommendations and the 
accountability and transparency commitments in the AoC, ATRT2 took into account 
reports from the ICANN staff, ICANN Board resolutions and interviews with 
members of the staff and Board. 
 
 
Report Section 1.  BOARD PERFORMANCE AND WORK 
PRACTICES:  ATRT2 Recommendation #1 (Assessment of ATRT1 
Recommendations 1 & 2) 
 
Findings of ATRT1 
 
In the course of its deliberations, ATRT1 found that recommendations from Interisle 
Consulting Group (2007) and the Boston Consulting Group (2008) to improve the 
Board selection process had not been implemented, that the NomCom  did not have 
effective operating methods or Board Member selection criteria, and was not serving 
to increase transparency of the Board member selection process.  To address this, 
ATRT1 offered recommendations calling for continually assessing and improving 
ICANN Board governance, including ongoing evaluation of Board performance, the 
Board selection process, and the extent to which the Board’s composition meets 
ICANN’s present and future needs.  These can be considered as a group and called 
Recommendation 1.  Furthermore, ATRT1 Recommendation 2 called for a continual 
assessment of existing Board member skills, the programs for improving those skill 
sets, and ways to identify necessary skills during the selection of new Board 
members.  The ICANN Board adopted all of these Recommendations in June 2011.   
 
ATRT1 Recommendation 18 
 
Recognizing the work of the Board Governance committee on Board training and 
skills building, pursuant to the advice of both the 2007 Nominating Committee Review 
and 2008 Board review, the Board should establish (in time to enable the integration 
of these recommendations into the Nominating Committee process commencing in 
late 2011) formal mechanisms for identifying the collective skill-set required by the 
ICANN Board including such skills as public policy, finance, strategic planning, 
corporate governance, negotiation, and dispute resolution.  Emphasis should be 
placed upon ensuring the Board has the skills and experience to effectively provide 
oversight of ICANN operations consistent with the global public interest and deliver 
                                                        
8 ATRT Final Report, http://www.icann.org/en/news/public-comment/atrt-final-31dec10-en htm, 
December 2011. 
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best practice in corporate governance.  This should build upon the initial work 
undertaken in the independent reviews and involve: 

a. Benchmarking Board skill sets against similar corporate and other 
governance structures; 

b. Tailoring the required skills to suit ICANN’s unique structure and mission, 
through an open consultation process, including direct consultation with the 
leadership of the SOs and ACs; 

c. Reviewing these requirements annually, delivering a formalized starting point 
for the NomCom each year; and 

d. From the Nominating Committee process commencing in late 2011, 
publishing the outcomes and requirements as part of the Nominating 
Committee’s call-for-nominations. 

 
ATRT1 Recommendation 29 
 
The Board should reinforce and review on a regular basis (but no less than every 3 
years) the training and skills building programs established pursuant to 
Recommendation #1. 
 
Summary of ICANN’s Assessment of Implementation 
 
To implement the core of ATRT1 Recommendation 1, ICANN undertook several 
actions in cooperation and collaboration with the NomCom.  It was generally 
understood by ICANN staff that these recommendations were meant to not only 
ensure selection of individuals with the appropriate skills, but also to address 
“concerns of undue secrecy in the NomCom process and requests for more expansive 
explanations of NomCom selections.”10 
 
To improve the process for selecting ICANN Directors and to address 
Recommendations on Board composition, the NomCom examined its operating 
procedures to establish clear and transparent skill sets, qualifications and criteria for 
Board Member selection; improve transparency; and establish and publish the 
selection procedures and processes the NomCom  employs.11  The new NomCom 
guidelines, including internal NomCom procedures and a Code of Conduct, were 
approved by the Board and put into action.12  The NomCom now annually consults 
with the ICANN community and public on skill set requirements to consider when 
making appointments to leadership positions.  The Board also embedded in its 
standard operating procedures a process to inform the NomCom annually by 
providing information on the existing Board’s skill sets.13  Finally, the Board now 
                                                        
9 ATRT1 Final Report. 
10 Staff Input Document to the ATRT2, Comments of Amy Stathos; Samantha Eisner; Diane 
Schroeder, https://community.icann.org/download/attachments/41880363/Consolidated+Responses+to
+ATRT2+Questions-ATRT+1+Recommendations+Implementation+%2830Apr%29+Final.xlsx 
11 NomCom Transparency Guidelines, http://nomcom.icann.org/nomcom-transparency-08oct12-en.pdf  
12 NomCom Code of Conduct, http://nomcom.icann.org/conduct-2013.htm  
13 2012 Annual Report; Implementation of the Accountability & Transparency Review Team Report, 
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engages in interim training and orientations.  To assess the Board’s performance in 
the areas addressed by NomCom’s implementation efforts, progress is tracked against 
skill set benchmarks and training and work program results.14 
 
Summary of Community Input on Implementation 
 
There was limited community input on the implementation of Recommendations 1 
and 2.  In general, the community indicates awareness of the methods and processes 
for nominating and electing Board members and general satisfaction with their terms.  
Some comments did note, however, that potential conflicts of interest with the 
community remain.15  
 
Some noted that it's important to draw Board members from existing community 
groups to ensure the knowledge and understanding of ICANN and technical expertise 
to serve effectively.  One commenter suggested that Board service could be used as a 
mechanism to grow the community by creating initiatives to recruit from a wider 
community of participants.  This commenter also underscored the importance of 
clearly demonstrating or articulating the traditionally high professional standard to 
which the Board works.16 
 
In contrast to comments in support of the existing Board selection processes, one 
commenter asked, “Is it reasonable that the Board should provide to the Nominating 
Committee the 'profile' of the Board Members it claims it requires in the next 
turnover?”17 
 
Additional public input posed some questions for future work that were not addressed 
by the ATRT1 recommendation in this area.  Specifically, commenters asked about 
the importance of having an appropriately international Board, as well as one that 
represents the ICANN community and groups.  These comments also delve further 
into how the Board itself selects Committee Chairs and Board Governance Committee 
members as important to transparency into Board selection and operations as those 
committees are the ones that recommend and approve bylaw changes.18 
 
ATRT2 Analysis of Recommendation Implementation 
 
Recommendation (s) Assessment 

                                                                                                                                                               
http://www.icann.org/en/news/in-focus/accountability/atrt-implementation-report-29jan13-en.pdf, 
January 2013. 
14 2012 Annual Report; Implementation of the Accountability & Transparency Review Team Report, 
http://www.icann.org/en/news/in-focus/accountability/atrt-implementation-report-29jan13-en.pdf, 
January 2013. 
15 Comments submitted in response to ATRT2 Questions to the Community, Vasily Dolmatov, 
Alejandro Pisanty, Maria Farell (NCUC), Christopher Wilkinson, Nominet,  
http://forum.icann.org/lists/comments-atrt2-02apr13/  
16 Comments submitted in response to ATRT2 Questions to the Community, Nominet,  
http://forum.icann.org/lists/comments-atrt2-02apr13/ 
17 Comments submitted in response to ATRT2 Questions to the Community, Jean-Jacques Subrenat, 
(ALAC),  http://forum.icann.org/lists/comments-atrt2-02apr13/ 
18 Comments submitted in response to ATRT2 Questions to the Community, Jean-Jacques Subrenat, 
(ALAC),  http://forum.icann.org/lists/comments-atrt2-02apr13/ 
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1a  Document the methodology used to identify and 
choose “similar corporate and other governance 
structures'” 

Done 

1b  Document benchmarks used Incomplete 
1c  Improve NomCom outreach/PR Done 
1d  Expand the skills survey and benchmarking to 
include NomCom selections in GNSO, Country Code 
Names Supporting Organizations (ccNSO), and At-
Large Advisory Committees (ALAC) 

Done 

2(a)  Metrics should be defined by which effectiveness 
of board training programs can be measured. Incomplete 

2(b)  Board training materials should be made public. Incomplete 
 
ATRT2 Assessment of Recommendation Effectiveness 
 
While most of the issues in ATRT1's Recommendation 1 and Recommendation 2 
have been addressed, several key concerns remain outstanding: 

a. To what degree can the changes be said to have improved the quality of 
Board members?   

b. To date, there are no objective measures for determining the quality of the 
ICANN Board membership.  ICANN community evaluations have neither 
been discussed nor implemented, yet they may be among the few statistical 
measures that could be developed. 

c. A report on the benchmarks used by the NomCom is needed, and the issue 
needs to be reviewed after there are more years’ experience with the Board 
under the current NomCom conditions. 

d. Metrics are still needed for evaluating the success of Board improvement 
efforts. 

 
Final Recommendation #1 
 
The Board should develop objective measures for determining the quality of ICANN 
Board members and the success of Board improvement efforts, and analyze those 
findings over time. 
 
 
Report Section 2. No New ATRT2 Recommendation (Assessment of 
ATRT1 Recommendation 3) 
 
Findings of ATRT1 
 
This issue of Board composition and selection had been the subject of two 
independent reviews that predated ATRT1.  ATRT1 found that the greatest relevance 
to its review process was the recommendation for ICANN to recruit and select based 
upon clear skill set requirements.  This included the establishment of a formal 
procedure by which the Nominating Committee (NomCom) would discover and 
understand the requirements of each body to which it makes appointments.  ATRT1 
found that, “[a]s such, codifying the processes for identifying, defining and reviewing 
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these skills requirements, as well as the mechanisms by which stakeholders are 
consulted, could assist in improving the Board’s overall performance.” 
 
ATRT1 Recommendation 3 
 
The Board and Nominating Committee should, subject to the caveat that all 
deliberations and decisions about candidates must remain confidential, as soon as 
possible but no later than the Nominating Committee process commencing in late 
2011, increase the transparency of the Nominating Committee’s deliberations and 
decision-making process by doing such things as clearly articulating the timeline and 
skill set criteria at the earliest stage possible before the process starts and, once the 
process is complete, explain the choices made. 
 
Summary of ICANN’s Assessment of Implementation 
 
ICANN staff reported to ATRT2 on implementation efforts undertaken by both the 
Board and NomCom.  It has become standard operating procedure for the Board and 
NomCom to have consultations and information-sharing sessions with respect to the 
Board skill-set requirements.  The Board also implemented transparency guidelines 
for all NomComs, and compliance with the transparency guidelines is standard 
operating procedure.  The NomCom provides a post-selection report where it justifies 
its selections as standard operating procedure.  These implementation measures and 
background documentation can be found at http://nomcom.icann.org. 
  
Summary of Community Input on Implementation 
 
ATRT2 did not receive significant comment on implementation of this 
Recommendation.  Nominet stated that it supported the mechanism for nominating 
and electing ICANN Board members, and it believes that it is a good example of a 
bottom-up mechanism for community input.  Some commenters indicated they were 
not aware of the mechanisms for nominating and electing Board members, while 
others indicated their awareness as well as their opinion that the term length for 
Directors was satisfactory. 
 
Summary of Other Relevant Information 
 
Implementation of this Recommendation involved not only ICANN Board and staff 
but also the NomCom itself.  Two former NomCom Chairs, Vanda Scartezini (2012 
term) and Adam Peake (2011 term), responded to ATRT2’s questionnaire and 
provided a substantial overview of the efforts undertaken by the NomCom in 
implementation.  Both Chairs recognized the intent of ATRT1 to bring greater 
transparency and accountability to the Director nomination process while at the same 
time respecting fundamental aspects of the process (e.g. confidentiality of candidates).  
They also recognized that it was important for the NomCom to maintain an 
independent role in the selection process. 
 
Adam Peake reported that ATRT1's Recommendations suggested a general feeling 
that the NomCom needn't be so obsessed by secrecy and that this was positive.  He 
also noted that some core ATRT1 recommendations were already NomCom practice, 
but the ATRT1 gave impetus to take improvements seriously.  In 2011, NomCom 
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held workshops with the community that he judged to be quite successful, and he said 
that there was an attempt to improve communication throughout the process with the 
community (e.g. more email to lists, a blog) and with candidates (e.g. more 
information about the process, some communication conveying the stage of the 
process).  Peake notes, however, that in 2011 these communications efforts were 
mostly not realized (i.e. ideas that were not put into practice).  In general, though, he 
found that the implementation efforts were worthwhile, as shown by improvements in 
2013. 
 
Vanda Scartezini noted a number of specific implementation activities that took place 
during the 2012 term.  In implementing the Recommendations, the NomCom: 

a. Published and updated the timeline for NomCom activities during the whole 
cycle of a NomCom to provide transparency to the community and to 
candidates; 

b. Held formal consultations with all ACs and SOs and their constituencies 
during the 2011 Annual General Meeting to identify all the profiles needed for 
the Board and their own leadership positions, and published all of the 
presentations used; 

c. Held public meetings about ATRT1 recommendations and other relevant 
aspects of the NomCom process during ICANN’s Annual General Meeting in 
2012; 

d. Had a formal meeting with ICANN’s Board chair, the CEO and the Board 
Governance Committee to collect their opinions about Board member skill 
sets needed for the next selection; 

e. Met with ICANN’s General Counsel to ensure that all members inside the 
NomCom understand the requirements regarding privacy of candidate 
information; 

f. Published the identified profile characteristics for all leadership positions as a 
guideline for candidate application information;19 

g. Held a session during the first ICANN international meeting of 2012 in San 
Jose, Costa Rica to recheck with the ACs and SOs and constituencies and to 
orient the NomCom’s members on the selection process; 

h. After the selection process, published a final report20 for the October 2012 
Annual General Meeting in Toronto, Canada that included all statistics related 
to NomCom 2012 (e.g. number of the candidates, gender, and geographic 
distribution, etc.) as well as a “matching matrix” with the community’s and 
Board’s requested candidate skill sets and selectee profiles; and 

i. At the October 2012 meeting in Toronto, conducted additional meetings with 

                                                        
19 http://nomcom.icann.org/index-2012.htm#archives  
20 http://nomcom.icann.org/nomcom-final-report-08oct12-en.pdf  
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the ACs, SOs and their constituencies to provide feedback about the 
NomCom’s activities and how their requirements for the Board and their own 
organizations’ positions were addressed. 

 
Both former Chairs believe that continued improvement is possible, such as monthly 
report cards and having a standard matrix to use during and after the process.  
Scartezini maintains that within the ICANN community there is now a clearer vision 
about the NomCom process, as well as a clearer view of the selection process and 
requirements for someone interested in becoming a Board member.  She also notes a 
sense of improvement regarding transparency in ICANN’s relationship with the 
community and the external world.  Peake also believes that candidates have a better 
understanding of what's required, and that there is a better knowledge of what the 
Board needs in terms of candidate skills and the "gaps" in the Board's collective skill-
set.  He noted that an indirect benefit of these implementation efforts has been that the 
improved information about desired candidate profiles has helped a professional 
recruitment company assist the NomCom in identifying potential candidates. 
 
ATRT2 Analysis of Recommendation Implementation 
 
Implementation of ATRT1 Recommendation 3 appears largely successful.  There is 
improvement in the transparency of the NomCom’s processes and in the adoption of 
standard operating procedures designed to enhance transparency.  Importantly, 
implementation of ATRT1 Recommendation 3 fostered dialogue across the 
community and had the NomCom interacting with the Board, the staff and ACs and 
SOs as it went about the business of implementation.  In fact, implementation of this 
Recommendation was not uniquely the responsibility of the ICANN Board or staff.  
Rather, it required the interaction of the NomCom and the Board, as well as members 
of the community, to successfully execute all of these tasks.  It appears that the 
multiple bodies undertook individual tasks and interacted successfully to implement 
ATRT1 Recommendation 3 as a whole. 
 
ATRT2 Assessment of Recommendation Effectiveness 
 
ATRT1 Recommendation 3 has been effective in creating a regular and open 
exchange of information between the Board and the NomCom for identifying 
necessary skill sets for Directors and for incorporating these desired attributes into the 
nominating process.  Implementation of the Recommendation has also had the effect 
of creating more transparent NomCom standard operating procedures.  For example, 
the NomCom now regularly holds open sessions at ICANN meetings.  Additionally, 
post- selection reporting by the NomCom that provides a rationale for selection is 
consistent with spirit of the AoC. 
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Report Section 3.  BOARD PERFORMANCE AND WORK 
PRACTICES:  ATRT2 Recommendation #2 (Assessment of ATRT1 
Recommendation 4) 
 
Findings of ATRT1 
 
ATRT1 found that, based on its review and two prior independent reviews, there was 
a clear need to improve both the individual and collective skill of the Board of 
Directors.  While ATRT1 Recommendation 3 focused on the identification of 
required skill sets and incorporation of those skill sets as part of the Nominating 
Committee process, Recommendation 4 called on the Board to enhance its 
performance and work practices. 
 
ATRT1 Recommendation 4 
 
“Building on the work of the Board Governance Committee, the Board should 
continue to enhance Board performance and work practices.” 
 
Summary of ICANN’s Assessment of Implementation 
 
The Board has undertaken a number of activities to enhance its performance and work 
practices.  Those activities include developing work plans that incorporate 
Recommendation 4 objectives; conducting two “effectiveness” training sessions in 
2012; establishing Director performance evaluations that are provided to the Board 
“appointing” bodies; synchronizing Directors’ terms for working efficiency; and 
creation of a Board Procedure Manual 
(http://www.icann.org/en/groups/board/documents/draft-procedure-manual-09oct12-
en.pdf). 
 
Summary of Community Input on Implementation 
 
Public Comments focused on aspects of Board work practices.  Nominet noted work 
done to improve Board governance (e.g. Conflict of Interest and Ethics Review) and 
pointed out that the Board had established codes of behavior.21  The U.K. government 
called for metrics for Board performance to be implemented, reviewed and monitored 
independently.22  Darlene Thompson of At Large noted that more information needs 
to be available to the public as to what methods are being used by the Board to assess 
its governance.23  There was general support for the term for Directors. 
 
Summary of Other Relevant Information 
 
ICANN Board Chair Steve Crocker noted that the ICANN Board is in the process of 
adding Secretariat support to the Board.  This new resource will be charged, in part, 
                                                        
21 Comments submitted by Nominet: http://forum.icann.org/lists/comments-atrt2-
02apr13/msg00010.html 
22 Comments submitted by Mark Carvell, U.K. government: http://forum.icann.org/lists/comments-
atrt2-02apr13/msg00014 html 
23 Comments submitted by Darlene Thompson: http://forum.icann.org/lists/comments-atrt2-
02apr13/pdf9UP7si771p.pdf 
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with addressing improvements to Board work plans and processes.  Crocker noted 
that this is an area of distinct interest to him and that ongoing improvements must be 
achieved. 
 
ATRT2 Analysis of Recommendation Implementation 
 
The Board has clearly taken a number of steps to implement Recommendation 4.  
While some related tasks have been completed, the nature of that implementation is 
“ongoing.”  While there is clear evidence of work undertaken on this front, 
effectiveness of the work is still difficult to measure.   
 
ATRT2 Assessment of Recommendation Effectiveness 
 
Based on reporting from the ICANN Board and staff, there has been progress on a 
number of areas in terms of the Board’s functioning.  However, one challenge to a full 
assessment of the Recommendation’s effectiveness is the lack of benchmarks/metrics 
against which ATRT2 might be able to measure the effectiveness on implementation.  
While some of the improvements may be difficult to measure, metrics would assist in 
drawing qualitative and quantitative conclusions going forward.  It is the view of 
ATRT2 that these activities generally should be visible to the community (unless 
dealing with Human Resources or other confidential issues).  With respect to Board 
training in particular, ATRT2 has asked whether training materials could be made 
publicly available as a matter of transparency.  The Board has indicated that some 
training materials are proprietary to the third party providing the training and that the 
Board may not be able to release them to the community.  As a matter of course, the 
Board Secretariat should be briefed on ATRT1 Recommendations and ATRT2 
assessment and integrate that input into its support processes. 
 
Final Recommendation #2 
 
The Board should develop metrics to measure the effectiveness of the Board’s 
functioning and improvement efforts, and publish the materials used for training to 
gauge levels of improvement. 
 
 
Report Section 4.  BOARD PERFORMANCE AND WORK 
PRACTICES:  ATRT2 Recommendation #3 (Assessment of ATRT1 
Recommendation 5) 
 
Findings of ATRT1 
 
ATRT1 found that compensation of Directors was an issue closely associated with the 
theme of developing the ICANN Boards’ experience and collective skill set.  
Furthermore, this issue had been the subject of independent review, Board 
Governance Committee discussion, and ongoing Board consideration.  At the time of 
the ATRT1 review, only compensation for the Board Chair has been decided.  
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ATRT1 Recommendation 5 
 
Recommendation 5: “The Board should expeditiously implement the compensation 
scheme for voting Directors as recommended by the Boston Consulting Group, 
adjusted as necessary to address international payment issues, if any.”  
 
Summary of ICANN’s Assessment of Implementation 
 
Upon the advice of the ICANN General Counsel, the Board delayed implementation 
of Recommendation 5 to allow for independent study and review.  Beginning in June 
2011, a compensation plan was developed and the Board engaged an Independent 
Valuation Expert.  The Expert’s report24 concluded that compensating the Board was 
reasonable.  Because instituting compensation for Directors would require revision to 
the Board Conflict of Interest policy as well as to the bylaws, a Public Comment 
period on these issues was held in September 2011.  Commenters generally supported 
the Recommendation to compensate Directors and also offered input on other aspects 
of ICANN’s Conflicts of Interest policy.  On December 8, 2011, the Board voted in 
favor of implementing compensation to voting Directors.  ATRT2 notes that 
payments were not offered to some Directors until August 2012, a significant delay 
from the date of approval to implementation, but that there were extenuating 
circumstances in these cases.  Today, voting Board members have the opportunity to 
elect compensation and the Director’s election to accept or decline compensation is 
posted on the ICANN website.25 
 
Summary of Community Input on Implementation 
 
ATRT2 did not receive community feedback concerning implementation of 
Recommendation. 
 
ATRT2 Analysis of Recommendation Implementation 
 
Implementation of Recommendation 5 is complete. 
 
ATRT2 Assessment of Recommendation Effectiveness 
 
Gauging the “success” or effectiveness of Recommendation 5 is challenging but not 
impossible.  One aspect of the Recommendation’s rationale was the assumption that 
compensation could influence the interest of qualified candidates given the 
responsibilities and workload of an ICANN Director.  ATRT2 is unaware of any 
qualitative or quantitative studies of the Board candidate pools over time or of any 
feedback that speaks to the effect of implementing the Recommendation.  Perhaps 
that analysis could become input for future Review Teams.  ATRT2 envisions regular 
assessment of Director compensation levels at a responsible frequency over the course 
of time. 
 

                                                        
24 http://www.icann.org/en/general/report-board-directors-compensation-considerations-13oct11-en.pdf  
25 http://www.icann.org/en/groups/board/documents/ce 
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Final Recommendation #3 
 
The Board should conduct qualitative/quantitative studies to determine how the 
qualifications of Board candidate pools change over time, and should regularly assess 
Director's compensation levels against prevailing standards. 
 
 
Report Section 5.  POLICY / IMPLEMENTATION / EXECUTIVE 
FUNCTION DISTINCTION:  ATRT2 Recommendation #4 
(Assessment of ATRT1 Recommendation 6) 
 
Findings of ATRT1 
 
ATRT1 found significant concern across the community about the way in which 
issues were identified for Board consideration, how and why particular decisions were 
taken, and how the outcomes were conveyed to stakeholders.  ATRT1 also found that 
the Board’s deliberations were infrequently based on codified procedures or 
requirements, but rather were driven by organizational conventions based merely on 
precedent.  This lack of clarity about the distinction between policy and "executive 
function" (or “implementation” or “organizational administrative function”) fed 
confusion in the community about whether the Board and staff were acting in their 
proper capacity with respect to the bottom-up policy-making process. 
 
ATRT1 Recommendation 6 
 
Recommendation 6:  The Board should clarify, as soon as possible but no later than 
June 2011, the distinction between issues that are properly subject to ICANN’s policy 
development processes and those matters that are properly within the executive 
functions performed by the ICANN staff and Board and, as soon as practicable, 
develop complementary mechanisms for consultation in appropriate circumstances 
with the relevant SOs and ACs on administrative and executive issues that will be 
addressed at Board level. 
 
Summary of ICANN’s Assessment of Implementation  
 
ICANN staff recommended that the Board adopt ATRT1 Recommendation 6, but 
with an implementation date later than the June 2011 target put forward by ATRT1.  
Staff maintained that it was important to establish a baseline of understanding about 
this topic with the community before implementation could be completed.26  Staff 
noted that it would immediately undertake a “categorization exercise” using the 
Resolution wiki.  Staff then set out to categorize Board action into 
policy/executive/administrative and other categories, and then review whether Public 
Comment was received on those items. 
 
In its response to ATRT2, staff reported that, 
 
                                                        
26 http://www.icann.org/en/news/in-focus/accountability/atrt-recommendations-implementation-plans-
22oct11-en  
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ICANN addressed all portions of this recommendation in implementation.  Please 
see 2012 ATRT Implementation Summary27 and the 2012 Annual Report on 
ATRT Implementation.28  Completion of this implementation project inspired 
further discussion about the distinction between policy and implementation issues 
that is still ongoing within the community, most recently in a public session in 
Beijing. 

Because of the work undertaken for Recommendation 6, ICANN also published a 
paper on the Community Input and Advice Function,29 which has led to an 
ongoing dialogue in the community.  There were sessions in both Toronto and 
Beijing on this topic, and ICANN staff has since produced a paper for Public 
Comment on Policy v. Implementation30 to help frame and move the discussion 
forward. 

 
Staff further notes that the “community now has a defined set of terms to use when 
discussing and categorizing Board actions.  The follow-up work has reinitiated a 
challenging debate within the community regarding policy vs. implementation roles 
and how the community provides advice to the Board.”  Staff also notes that “[e]very 
substantive action taken by the Board is now accompanied by an identification of the 
type of action and the consultation expected or conducted prior to Board decision.” 
 
Summary of Community Input on Implementation 
 
The comments received and the discussions at the public sessions reflect common 
sentiments from the community, including: 

a. this continues to be an important issue; 

b. outside of policy issues addressed in the well-defined GNSO, ccNSO and 
ASO policy processes, there is uncertainty about how advice can be provided 
from the community to the Board; 

c. cross-community working groups should be explored as one mechanism for 
providing advice to the Board; 

d. current mechanisms or approaches to provide the Board with advice from the 
community on non-“P” policy issues are inadequate; and  

e. ad hoc groups, experts and fast-track processes that have been used in the new 
gTLD process have not proven to be satisfactory approaches to address this 
issue.  

 
ATRT2 Analysis of Recommendation Implementation  
 
Implementation is incomplete and work on the issue is ongoing.  ATRT2 views this 
Recommendation as still important to provide clarity to the community and 
particularly important in the multistakeholder environment.  Although ICANN posted 
a Community Input and Advice Function paper on September 24, 2012 (more than a 
                                                        
27 http://www.icann.org/en/news/in-focus/accountability/atrt-project-list-workplans-29jan13-en.pdf 
28 http://www.icann.org/en/news/in-focus/accountability/atrt-implementation-report-29jan13-en.pdf  
29 http://www.icann.org/en/news/in-focus/accountability/input-advice-function-24sep12-en.pdf 
30 http://www.icann.org/en/news/public-comment/policy-implementation-31jan13-en htm 
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year after the Board was to take action on Recommendation 6 under the AoC), and 
public sessions were held during the ICANN meetings in Toronto (October 2012) and 
Beijing (April 2013), the fact remains that this issue was barely addressed during the 
two-year timeframe envisioned by ATRT1.  In fact, staff only developed its 
“framework” paper and posted it for Public Comment on January 21, 2013. 
 
A continuing lack of clarity about “policy v. implementation” causes uncertainty at 
best and distrust at worst about whether ICANN Board or staff is acting within its 
proper scope or whether ICANN is acting in a “top-down” as opposed to a “bottom-
up” manner.  As in any organization or community, a clear understanding of 
respective roles, responsibilities and process is foundational to cohesion and 
successful interaction.31 
 
Some maintain that distinguishing between policy and implementation is either too 
difficult a task or so esoteric that clear lines – and hence clarity for the community 
and ICANN – are not achievable.  While perfect clarity may not be achievable, failure 
to develop a workable framework that lends clarity to roles, responsibilities and 
processes in matters of policy and implementation will only continue to foster 
questions and unnecessary concerns about the accountability of ICANN’s decision-
making as well as its genuine commitment to the bottom-up, multistakeholder 
process. 
 
ATRT2 Assessment of Recommendation Effectiveness 
 
The implementation of ATRT1 Recommendation 6 has not yet been effective in 
achieving the Recommendation’s stated objective.  While efforts have begun to 
engage the community in a dialogue concerning the issue, the community and ICANN 
appear no closer to clarity on this matter.  Implementation has had the effect of 
spurring focused dialogue that informs community members’ understanding of the 
difference between "policy" and "implementation."  It may be that additional effort 
needs to be applied to develop complementary mechanisms for consultation in 
appropriate circumstances with the relevant SOs and ACs on administrative and 
executive issues that will be addressed at Board level.  Finally, ATRT2 suggests that 
the terminology "policy v. implementation" be consistently used and that reference to 
"executive function" or "administrative function" be dropped for purpose of clarity. 
 
Final Recommendation #4 
 
The Board should continue supporting cross-community engagement aimed at 
developing an understanding of the distinction between policy development and 
policy implementation.  Develop complementary mechanisms whereby the 
Supporting Organizations and Advisory Committees (SO/AC) can consult with the 

                                                        
31 Comments of the United States Council for International Business:  There is a sense, particularly 
among business stakeholders, that the ICANN Board and staff call an item ‘implementation’ when they 
want to execute on the item without community input.  (Likewise, if the ICANN Board and staff do not 
want to act upon a particular matter, then they may call the matter “policy” and have it lost within the 
lengthy PDP process.)  The ATRT2 recommendations need to acknowledge the current dilemma and 
advocate for more effective solutions than the ‘additional efforts’ called for….”  
http://forum.icann.org/lists/comments-atrt2-recommendations-21oct13/pdfGwHm9XvJAd.pdf 
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Board on matters, including but not limited to policy, implementation and 
administrative matters, on which the Board makes decisions. 
 
 
Report Section 6.  DECISION MAKING TRANSPARENCY AND 
APPEALS PROCESSES:  ATRT2 Recommendation #5 (Assessment 
of ATRT1 Recommendations 7.1 and 8) 
 
Findings of ATRT1 
 
ATRT1 found that ICANN’s bylaws emphasize the need for transparency in the 
Board’s processes, stipulating the informed participation of stakeholders, neutrality, 
objectivity, responsiveness and evidence-based decision making.  Likewise, the need 
for transparency and openness in the way the ICANN Board takes decisions is re-
stated prominently in the Affirmation of Commitments.  ATRT1 found a need for 
clear, published guidelines concerning ICANN’s decision-making processes. 
 
ATRT1 Recommendations 7.1 and 8 
 
Due to the close relationship between the subject matter of ATRT1 Recommendations 
7.1 and 8, ATRT2 has combined its assessment of implementation here. 

Recommendation 7.1:  “Commencing immediately, the Board should promptly 
publish all appropriate materials related to decision-making processes – including 
preliminary announcements, briefing materials provided by staff and others, detailed 
Minutes, and where submitted, individual Directors’ statements relating to significant 
decisions.  The redaction of materials should be kept to a minimum, limited to 
discussion of existing or threatened litigation and staff issues such as appointments.” 
 
Recommendation 8:  As soon as possible, but no later than the start of the March 
2011 ICANN meeting, the Board should have a document produced and published 
that clearly defines the limited set of circumstances where materials may be redacted 
and that articulates the risks (if any) associated with publication of materials.  These 
rules should be referred to by the Board, General Counsel and staff when assessing 
whether material should be redacted and cited when such a decision is taken.  
 
Summary of ICANN’s Assessment of Implementation 
 
ICANN staff reported to ATRT2 that, as a result of implementation, it is now standard 
operating procedure to post all Board materials, including rationales for resolutions.  
These and other reference materials are archived at 
http://www.icann.org/en/groups/board/meetings.  In response to ATRT1’s 
recommendation, ICANN developed an implementation plan that noted, in part, the 
following:  
 

“[a]s of the 25 January 2011 meeting, staff began including proposed rationale 
statements in Board submissions, addressing the items set forth in the Affirmation 
of Commitments.  If the Board does not propose significant modification to the 
draft rationale statements, those draft statements will be posted with the Approved 
Resolutions for each meeting.  This practice was instituted on 27 January 2011, 
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with the posting of the 25 January 2011 Approved Resolutions.  The rationale 
statements will be considered final when posted with the Minutes as approved for 
each meeting.  The rationale statements are to address the sources of data and 
information, as well as to address community input accepted and rejected.” 

 
With respect to redactions of Board materials, the implementation plan noted that,  
 

“[w]hile these DIDP (Document Information Disclosure Policy32) conditions will 
remain the baseline for redactions, there is great value in producing a document to 
guide staff and inform the community on the specific issue of redaction of Board 
materials.  As evidenced through the very publication of the Board briefing 
materials, ICANN has narrowed the previously-applied scope of its application of 
the conditions for non-disclosure in favor of increased transparency and 
accountability.  The document was posted in March 2011.  Of note, beginning 
with the 12 December 2010 Board meeting materials, the basis for each redaction 
was set forth on every page where a redaction occurred.  A review of how to best 
cite to the circumstances requiring a redaction will continue.” 

 
In addition to the implementation plan cited above, ICANN staff created a searchable 
Board resolution wiki “to provide the public with easy-to-access information on every 
substantive resolution approved by the Board of Directors.”  The wiki can be found at 
https://community.icann.org/display/tap/ICANN+Board+Resolutions. 
 
Summary of Community Input on Implementation 
 
Contributors during the Public Comment period recognized the improvement in the 
availability of Board materials.  For example, Nominet stated,  
 

“[we] note the improvement in the availability of Board-related materials such as 
Board briefing documents and the rationale behind board decisions.  We welcome 
this improved communication, but this could be further improved to show that the 
Board has considered the wider implications of its decisions.  In particular, the 
Board needs to be particularly attentive to concerns from those not normally 
involved in ICANN activities and ensure that they do give a reasoned response to 
input.” 

 
Likewise, the Non-Commercial Stakeholder Group noted, “that some improvements 
have been made…Specifically, there have been timely publications of Board 
decisions and the rationale and explanations that have accompanied these.  We 
commend ICANN for these efforts.”  An individual commenter/former ICANN 
staffer also called for publication of staff advice to the Board. 
 
 
ATRT2 Analysis of Recommendation Implementation  
 
Overall, ATRT2 finds that ICANN’s implementation of ATRT1 Recommendation 7.1 
appears largely successful.  Having adopted the recommended practices as standard 

                                                        
32 http://www.icann.org/en/groups/board/documents/briefing-materials-guidelines-21mar11-en htm  
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operating procedure, the Board took a concrete step toward implementation.  The 
Board Briefing Materials, agendas, minutes, resolutions, rationales and other relevant 
documents are visible and accessible on the ICANN website. 
 
An important aspect of implementation is also the actual practice of making all 
relevant materials available in a timely fashion.  While ATRT2 has heard of instances 
where materials have not been published in a timely fashion, it appears to a large 
degree that the standard operating procedure is being respected.  A question has been 
raised about the scope of redactions and whether that practice respects the “minimal” 
approach of Recommendation 7.1.  This question is difficult to explore given the 
nature of redactions. 
 
ATRT2 Assessment of Recommendation Effectiveness 
 
One measure of effectiveness is feedback from the community that relies on the 
publishing of Board materials to understand the Board decision-making process.  
ATRT1 identified a “black box” problem with respect to Board decisions.  Otherwise 
said, the community saw the “inputs” to the Board decision-making process but had 
little or no visibility into the ICANN Board’s deliberations and rationale for the 
decisions that were “outputs” of the process.  Comments to ATRT2 note improvement 
in this area and reflect a greater sense of transparency.  Likewise, there was lesser 
comment to the contrary than encountered by ATRT1. 
 
Final Recommendation #5 
 
The Board should review redaction standards for Board documents, Document 
Information Disclosure Policy (DIDP) and any other ICANN documents to create a 
single published redaction policy.  Institute a process to regularly evaluate redacted 
material to determine if redactions are still required and if not, ensure that redactions 
are removed. 
 
 
Report Section 7.  No New ATRT2 Recommendation (Assessment of 
ATRT1 Recommendation 7.2) 
 
Findings of ATRT1 
 
ATRT1 found that the ultimate responsibility for ensuring the highest possible levels 
of transparency and accountability necessarily reside with the Board.  ATRT1 also 
observed that the vast majority of the Board’s deliberations were based on 
organizational conventions.  Significant policy issues were identified and determined 
based on practices established over time, not according to codified procedures or 
requirements.  ATRT1 also noted that the absence of clear, codified guidelines, 
procedures or processes relating to Board decisions only serves to escalate 
stakeholders’ concerns and could lead to disenfranchisement and disengagement. 
 
ATRT1 Recommendation 7.2 
 
Commencing immediately, the Board should publish “a thorough and reasoned 
explanation of decisions taken, the rationale thereof and the sources of data and 
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information on which ICANN relied.”  ICANN should also articulate that rationale 
for accepting or rejecting input received from Public Comments and the ICANN 
community, including Supporting Organizations and Advisory Committees. 
 
Summary of ICANN’s Assessment of Implementation 
 
ICANN staff reports that it has fully implemented ATRT1 Recommendation 7.2. 
 
ICANN also notes that the development of rationales has, at times, increased the time 
needed for Board consideration of items.  For major Board decisions, there have been 
significant costs incurred in both money and resources to develop the rationales. 
 
With respect to effectiveness, ICANN notes that people have more information as to 
the bases for Board decisions.  Sometimes the complexity of the resolutions has 
decreased because background information can now be provided through the 
rationale. 
 
Summary of Community Input on Implementation 
 
ATRT2 received little comment on the Board’s explanation of decisions and stated 
rationale.  The Registries Stakeholder Group (RySG) did comment, however, that the 
Board still ignores comments in its decision-making. 
 
Summary of Other Relevant Information 
 
ATRT2 assessed Board resolutions during the period of 2011-2013 with three 
questions in mind: 

a. Does the Board provide a clear explanation of decisions? Are there substantive 
actions to be taken to further improve the ICANN process? 

b. Does the Board provide a clear and reasonable rationale for its decisions? 

c. Does the Board provide an explanation of how it considers Public Comments 
(if any)? 

 
ATRT2 concluded that there is clear evidence that to a large degree, Board decisions 
do satisfy the three questions posed. 
 
ATRT2 Analysis of Recommendation Implementation 
 
Implementation of ATRT1 Recommendation 7.2 appears largely successful.  A 
review of all Board Resolutions from 2011 through 2013 reflects that detailed 
rationale is provided for those decisions.  ATRT2’s assessment reflects an improving 
trend over the three-year period and while there remain examples that demonstrate 
room for improvement, implementation of Recommendation 7.2 indicates significant 
qualitative progress since 2011. 
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ATRT2 Assessment of Recommendation Effectiveness 
 
The baseline for this Recommendation is that prior to January 2011, the Board had 
not regularly adopted formal rationale statements for its decisions.  Both the analysis 
and Public Comment reflect significant improvement in this area.  See Appendix D. 
 
 
Report Section 8.  GAC OPERATIONS AND INTERACTIONS:  
ATRT2 Recommendation #6 (Assessment of ATRT1 
Recommendations 9-14) 
 
Findings of ATRT1 
 
ATRT1 recognized that the existing GAC-Board relationship was dysfunctional and 
provided six recommendations aimed at improving GAC-Board interactions. 
 
ATRT1 Recommendation 9 
 
The Board, acting through the GAC-Board joint working group, should clarify by March 
2011 what constitutes GAC public policy “advice” under the bylaws. 
 
ATRT1 Recommendation 10 
 
Having established what constitutes “advice,” the Board, acting through the GAC-Board 
joint working group, should establish by March 2011 a more formal, documented process by 
which it notifies the GAC of matters that affect public policy concerns to request GAC advice.  
As a key element of this process, the Board should be proactive in requesting GAC advice in 
writing.  In establishing a more formal process, ICANN should develop an on-line tool or 
database in which each request to the GAC and advice received from the GAC is documented 
along with the Board’s consideration of and response to each advice. 
 
ATRT1 Recommendation 11 
 
The Board and the GAC should work together to have the GAC advice provided and 
considered on a more timely basis.  The Board, acting through the GAC-Board joint working 
group, should establish by March 2011 a formal, documented process by which the Board 
responds to GAC advice.  This process should set forth how and when the Board will inform 
the GAC, on a timely basis, whether it agrees or disagrees with the advice and will specify 
what details the Board will provide to the GAC in circumstances where it disagrees with the 
advice.  This process should also set forth the procedures by which the GAC and the Board 
will then “try in good faith and in a timely efficient manner to find a mutually acceptable 
solution.”  This process must take into account the fact that the GAC meets face-to-face only 
three times a year and should consider establishing other mechanisms by which the Board 
and the GAC can satisfy the Bylaw provisions relating to GAC advice. 
 
ATRT1 Recommendation 12 
 
The Board, acting through the GAC-Board joint working group, should develop and 
implement a process to engage the GAC earlier in the policy development process.  
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ATRT1 Recommendation 13 
 
The Board and the GAC should jointly develop and implement actions to ensure that the GAC 
is fully informed as to the policy agenda at ICANN and that ICANN policy staff is aware of 
and sensitive to GAC concerns.  In doing so, the Board and the GAC may wish to consider 
creating/revising the role of ICANN staff support, including the appropriate skill sets 
necessary to provide effective communication with and support to the GAC, and whether the 
Board and the GAC would benefit from more frequent joint meetings. 
 
ATRT1 Recommendation 14 
 
The Board should endeavor to increase the level of support and commitment of governments 
to the GAC process.  First, the Board should encourage member countries and organizations 
to participate in GAC deliberations and should place a particular focus on engaging nations 
in the developing world, paying particular attention to the need to provide multilingual 
access to ICANN records.  Second, the Board, working with the GAC, should establish a 
process to determine when and how ICANN engages senior government officials on public 
policy issues on a regular and collective basis to complement the existing GAC process. 
 
Summary of ICANN’s Assessment of Implementation 
 
After adopting the Recommendations, ICANN created the joint BGRI working group 
to focus on implementation.  For certain issues within the competence of the GAC, it 
undertook its own work efforts to respond to the Recommendations. 
 
As called for by Recommendation 9, the GAC developed a definition of GAC Public 
Policy “Advice” that was accepted by the BGRI working group and the Board, and 
ultimately was added by the GAC to its Operating Principles.  This definition served 
as a key input for developing GAC procedures for the new gTLD program, most 
notably in the processes for GAC Early Warning and Advice (Objections).33 
 
To address Recommendation 10, the BGRI working group developed and 
implemented a GAC Register of Advice.  The GAC Register of Advice is posted 
publicly on the GAC website. 34  Evaluation of the effectiveness of the Register as a 
tool for the Board, GAC and community is ongoing, pending longer-term use of the 
Register by the GAC and the Board, particularly in terms of “follow-up action” and 
mutual agreement that advice has been fully implemented. 
 
To implement Recommendation 11, the BGRI working group has worked to codify 
the methods for the GAC-Board Consultations process as called for in the bylaws.  
The GAC has submitted edits to the document, and the revised text remains to be 
reviewed/approved by the Board.  The Board then will need to develop bylaws 
amendments that would impose a time limit and require a super majority of the Board 
in order to reject GAC advice. 
 

                                                        
33 https://gacweb.icann.org/display/GACADV/GAC+Advice. See also ICANN Bylaws, Article XI 
Section 2.1 at http://www.icann.org/en/about/governance/bylaws, and GAC Operating Principles, 
Article XII – Provision of Advice to the ICANN Board at 
https://gacweb.icann.org/display/gacweb/GAC+Operating+Principles 
34 https://gacweb.icann.org/display/GACADV/GAC+Register+of+Advice  
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As the BGRI working group tackled Recommendation 12, several complicating 
factors emerged, including the complexity and length of the Generic Names 
Supporting Organization’s (GNSO) policy development process.  Additionally, 
despite the fact that the policy development processes of various SOs and ACs are 
open to community participation, there are different levels of explicit participation 
avenues for the GAC.  For example, the ccNSO process affirmatively includes input 
from the GAC in particular, while the GNSO process is “open” to all interested 
stakeholders and has no specific path to participation by the GAC.  However, the 
GAC is structured under the bylaws to provide public policy advice directly to the 
ICANN Board.  Some see this as an impediment to early engagement.  In addition, 
considerable differences exist within the ICANN community as to the scope of the 
terms “policy” and “public policy.”  The GNSO does not appear to assign any 
particular or specific weight to “public policy” advice from the GAC in its 
deliberations.  For its part, the GAC is aware that it does not have membership status 
in the GNSO and cannot influence or determine the outcome of GNSO processes.  
There is no clear record, for example, of acceptance by the GNSO of GAC input prior 
to the completion of any specific GNSO policy recommendation; in fact, the reverse 
is the case (e.g. public order and morality).  Recommendation 12 was discussed by the 
BGRI working group at ICANN Prague, Toronto and Beijing, with focus specifically 
on the different work methods in the GAC as compared to the other SOs and ACs.  
The GAC has agreed to develop proposals for new tools/mechanisms for engagement 
with the GNSO policy development process, and discussions are ongoing. 
 
In relation to Recommendation 13, at the request of the BGRI working group ICANN 
staff has proposed a monthly policy update for the GAC to assist its members in 
monitoring/tracking pending policy development initiatives.  This effort has been 
welcomed by the GAC and is considered one of several elements that will support 
meeting the goal of the Recommendation.  There may be additional tools identified by 
the BGRI working group that could facilitate a broader understanding among GAC 
members of the variety of pending policy initiatives and deliberations in other ICANN 
stakeholders groups.  The GAC has also proposed, via the BGRI working group, the 
idea of "reverse" liaisons from ACs and SOs, as well as a Board liaison to the GAC, 
which remains under consideration in terms of specific implementation measures.  
 
Many efforts were taken to implement Recommendation 14.  The Canadian 
Government hosted the first meeting of senior government officials during the 45th 
ICANN Meeting in Toronto, which was well attended and highlighted considerable 
support for the role of the GAC within ICANN.  At the request of the GAC Chair, 
ICANN has made strides to increase funding for GAC member travel to be 
commensurate with other SOs and ACs and provides interpretation for GAC 
meetings.  This has clearly facilitated broader participation by non-English speaking 
GAC members in GAC deliberations.  In fact, in the last three years the number of 
GAC members has increased from 100 to 129, and there has been a 77% increase in 
the level of in-person participation at ICANN meetings since 2010.  Finally, the GAC 
issued an RFP in 2012 to solicit a provider, funded by Brazil, Norway and the 
Netherlands, to supply additional secretariat support.  In the interim, ICANN funded 
the travel costs of an Australian Continuous Improvements Group (ACIG) staff 
member to the Durban meeting to provide support to the GAC under the guidance of 
the GAC Chair and Vice Chairs.  In February 2013, a new ICANN staff member was 
hired under a temporary contract to provide additional support to the Chair and Vice 
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Chairs of the GAC, and that individual is on track to become a permanent employee. 
 
Summary of Community Input on Implementation 
 
Comments received in response to ATRT2's call for input generally conclude that the 
Board, working with the GAC, has made a substantial, good-faith effort to implement 
this series of Recommendations.  Nevertheless, highlighted outstanding issues include 
the need to develop metrics or measurable criteria with which to monitor 
implementation; fully implement remaining Recommendations; more clearly target 
future recommendations to aid in implementation; and improve communication to 
those outside of the immediate ICANN community. 
 
In addition, several commenters note that implementation has taken longer than 
anticipated by ATRT1, and in some cases there was a gap between the wording of the 
Recommendation and how it was carried out.35  Some also claimed that the” role of 
the Board and the relationship between the Board and the GAC is unclear.”36  In 
addition, while comments characterize ICANN as making best efforts, the 
implementation of GAC improvements remains insufficient.  Commenters request 
that “a further smooth channel be provided for GAC to engage into policy-making 
procedure.”37  Further commenters maintain that ICANN still needs to improve 
accountability and transparency in decision-making and execution and “strengthen 
working mechanisms between GAC, Board and SOs/ACs and define roles.”38  Some 
commenters feel that implementation remains unsatisfactory as some key GAC-
related Recommendations have not yet been fully implemented. 
 
ATRT2 Analysis of Recommendation Implementation 
 
Overall, ATRT2 finds that ICANN has made a good-faith effort to implement ATRT1 
Recommendations 9-14.  While there seem to have been some challenges associated 
with responsibility for implementation (i.e., the shared nature of both the ICANN 
Board and GAC) as well as the practicality of priority timing proposed by ATRT1, 
most of the Recommendations have been addressed.  However, there are outstanding 
implementation details that require further attention (e.g. the functioning of the 
Register of GAC Advice, whether and how often to hold additional High Level 
Meetings, etc.).  For Recommendation 10, the Board needs to do further work to 
develop a more formal, documented process for notifying the GAC on matters that 
affect public policy concerns.  Recommendation 12, related to facilitating the early 
engagement of the GAC in ICANN’s policy development process, remains an 
ongoing work priority for the BGRI working group, which has most recently involved 
direct consultations with the GNSO.  While there has been some progress on the level 
of support and commitment of governments to the GAC process, further work is 
needed related to Recommendation 14. 
 

                                                        
35 Shawn Gunnarson, Individual Commenter (see footnote 7) 
36 Maureen Hilyard, ALAC, (see footnote 7) 
37 曹华平, Internet Society of China, (see footnote 7) 
38 Liu Yue, Chinese Academy of Telecommunications Research, (see footnote 7) 
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Recommendation (s) Assessment 

9 Complete, issue satisfactorily addressed. 

10 Incomplete; significant steps have been taken with the GAC 
Register and the Board responding to GAC input, but further 
work is needed on the Board seeking GAC input at the outset.  

11 Substance complete, but took longer than ATRT1's suggested 
deadline.  Issue of proposing and adopting related bylaws 
changes remains open. 

12 Discussion and implementation of recommendations remain 
ongoing.  Completion involves considerable further work and 
engagement with other SOs and ACs. [To be reassessed after 
receiving the expert report] 

13 Complete; issue satisfactorily addressed. 

14 Actions taken, but further work is needed given broader geo-
politics and the concerns of some governments. 

 
ATRT2's New GAC-Related Recommendations 
 
Hypothesis of Problem 
 
Notwithstanding the substantial progress made by ICANN and the GAC in 
implementing ATRT1 recommendations, there are a number of issues with respect to 
the GAC that still need evaluation.  There is a perceived lack of transparency of GAC 
work methods as well as concern about the inherent barriers for participation in 
ICANN due to the complexity of the ICANN model and the immense level of 
information.  As discussed in the ATRT1 report, there continues to be a lack of GAC 
early involvement in the various ICANN policy processes.  Overall, there is concern 
about whether ICANN is doing everything it can to bolster its legitimacy in the eyes 
of countries that do not participate in the GAC, especially countries in the developing 
world. 
 
Summary of Relevant Public Comment Responses 
 
Responses from the community highlighted the feeling that while the GAC’s input to 
policy discussions is important, the processes and discussions involved in developing 
GAC views are often opaque.  There were specific calls for community visibility into 
GAC work methods and processes.  Comments show that this lack of insight into 
GAC discussion and work methods can result in confusion for the stakeholders upon 
the receipt of GAC Advice.  As confirmed by comments from one government 
official, the “GAC’s role is critical in ensuring the wider public interest is taken 
into account” in ICANN decision-making, so it is important for its role and 
performance to be regularly subject to scrutiny by the wider ICANN 
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community.”39  A n o t h e r  c ommenter suggested that the GAC employ metrics to 
measure the GAC’s accountability, including “third party assessment of the advice, 
through interviews with the Board, constituency leadership, and community 
members.”40 
 
The GAC has achieved notable progress in defining and providing greater visibility 
into the GAC consensus process, resulting in an amendment to Principle 47 of the 
GAC’s Operating Principles at the October 2011 ICANN meeting in Dakar.  
Principle 47 states that “consensus is understood to mean the practice of adopting 
decisions by general agreement in the absence of any formal objection.”41 
 
Comments show that large portions of the ICANN community do not share a 
common understanding of the different roles of the Board, the GAC and the 
GNSO, and that this lack of understanding of the different roles “can result in a 
lack of respect for the input of the various stakeholders.”42  Others pointed to the 
limited visibility into the work methods and deliberations of the GAC, sometimes due 
to closed-door discussion, that results in confusion in the community as to the process 
of developing GAC Advice, noting that “ it often appears to catch the community by 
surprise.”43  Comments also suggested greater communication from the GAC during 
its deliberations and discussions could offer the community better insight into work 
methods and processes, and GAC Advice relieving the feeling that “messages from 
the GAC are often misunderstood or seen as aggressive, and vice versa.” 44  

Understanding that various constituencies within the community are interested in 
different issues and have different operational styles, “communication processes 
should be meaningful and relevant to ICANN users.”45  Currently, “GAC external 
dialogue seems to be mainly Board--‐focused and the opportunity to interact with 
the wider ICANN community seems constrained.” 46 
 
In addition, comments from the community focus on the need to increase the level 
and quality of government participation in the GAC.  Specific issues raised were 
increasing the outreach to developing countries, the need for GAC representatives to 
be supported individually to encourage consistent participation and to manage how 
the GAC addresses its work load to ensure it can be addressed in a consistent fashion 
by GAC representatives.  Comments referenced the perceived barriers to participation 
overall, noting “it is difficult to navigate in the ICANN model.”47  Continuing in 
that vein, some commenters questioned whether the GAC is currently “effectively 
taking account of all situations across the globe in differing economies and 
communities [and] are GAC representatives sufficiently resourced on an individual 
basis to undertake more work on early policy development?”48  Comments also 
suggested that ICANN should provide simple, focused and high quality 
                                                        
39  United Kingdom Government, Mark Carvell 
40 Alejandro Pisanty 
41 https://gacweb.icann.org/display/gacweb/GAC+Operating+Principles 
42 Danish Business Authority, Julia Wolman 
43 Nominet, Laura Hutchison 
44 Nominet, Laura Hutchison 
45 Maureen Hilyard, Affiliation, ALAC 
46 United Kingdom Government, Mark Carvell 
47 Danish Business Authority, Julia Wolman 
48 United Kingdom Government, Mark Carvell 
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information rather than information on an ad hoc basis, as well as measures to 
provide further support to newcomers.  
 
Several commenters also focused on the need to increase engagement and 
outreach to developing countries as a means to increase membership and gain 
more varied regional representation of views, noting that the “GAC needs to 
improve the consistency of levels of engagement across its membership, both at 
meetings and intersessionally when the level of involvement from developing and 
least-developed countries are typically extremely low (notably in GAC 
teleconferences).  This is a potentially serious problem given that the committee’s 
level of activity intersessionally needs to increase significantly.”49  Additionally, 
commenters feel “it will be important to monitor progress in promoting wider 
engagement.” It is important that ICANN work with its existing global 
stakeholders to reach out in their local communities where they are already well 
established and networked.50  Commenters note that ATRT2 should explore “aspects 
that may contribute to raise the level of participation and strengthening the 
legitimacy of the multistakeholder model.”51  Finally, several comments offer 
solutions and identify current efforts that could contribute to increased government 
involvement in, and support of, the GAC, including the development of a GAC code 
of conduct.52  One comment notes that “the deployment of innovative consultation 
tools may help restore the balance in order to achieve meaningful response 
levels.”53  In addition, several commenters note that “ICANN’s opening of new 
offices may provide new global awareness, but will not fix problems.”54 
 
Lastly, comments highlighted the need to incorporate the GAC into policy discussions 
early in the process.  Noting that “early engagement of the GAC is also important to 
ensuring predictability; improving understanding of the rationale behind decisions 
will help the wider community understand the advice and recognize how it fits in 
with the underlying principles.”55  Comments cited the GNSO Policy Development 
Process (PDP) as an example of where there is weak GAC engagement, stating that 
the “timeliness often depends on leadership strength and member commitment as 
well as consistent refusal of groups to participate at all or not until late in 
process.”56  The Non-Commercial Stakeholder Group submits that they are 
“concerned about tendencies that threaten multi-stakeholder, bottom--up, 
consensus-building policy” and offer the drafting and discussion of the GAC 
Communique in Beijing as an example.57  In addition, comments highlighted that 
while all input is valuable, there are often barriers to exchanging information.58  
Comments noted that while GAC-Board interactions and processes have improved, 
more could be done to include ATRT2, specifically examining “…a more dynamic 
                                                        
49 United Kingdom Government, Mark Carvell 
50 Nominet, Laura Hutchison 
51 Danish Business Authority, Julia Wolman 
52 Nominet, Laura Hutchison 
53 United Kingdom Government, Mark Carvell 
54 Rinalia Abdul Rahim, Garth Bruen, Evan Leibovitch, Holly Raiche, Carlton Samuels, Jean-Jaques 
Subrenat, Affiliation ALAC 
55 Nominet, Laura Hutchison 
56 Registries Stakeholder Group, Paul Diaz 
57 Non Commercial Stakeholders Group, Mary Wong 
58 Nominet, Laura Hutchison 
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and interactive exchange in open GAC/Board meetings.”59 
 
Input from Face-to-Face Sessions  
 
Several comments from ATRT2 discussions with the various SOs and ACs, while 
noting the need to incorporate the GAC early on, also focused on the need for better 
cross-community communication in general.  The At-Large Advisory Committee 
(ALAC) noted that, in general, groups like the ALAC and the GAC are not coming 
into the process early enough.  The participants noted several barriers to joining 
various other processes, such as 1) silos, associated with issues and SOs and ACs, 
create information-sharing and process issues across the community, 2) instances 
when issues have been “taken” by a particular SO or AC when that issue was cross-
cutting and should have been addressed by the entire community, or 3) issues with 
participating in some other SO or AC processes, due to the tendency for SOs and ACs 
to be resistant to outside input.  Finally, ALAC participants noted that travel, 
facilities, and the compressed schedule all affect the ability of the ALAC to do its 
work and proposed that better/alternate ways to connect should be explored (e.g. 
Adobe Connect).60 
 
During discussion with the GNSO, some ATRT2 participants noted (in their own 
observational capacity, not speaking on behalf of the GNSO) that while the GAC does 
acknowledge a need and desire to participate in the process, it has not been able to 
identify how to enable participation effectively while taking into account the different 
processes of the GAC and the GNSO.  The GNSO cited ongoing work and 
discussions regarding how to incorporate the GAC into their PDP, noting that the 
ongoing discussion on this issue highlights an important aspect of the 
multistakeholder process.  The GNSO also noted that because discussions were 
already underway, it is important not to duplicate work by approaching the issue from 
too many angles at the same time.  Several GNSO participants suggested the need to 
examine whether policy processes as a whole were effective.  Additional questions 
were raised regarding the ability of the GNSO policy process to allow for the 
development of consensus policies in a timely manner.61  
 
Community discussions on cross-community deliberation continued with the Registry 
Stakeholder Group (RySG).  The RySG shared several opportunities to participate in 
existing processes for the GAC and other SOs and ACs.  For example, when a PDP is 
initiated and a Working Group is formed, a request/notice is sent to SOs and ACs, 
inviting participants.  Some SOs and ACs are able to provide good and consistent 
participation in various Working Groups.  They also noted other attempts to 
coordinate that did not prove to work well (e.g. liaison with the GAC) and processes 
that are still being tried (e.g. Intergovernmental Organization Working Group (IGO 
WG) engagement with the GAC).  Some participants noted that the reason liaisons 
with some communities succeed and others fail rests on the participant SOs or ACs 
ability to engage and provide consistent feedback.  
 

                                                        
59 Nominet, Laura Hutchison 
60 Characterization of notes (B. Cute) from ALAC session 
61 Characterization of notes (B. Cute, E. Bacon) from GNSO session 
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ICANN Staff Input  
 
In addition to issuing a questionnaire for Public Comment, ATRT2 also asked 
ICANN Board and staff a series of questions to gain insight into their understanding 
of the goals of ATRT1 recommendations and to review the process used to review, 
implement and oversee implementation.  The Board and staff responded to several 
questions from ATRT2 as part of a Staff Input Document into ATRT2,62 including 
“whether there were additional opportunities for improvement by virtue of the 
implementation of these recommendations?” (Question I).   
 
In response to that question in the context of ATRT1 Recommendations 12, ICANN 
identified several possible additional measures for consideration in the future, 
including “GAC Chair designates small GAC WG, Reviews Monthly Reports for 
possible public policy interest, post any comments on website, Submit comments to 
relevant SO, Specially-tailored Webinar prior to Public Meetings, Specifically 
designed for the GAC to focus on emerging or significant policy issues under 
development for discussion at public meetings that may raise public policy issues or 
concerns, Utilize Monthly Report to engage Supporting Organizations, Identify issues 
that may have public policy interest, Engage with relevant SOs prior to and during 
ICANN Public Meeting.” 
 
With respect to ATRT1 Recommendation 13, ICANN suggested “assisting the GAC 
to organize/formalize regular consultation at ICANN meetings with the GNSO, 
ccNSO, ASO, and Advisory Committees on policy issues and matters of concern to 
the GAC.”63 
 
For ATRT1 Recommendation 14, ICANN noted that “more could be done to provide 
new GAC members with sufficient informational resources.  MyICANN was, in part, 
intended to contribute to this objective and the planned Online Education Platform 
(working title) also is expected to help address GAC members’ information needs.”64 
 
In response to early ATRT2 analysis, staff further elaborated that the Global 
Stakeholder Engagement (GSE) team produces a monthly report for the Chair of the 
GAC.  This document includes a “look back” reporting on the previous month’s 
activity and projection looking forward at the next month’s planned activity involving 
GSE staff and government interactions.  This report was proposed by staff for 
circulation to the GAC chair.  GSE staff has also developed a global government 
engagement strategy document that was presented to the Board Global Relations 
Committee (BRGC) for informational purposes at the September 2013 committee 
meeting in Los Angeles.  As a best practice, ICANN’s Regional Vice Presidents seek 
to inform GAC members in their regions of the related community regional 
engagement strategy working groups’ activities and outcomes. 

                                                        
62https://community.icann.org/download/attachments/41880363/Consolidated+Responses+to+ATRT2+
Questions-ATRT+1+Recommendations+Implementation+%2830Apr%29+Final.xlsx 
63https://community.icann.org/download/attachments/41880363/Consolidated+Responses+to+ATRT2+
Questions-ATRT+1+Recommendations+Implementation+%2830Apr%29+Final.xlsx 
64https://community.icann.org/download/attachments/41880363/Consolidated+Responses+to+ATRT2+
Questions-ATRT+1+Recommendations+Implementation+%2830Apr%29+Final.xlsx 
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Staff also informed ATRT2 that one of the staff projects underway is the creation of a 
Customer Relationship Management (CRM) system.  As part of that process, current 
GAC membership information will be integrated into the electronic database along 
with the other information being developed through community engagement 
strategies.  A challenge with these types of projects is the need for continuous 
updating.  Previous initiatives involving government outreach will need to be 
validated and integrated into the CRM as well.   

Staff also informed ATRT2 that the GSE team is currently working on regional 
approaches to the internationalization of ICANN.  This means that community 
member committees staffed by the regional GSE staff are developing, implementing 
or exploring developing regional strategies, depending on the needs and priorities of 
the regions.  Strategic Plans for Africa, Latin America and the Middle East were 
announced and launched during the Toronto and Beijing meetings and were updated 
in Durban.  Written updates on the status of the strategies were provided to the BRGC 
at its September 2013 meeting.  Interactive sessions are also held at each ICANN 
Meeting to provide updates on activity and the process for identifying the initiative. 

Relevant ICANN bylaws:  Article 11, Section 2.1 (issue 1), Article XI, Section 2.1 
(issue 2), Article XI, Section 2.1 (issue 3) 
 
Relevant ICANN published policies: None 
 
Relevant ICANN published procedures:  None 
 
Relevant GAC Operating Principles:  Principle 47, footnote 1, as amended October 
2011. 
 
Findings of ATRT2 
 
ATRT2 has identified three major issues that affect the GAC’s ability to effectively 
interact with the Board and community at large and that have an impact on the 
accountability, transparency and perceived global legitimacy of ICANN.  The first 
issue is a lack of clarity into, or understanding of, the GAC work methods, agenda and 
activities by the broad ICANN community, staff and Board.  Complicating that 
relationship is that the relationship is not well understood between advice provided by 
the GAC to the ICANN Board and the policy recommendations provided to the 
ICANN Board through the policy development processes within ICANN’s Supporting 
Organizations (particularly the GNSO).  The advice provided by the GAC is not well 
understood outside of government circles and the specifics of it are often a surprise to 
non-GAC members, particularly on those occasions when the GAC's deliberations are 
closed to other interested ICANN stakeholders.  A lack of understanding of methods 
and activities of the GAC can contribute to diminished credibility and trust in the 
GAC and its outputs, impede interaction with the ICANN community and its 
constituencies, and lead to process and policy development inefficiencies. 
 
Second, challenges continue with barriers for participation both within the GAC and 
in ICANN more generally.  More effective procedures in the GAC, easier access to 
information from ICANN, as well as a better explanation of the ICANN model, would 
uphold a continuous and effective level of participation in the GAC.  
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Finally, GAC participation in the various ICANN policy development processes is 
limited to non-existent.  Without early engagement, the GAC is often put in the 
position of intervening later into the policy development process, often extending the 
timeline for those issues.  Earlier engagement in policy development by all 
stakeholders would also produce more comprehensive polices that reflect the views 
and needs of the community. 
 
Public Comment on Recommendation(s) 
(see ATRT2 Draft Report and Recommendations) 
 
Responses from the community on the suite of GAC-related recommendations were 
generally positive.  Egypt commented that “the GAC-related recommendations are of 
utmost importance and include very constructive ideas.”  Support was voiced for 
efforts to make the GAC more open, with one commenter suggesting that ATRT2 go 
even further and offered additional recommendations.  USCIB specifically 
commented that “the processes which through the GAC members serve on the GAC is 
entirely opaque and the community would benefit greatly from a better understanding 
of how things work.”  However one commenter suggested that “some of the ATRT2 
requests may be too demanding (publishing all relevant GAC transcripts, positions 
and correspondence, publishing meeting minutes on the GAC website within seven 
days after each meeting…) as may expose GAC members to an undesired publicity 
and shy them away from open talks.  That could lead to negotiations and deals being 
struck on corridors or far from the limelight with few countries taking part in them.  
Others noted the strong degree of overlap between some of the ATRT2 
recommendations and an internal GAC working-methods reform effort. 
 
The Danish Business Authority highlighted the importance of the recommendations 
related to stakeholder engagement while other commenters stressed the importance of 
an implementation plan.  The importance of early engagement of the GAC in 
ICANN’s various policy development process was raised as a priority by several 
commenters, but the challenge of this was also highlighted given “the pace of work in 
GNSO with that of Governments, which are always slower especially when internal 
consultations have to be carried through.”  The GNSO Council pointed out that a 
recent joint GNSO-GAC initiative has already begun. 
 
There was, however, concern raised about the call for a code of conduct, with some 
commenters observing that governments are already under their individual 
government’s code of conduct, which may vary and would override any other general 
agreement.”  Others suggested that ATRT2 may have gone beyond its remit, stating 
that “countries are sovereign to decide their Internet policies in the manner they see fit 
and don´t have to reveal how they make up their national positions.”  This was in 
contrast with other comments that pointed out that “while individual members of the 
GAC represent their countries, we note the GAC itself is not a government entity, but 
instead is part of the ICANN structure and is subject to the ICANN bylaws and 
articles of incorporation.  Thus, all GAC processes and procedures should follow the 
limitations set forth in the bylaws, such as openness and transparency, as does the 
ALAC and the GNSO.”  Lastly, concerns were expressed regarding the ambiguity of 
the wording of the recommendations and suggestion was made to identify a specific 
responsible body. 
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Final Recommendation #6  
 
Increased transparency of GAC-related activities 
 
6.1.  ATRT2 recommends that the Board work jointly with the GAC, through the 
BGRI working group, to consider a number of actions to make its deliberations more 
transparent and better understood to the ICANN community.  Where appropriate, 
ICANN should provide the necessary resources to facilitate the implementation of 
specific activities in this regard.  Examples of activities that the GAC could consider 
to improve transparency and understanding include: 

a. Convening “GAC 101” or information sessions for the ICANN community, to 
provide greater insight into how individual GAC members prepare for ICANN 
meetings in national capitals, how the GAC agenda and work priorities are 
established, and how GAC members interact intersessionally and during GAC 
meetings to arrive at consensus GAC positions that ultimately are forwarded 
to the ICANN Board as advice; 

b. Publishing agendas for GAC meetings, conference calls, etc., on the GAC 
website seven days in advance of the meetings and publishing meeting 
minutes on the GAC website within seven days after each meeting or 
conference call. 

c. Updating and improving the GAC website to more accurately describe GAC 
activities, including intersessional activities, as well as publishing all relevant 
GAC transcripts, positions and correspondence; 

d. Considering whether and how to open GAC conference calls to other 
stakeholders to observe and participate, as appropriate.  This could possibly be 
accomplished through the participation of liaisons from other ACs and SOs to 
the GAC, once that mechanism has been agreed upon and implemented; 

e. Considering how to structure GAC meetings and work intersessionally so that 
during the three public ICANN meetings a year the GAC is engaging with the 
community and not sitting in a room debating itself; 

f. Establishing as a routine practice agenda setting calls for the next meeting at 
the conclusion of the previous meeting; 

g. Providing clarity regarding the role of the leadership of the GAC; and,  

h. When deliberating on matters affecting particular entities, to the extent 
reasonable and practical, give those entities the opportunity to present to the 
GAC as a whole prior to its deliberations. 

   
6.2.  ATRT2 recommends that the Board work jointly with the GAC, through the 
BGRI, to facilitate the GAC formally adopting a policy of open meetings to increase 
transparency into GAC deliberations and to establish and publish clear criteria for 
closed sessions.   
 
6.3.  ATRT2 recommends that the Board work jointly with the GAC, through the 
BGRI, to facilitate the GAC developing and publishing rationales for GAC Advice at 
the time Advice is provided.  Such rationales should be recorded in the GAC register.  
The register should also include a record of how the ICANN Board responded to each 
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item of advice. 
 
6.4.  The Board, working through the BGRI working group, should develop and 
document a formal process for notifying and requesting GAC advice (see ATRT1 
Recommendation 10). 
 
6.5.  The Board should propose and vote on appropriate bylaw changes to formally 
implement the documented process for Board-GAC bylaws consultation as developed 
by the BGRI working group as soon as practicable (see ATRT1 Recommendation 11). 
 
Increase support and resource commitments of government to the GAC (see ATRT 1 
Recommendation 14) 
 
6.6.  ATRT2 recommends that the Board work jointly with the GAC, through the 
BGRI working group, to identify and implement initiatives that can remove barriers 
for participation, including language barriers, and improve understanding of the 
ICANN model and access to relevant ICANN information for GAC members.  The 
BGRI working group should consider how the GAC can improve its procedures to 
ensure more efficient, transparent and inclusive decision-making.  The BGRI working 
group should develop GAC engagement best practices for its members that could 
include issues such as: conflict of interest; transparency and accountability; adequate 
domestic resource commitments; routine consultation with local Domain Name 
System (DNS) stakeholder and interest groups; and an expectation that positions 
taken within the GAC reflect the fully coordinated domestic government position and 
are consistent with existing relevant national and international laws. 
 
6.7.  ATRT2 recommends that the Board work jointly with the GAC, through the 
BGRI working group, to regularize senior officials’ meetings by asking the GAC to 
convene a High Level meeting on a regular basis, preferably at least once every two 
years.  Countries and territories that do not currently have GAC representatives 
should also be invited and a stock-taking after each High Level meeting should occur.  
 
6.8.  ATRT2 recommends that the Board work jointly with the GAC, through the 
BGRI working group, to work with ICANN’s Global Stakeholder Engagement group 
(GSE) to develop guidelines for engaging governments, both current and non-GAC 
members, to ensure coordination and synergy of efforts.   
 
6.9.  The Board should instruct the  GSE group  to develop, with community input, a 
baseline and set of measurable goals for stakeholder engagement that addresses the 
following: 

a. Relationships with GAC and non-GAC member countries, including the 
development of a database of contact information for relevant government 
ministers; 

b. Tools to summarize and communicate in a more structured manner 
government involvement in ICANN, via the GAC, as a way to increase the 
transparency on how ICANN reacts to GAC advice (e.g. by using information 
in the GAC advice register). 

c. Making ICANN’s work relevant for stakeholders in those parts of the world 
with limited participation; and, 
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d. Develop and execute for each region of the world a plan to ensure that local 
enterprises and entrepreneurs fully and on equal terms can make use of 
ICANN’s services including new gTLD’s. 

 
 
Report Section 9.  DECISION-MAKING, TRANSPARENCY AND 
APPEALS PROCESSES:  ATRT2 Recommendation #7 (Assessment 
of ATRT1 Recommendations 15, 16 and 17) 
 
Findings of ATRT1 
 
ATRT1 found that the timeliness and effectiveness of policy-making was a serious 
concern among participants in the ICANN process.  Key drivers were the sheer 
volume of open proceedings and the lack of prioritization.  ATRT1 found it would be 
important to improve the nature and structure of the public input and policy-making 
processes.  ATRT1 took into account the fact that the volume of open proceedings is 
affected by the actions of constituent bodies within ICANN and is not uniquely 
influenced by ICANN staff or the Board. 
 
ATRT1 Recommendation 15 
 
The Board should, as soon as possible but no later than June 2011, direct the 
adoption of and specify a timeline for the implementation of public notice and 
comment processes that are distinct with respect to purpose (e.g. Notice of Inquiry, 
Notice of Policy Making) and prioritized.  Prioritization and stratification should be 
established based on coordinated community input and consultation with staff. 
 
ATRT1 Recommendation 16 
 
Public notice and comment processes should provide for both a distinct ‘Comment’ 
cycle and a ‘Reply Comment’ cycle that allows community respondents to address 
and rebut arguments raised in opposing parties’ comments. 
 
ATRT1 Recommendation 17 
 
As part of implementing recommendations 15 and 16, timelines for public notice and 
comment should be reviewed and adjusted to provide adequate opportunity for 
meaningful and timely comment.  Comment and Reply Comment periods should be 
of a fixed duration. 

Summary of ICANN’s Assessment of Implementation 
 
ICANN staff reports that it has fully implemented ATRT1 Recommendation 16.  Staff 
demonstrated that an implementation plan was developed and put out for Public 
Comment and that a Comment and Reply Comment cycle were implemented.65  Staff 
also notes that, at the same time, review of the public wiki was undertaken to consider 
improvements to the public interface aspect of submitting Comments.  Staff also 

                                                        
65 http://www.icann.org/en/resources/policy/update/update-dec11-en htm#1 
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noted that stratification categories and prioritization methods were developed and put 
to the community for discussion.  Based on community feedback, staff did not 
implement a stratification and prioritization of Public Comments. 
 
Summary of Community Input on Implementation 
 
Community input reflected a range of views.  While there was little comment on the 
Comment and Reply Comment mechanisms themselves, there was recognition that 
ICANN spends a great deal of time and resources offering the opportunity to provide 
comments in ICANN processes.66  With respect to how “easy” it is to provide 
comments, views ranged markedly from “very easy” to “not easy.”  Some 
commenters recognized the improvements and offered high marks for staff efforts.  A 
number of others pointed to the length of the request for comment period and the time 
period allotted for comments as creating challenges to effective participation67 and 
others noted the need for greater multilingualism68.  Others noted insufficient 
planning and the high number of consultations creating barriers to participation.69 
 
Summary of Other Relevant Information 
 
Staff also noted that the community had not always utilized the “Reply Comment” 
cycle as ATRT1 intended it.  Some community members apparently have used the 
Reply Comment cycle to offer comments (either for the first time or in addition to 
earlier filed Comments).  Staff indicated that education regarding the proper use of the 
Reply Comment cycle had been offered, but that commenters did not follow the 
recommended use.  Staff also noted that it is considering lengthening the time periods 
for Comments, having heard complaints from the community that the current time 
period allowed was too short for some to draft and approve Comments for 
submission.  Staff also noted that it was developing new tools to allow for Comment 
through different means (e.g. social media tools) and would consult with the 
community before deploying such tools. 
 

                                                        
66 http://forum.icann.org/lists/comments-atrt2-02apr13/msg00003 html 
67 Comments of the GNSO Intellectual Property Constituency: “Deluges of simultaneous or 
overlapping ICANN Public Comment proceedings on major issues greatly intensify the problem.” “The 
fact that the reply comment period has often been used to submit initial comments is not, as the staff 
evidently told ATRT-2, because community members were ignorant or resistant to education about ‘the 
proper use of the Reply Comment cycle’; rather, it was a rational response to ICANN’s seemingly 
irrational decision not to provide longer Public Comment opportunities on major and complex issues.” 
… “ICANN should use the hiatus period consistently to exclude the dates of ICANN public meetings 
in calculating comment deadlines.”  http://forum.icann.org/lists/comments-atrt2-recommendations-
21oct13/pdfToree1LWR0.pdf 
68 Comments of the United States Council for International Business,  
http://forum.icann.org/lists/comments-atrt2-recommendations-21oct13/pdfGwHm9XvJAd.pdf;  
Comments of the At-Large Advisory Committee:  http://forum.icann.org/lists/comments-atrt2-
recommendations-21oct13/pdfDyQDZx5CHT.pdf; 
Comments by The Government of Egypt, http://forum.icann.org/lists/comments-atrt2-
recommendations-21oct13/pdfEhY8OBH3XE.pdf 
69 http://forum.icann.org/lists/comments-atrt2-02apr13/msg00010 html (response to Q. 9). 
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ATRT2 Analysis of Recommendation Implementation 
 
Implementation of ATRT1 Recommendation 16 appears complete but with qualified 
success.  Given the community’s use of the Reply Comment cycle, it does not appear 
that those mechanisms are offering the intended benefit.  Additionally, ATRT2 notes 
that implementation of stratification and prioritization of Comments was abandoned 
based on community feedback, and the challenges with respect to the Comment 
process continue to be in the area of time allotment for Comments, frequency of 
consultations, and complexity (for some) of the requests for comments.  Staff should 
develop new tools and techniques for addressing these persistent issues.  
 
ATRT2 Assessment of Recommendation Effectiveness 
 
The effectiveness of implementation is qualified, but its partial success is not entirely 
due to staff performance.  Interestingly, the Board has improved in reflecting Public 
Comment in its resolutions.  That is a key element of accountability and transparency.  
ATRT2’s assessment is that fulsome, broader and more frequent Public Comment can 
be facilitated through adjustments to time allotted, forward planning regarding the 
number of consultations, and new tools that facilitate easier participation in the 
Comment process.   
 
Final Recommendation #7 
 
Public Comment Process 
 
7.1.  The Board should explore mechanisms to improve Public Comment through 
adjusted time allotments, forward planning regarding the number of consultations 
given anticipated growth in participation, and new tools that facilitate participation. 

7.2.  The Board should establish a process under the Public Comment Process where 
those who commented or replied during the Public Comment and/or Reply Comment 
period(s) can request changes to the synthesis reports in cases where they believe the 
staff incorrectly summarized their comment(s). 
 
 
Report Section 10. MULTILINGUALISM:  ATRT2 
Recommendation #8 (Assessment of ATRT1 Recommendations 18, 
19, and 22) 
 
Findings of ATRT1 
 
The ATRT1 report focused on language as a potential barrier to the community in the 
sense that if all documents are in English only, there is a risk that many of the non-
native English speakers might have difficulties with comprehending important issues 
and miss out on important information.  Furthermore, it was recommended that the 
senior staff be multilingual in order to deliver optimal levels of transparency and 
accountability to the community. 
 
In 2012 ICANN introduced translation services to enable better service to the larger 
diverse community.  Though the language services are welcome, the quality of the 
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translation in terms of accuracy to the working language of the various communities 
is important.  In addition, the timeliness of the translation in relation to community 
interaction and participation is necessary.  This will ensure effective and clear 
communication with the community. 
 
ATRT1 Recommendation 18 
 
The Board should ensure that access to and documentation within the policy 
development processes and the public input processes are, to the maximum extent 
feasible, provided in multilingual manner. 
 
ATRT1 Recommendation 19 
 
Within 21 days of taking a decision, the ICANN Board should publish its translations 
(including the required rationale as outlined in other ATRT recommendations) in the 
languages called for in the ICANN Translation Policy. 
 
ATRT1 Recommendation 22 
 
The Board should ensure that ICANN’s senior staffing arrangements are 
appropriately multilingual, delivering optimal levels of transparency and 
accountability to the community. 
 
Summary of ICANN’s Assessment of Implementation  
 
One of the first accomplishments was the creation and approval by the Board of the 
Language Services Policy and Procedures document.70  The resolution adopting this 
initiative was approved on October 18, 2012.71  Significantly, the ATRT1 
recommendation to “Enhance Multilingual Strategy” also included improvements 
such as more interpretation support, transcription support, and teleconference 
interpretation. 
 
During calls72 with ATRT2, staff explained how the translations services work and the 
challenges they continue to face.  These include, but are not limited to, the need to 
update and improve glossaries of already used terminologies in the six ICANN 
languages; budgetary constraints (despite increases from US$2.1M in 2012 to 
US$3.6M in 2014); and management of the sheer volume of work via staffing levels 
and how that impacts the timeliness of output.  
 
Staff also shared the process involved as follows: 
                                                        
70 http://www.icann.org/en/about/participate/language-services/policies-procedures-18may12-en.pdf  
71 http://www.icann.org/en/groups/board/documents/resolutions-18oct12-en htm#1.b 
72 See http://audio.icann.org/atrt2-20130620-en.mp3; 
https://community.icann.org/download/attachments/41890059/20130620_ATRT2_ID795926.pdf?versi
on=1&modificationDate=1372186140000; http://icann.adobeconnect.com/p17n8q2y2qq/ and 
http://icann.adobeconnect.com/p5fcx7t8u9i/ and 
https://community.icann.org/download/attachments/41884187/chat+transcript+-
+day+2.pdf?version=1&modificationDate=1376620716000; and 
https://community.icann.org/download/attachments/41884187/DAY2.pdf?version=1&modificationDat
e=1377345148000 

Exhibit R-46



 
 

47 

a. Receive the document for translation. 

b. Quick estimate of words per page multiplied by days it takes to translate; 1 
day = 1800-2000 words. 

c. Document goes through polishing. 
 
Delays in getting the materials out at the same time often is a result of the size of the 
material to be translated and a lean department of two staff members. 
 
Regarding Recommendation 22, ICANN’s Director of Human Resources reported 
that ICANN had 38 individuals in Senior and Executive Management roles in 
December 2010.  Of those, 28 were multilingual (73.4%).  As of August 2013, there 
are 51 individuals in Senior and Executive Management roles, of which 39 are 
multilingual (76.5%).  Staff reported that overall, ICANN staff members speak 
approximately 45 languages. 
 
Level On staff as of 

Dec 2010 
Multi-
Lingual 

On staff as of 
Aug 2013 

Multi-Lingual 

Executive 8 7 9 8 
Senior Mgmt 30 21 42 31 
 
No information was provided on any ongoing training of ICANN staff at any level in 
enhancing multilingual skills. 
 
Staff further noted73 that: 

While ICANN does not have a written policy for hiring senior staff with 
multilingual skills, there are a number of well-established practices and 
standard operating procedures to address this topic.  As ATRT2 noted, 
ICANN has been successful in ensuring that senior staff possess 
multilingual skills by following these practices, and we anticipate that the 
level of multilingual knowledge will deepen as ICANN continues to 
implement its global strategy.  ICANN will consider other appropriate 
documentation of the importance of multilingual skills for senior staff on a 
go-forward basis. 

Practices and standard operating procedures include: 

a. All position descriptions (and job postings) where multilingual skills are 
appropriate have been written to include multilingual skills as desired, preferred, 
or required, as applicable. 

b. Where appropriate, internal interview survey forms ask each interviewer to 
comment on the multilingual skills of each interviewed candidate – this is a 
standard operating procedure. 

c. The geographic expansion in the locations of ICANN offices is resulting in 
expansion of multilingual skills, by design. 

 
                                                        
73 http://mm.icann.org/pipermail/atrt2/2013/000958.html 
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ICANN provides several resources to employees for expanding their language skills.  
These resources include access to world-class language training tools, such as Rosetta 
Stone and busuu.com online language training.  Additionally, ICANN provides tuition 
for local instruction classes as needed; such instruction has been provided for Spanish, 
Dutch and French, among other languages, for staff in hub office cities. 
 
Summary of Community Input on Implementation 
 
Criticism of the accuracy of ICANN’s translations is not uncommon.  Below is an 
example of how the translation changes the actual meaning.  (The table reflects 
Russian translations.)  It is of great importance that the level of translation accuracy 
be improved. 

Document Section 
(Part) 

Wording Actual translation (in 
Russian) 

What it can mean Correct translation 
(in Russian) 

A Next 
Generation 
Registration 
Directory 
Service 
(2013) 

Status of 
this 
document 

This is an initial 
report from the 
Expert Working 
Group on gTLD 
Directory 
Services (EWG), 
providing draft 
recommendatio
ns for a next 
generation gTLD 
Registration 
Directory 
Service (the 
“RDS”) to 
replace the 
current WHOIS 
system 

Настоящий 
документ 
представляет 
собой отчёт 
экспертной рабочей 
группы (ЭРГ) с 
рекомендациями по 
замене 
существующей 
системы WHOIS на 
службу каталогов 
регистрации рДВУ 
(«СКР») 
следующего 
поколения 

This is a [initial -
missing] report of the 
Expert Working 
Group on [draft - 
missing] 
recommendations to 
replace the existing 
WHOIS system with 
the office (service) of 
the catalogues of 
registration of the 
generic Domains of 
the Top Level 
(abbreviation never 
used in Russian) of 
the following 
generation  

Настоящий 
документ является 
предварительным 
отчётом 
Экспертной 
рабочей группы 
(ЭРГ) с 
рекомендациями 
по замене 
системы WHOIS 
справочным 
сервисом нового 
поколения 
(«ССНП») по 
регистрационным 
данным доменов 
общего 
пользования 

WHOIS Policy 
Review Team 
Final Report 
(2012) 

Title WHOIS Policy 
Review Team // 
Final Report 

Группа проверки 
политики WHOIS // 
Итоговый отчёт 

The Team on 
Checking WHOIS 
Policy // Final Report 

Группа по обзору 
политики WHOIS 
// Итоговый отчёт 

(multiple 
documents) 

 Registry Реестр register (list) регистратура 

(multiple 
documents) 

 Registrant владелец  
регистрации 

owner of registration администратор 
домена 

(multiple 
documents) 

 generic domain 
names 

родовые домены ancestral, tribal 
domains  

домены общего 
пользования 

 
ATRT2 Analysis of Recommendation Implementation 
 
The implementation of the language policy is deemed unsuccessful because: 
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a. The often poor quality of translations undermines public willingness to 
participate. 

b. The ability to encourage broader public participation is constrained by the 
limited availability of a full translation function. 

c. Community members cannot fully participate in the Public Comments process 
in their preferred language – including languages for which ICANN claims to 
have established translation services – because they must comment back in 
English due to the lack of full translations of all comments received. 

d. Many ICANN language communities are negatively impacted by the 
timeliness, i.e. common delays, of the current translations policy’s unequal 
response times. 

 
On the other hand, it appears ICANN has successfully implemented Recommendation 
22, given that more than 75% of staff in Senior Management and Executive roles are 
reported as being multilingual.  While it is not clear if ICANN has any policies 
regarding the use of languages other than English in email or one-to-one person 
communication, this has not been raised as a problem by the community.  
Nevertheless, should some members of the community have problems communicating 
with the senior staff in English, it seems likely that the senior staff’s multilingual 
skills will allow them to deliver a high level of transparency and accountability in 
their interactions. 
 
ATRT2 Assessment of Recommendation Effectiveness 
 
ICANN should review the capacity of the language service department versus the 
community’s need for the service and make relevant adjustments.  The language 
service is important to what ICANN does and its plans for the future are based on the 
outreach program already in place.  While it is recognized that there has been a 
significant improvement in the Language Services Department, the Translation 
Services component should evolve to be able to sustain an expected significant 
increase in activity.  This shift from a craft-based ad hoc supply/demand service to a 
continuous industrial pipeline of documents involves the ability to: 

a. accurately predict the time to translate a document at any time of the year, 
based on the knowledge of historical periodic activity (past ICANN meeting 
cycles, peak periods, holidays, etc.); 

b. predict peaks of activity proactively and dynamically modulate capacity to 
supplement permanent staff using a pool of additional freelance translators on 
demand to smooth out peak delays;  

c. enable clients (SOs, ACs, etc.) to automatically track the status of their 
translation request via use of a CRM system; 

d. automatically compile metrics on document translation timeliness; 

e. implement a feedback path from the community to improve Language 
Services with native speaker input; 
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f. implement best practice documentation management to harmonize translation 
quality and accuracy between experienced permanent and new or freelance 
translators; and  

g. benchmark related procedures with similar international organizations, the 
most significant being the United Nations Language and Interpretation 
Services. 

 
Given that the level of multilingual staff is commendable, ATRT2 has no further input 
on Recommendation 22 at this issue. 
 
Public Comment on Recommendation 
(see ATRT2 Draft Report and Recommendations)  

The At-Large Advisory Committee suggested that the language services department 
work with the community to prioritize documentation/materials for translation, which 
may differ from constituency to constituency.74 
 
Final Recommendation #8 
 
To support public participation, the Board should review the capacity of the language 
services department versus the community need for the service using Key 
Performance Indicators (KPIs) and make relevant adjustments such as improving 
translation quality and timeliness and interpretation quality.  ICANN should 
implement continuous improvement of translation and interpretation services 
including benchmarking of procedures used by international organizations such as the 
United Nations. 
 
 
Report Section 11. DECISION-MAKING, TRANSPARENCY AND 
APPEALS PROCESSES:  ATRT2 Recommendation #9 (Assessment 
of ATRT1 Recommendations 20, 23, 25, 26) 
 
Findings of ATRT1  
 
ATRT1 reviewed ICANN’s policy development and implementation processes and 
made many recommendations about the inputs and standards used for making and 
appealing decisions.75  Both to ease assessment of implementation and to shed light 
on the interrelationships between ATRT2’s mandate76 and the ICANN Board’s 
decisions on policy and its implementation, a number of these issues have been 
grouped in this analysis.  Importantly, the assessments and recommendations made in 
this document presume the default condition of transparency as a basis for all ICANN 

                                                        
74 http://forum.icann.org/lists/comments-atrt2-recommendations-21oct13/pdfDyQDZx5CHT.pdf 
75 See ATRT1 Final Report. 
76  See https://community.icann.org/display/ATRT2/Mandate, in particular 9.1 (Ensuring 
accountability, transparency and the interests of global Internet users) subsections (c), (d) and (e). 
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activities.  In those instances where the Chatham House Rule77 is invoked and 
discussions are closed and/or reports are redacted, the decision to overrule the 
transparency imperative still should be publicly documented. 
 
ATRT1 Recommendation 20 
 
The Board should ensure that all necessary inputs that have been received in policy-
making processes are accounted for and included for consideration by the Board.  To 
assist in this, the Board should as soon as possible adopt and make available to the 
community a mechanism such as a checklist or template to accompany documentation 
for Board decisions that certifies what inputs have been received and are included for 
consideration by the Board. 

ATRT1 Recommendation 23 
 
As soon as possible, but no later than June 2011, the ICANN Board should implement 
Recommendation 2.7 of the 2009 Draft Implementation Plan for Improving 
Institutional Confidence which calls on ICANN to seek input from a committee of 
independent experts on the restructuring of the three review mechanisms - the 
Independent Review Panel (IRP), the Reconsideration Process and the Office of the 
Ombudsman.  This should be a broad, comprehensive assessment of the 
accountability and transparency of the three existing mechanisms and of their inter-
relation, if any (i.e., whether the three processes provide for a graduated review 
process), determining whether reducing costs, issuing timelier decisions, and 
covering a wider spectrum of issues would improve Board accountability.  The 
committee of independent experts should also look at the mechanisms in 
Recommendation 2.8 and Recommendation 2.9 of the Draft Implementation Plan.  
Upon receipt of the final report of the independent experts, the Board should take 
actions on the recommendations as soon as practicable. 

ATRT1 Recommendation 25 
 
As soon as possible, but no later than October 2011, the standard for Reconsideration 
requests should be clarified with respect to how it is applied and whether the standard 
covers all appropriate grounds for using the Reconsideration mechanism. 
 
ATRT1 Recommendation 26 
 
As soon as possible, but no later than October 2011, the ICANN Board, to improve 
transparency, should adopt a standard timeline and format for Reconsideration 
Requests and Board reconsideration outcomes that clearly identifies the status of 
deliberations and then, once decisions are made, articulates the rationale used to 
form those decisions. 
 

                                                        
77 See http://www.chathamhouse.org/about-us/chathamhouserule “When a meeting, or part thereof, is 
held under the Chatham House Rule, participants are free to use the information received, but neither 
the identity nor the affiliation of the speaker(s), nor that of any other participant, may be revealed.” 
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ATRT2, under the terms of its mandate, also determined that the following issues78 
should be addressed in this analysis of accountability and transparency in policy 
development and implementation processes:  

a. Publication of yearly statistical reports on transparency. 

b. Enhancement of the employee Hotline that allows relevant information to 
become transparent (Whistleblower Policy). 

 
Summary of ICANN’s Assessment of Implementation 
 
With regard to Board consideration of inputs in policy decision-making, staff 
undertook an analysis79 to determine what can be learned based upon actual 
community usage and participation patterns.  The study period was from 1 January 
2010 through 31 December 2012 and involved harvesting information from each of 
212 archived Public Comments Forums.  Ultimately, a checklist was created that is 
now used with GNSO Policy Development Process (PDP) recommendations to 
ascertain that all inputs were received.  This checklist, now embedded in Standard 
Operating Procedure, has been used only once to date. 
 
With regard to restructuring review mechanisms, an Accountability Structures Expert 
Panel (ASEP) was commissioned in September 2012.  It included three international 
experts on issues of corporate governance, accountability and international dispute 
resolution.  The ASEP reported on October 2012 and the Board acted upon its 
recommendations on 20 December 2012, approving amendments to bylaws Article 
IV, Section 280 (Reconsideration), Section 381 (Independent Review), and the 
corresponding Cooperative Engagement Process for Independent Review.82 
 
With regard to the Ombudsman: the Ombudsman undertook a review of his office and 
function in accordance with ATRT1 Recommendation #23.  The Ombudsman 
recommended to the Board Governance Committee (BGC) that a regular meeting 
schedule be established, possibly through a committee of the ICANN Board.  In turn, 
the ICANN Board decided (1) that regular meetings would be held by the Executive 
Committee, and (2) Ombudsman reports that require the full ICANN Board's attention 
shall be provided to the ICANN Board as a whole, as needed and determined in 
consultation with the Executive Committee and the Ombudsman. 
 
Summary of Community Input on Implementation 
 
ATRT2 conducted face-to-face sessions with stakeholders in Beijing and Durban, as 
well as a community-wide survey, to gather their views on ICANN’s progress 
towards institutionalizing more accountable and transparent policy development and 

                                                        
78 It should be noted that while not discussed to an extent in the ATRT1 report, the last two issues were 
documented in both the 2010 Berkman Center for Internet & Society report and the 2007 One Work 
Trust report on “ICANN Accountability and Transparency – Structures and Practices.” 
79 See https://community.icann.org/pages/viewpage.action?pageId=41885192 
80 http://www.icann.org/en/about/governance/bylaws/proposed-bylaw-revision-reconsideration-
26oct12-en.pdf 
81 Ibid. 
82 http://www.icann.org/en/news/irp/proposed-cep-26oct12-en.pdf 
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implementation processes.  Those relatively few responses to the survey were 
generally negative (see all of them in the ATRT2 archive at 
http://www.icann.org/en/news/public-comment/report-comments-atrt2-20jun13-
en.pdf).  For example, this graphic summarizes some of the survey responses: 

Specific ratings (1-10) to the questions 1-3 on the implementation of ATRT1 
 

 
 
Some members of the ICANN community raised explicit Reconsideration process 
concerns.  For example, the Registries Stakeholder Group (RySG) challenged staff’s 
implementation of ATRT1 recommendations #23 and #25, claiming that they were 
fundamentally flawed and in fact ran counter to the concept of accountability.83  The 
RySG went on to assert that the Board ignored the Public Comments.  Likewise, the 
Non-Commercial Stakeholders Group (NCSG), responding to ICANN’s rejection of 
its Reconsideration #13-3 (regarding the TMCH+50 case), publicly stated its “belief 
that the Board’s response, or rather, the manner in which it was couched and the 
rationale which the Board (through its representative sub-committee on the matter) 
chose to employ, was such as to land yet another blow to the vaunted 
[Multistakeholder Model].”84  Other commenters noted that ATRT2 should address 
the questions left unresolved by ATRT1, such as: should ICANN provide an 
independent and binding appeal from Board decisions and, if so, what body should 
have that authority? 
 
There was limited input on the Ombudsman in the open comments or in the face-to-
face discussions with the ICANN community.  One report did question the 
independence of the Ombudsman, noting that the office “appears so restrained and 
contained.” 
 
Summary of Other Relevant Information 
 
With regard to Board reconsideration, since December 2010 eight new 
Reconsideration Request processes were initiated and six of those “resolved.”  In the 
course of its work, ATRT2 found that the general perception throughout the ICANN 
community is that Reconsideration Requests “all end up in a negative decision.”  An 
analysis of the results bears this out: 

Request 13-5: Booking.com B.V. (Staff action/inaction on non-exact match “hoteis”).  
BCG recommendation pending. 

                                                        
83 http://forum.icann.org/lists/comments-atrt2-02apr13/msg00025 html 
84 http://forum.icann.org/lists/comments-atrt2-02apr13/msg00029 html 
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Request 13-4: DotConnectAfrica Trust (Board action/inaction on the GACs Beijing 
communique impact on dotafrica application).  Denied as per BCG recommendation; 
Board resolution not finalized. 

Request 13-3: Non-Commercial Stakeholders Group (against staff action on 
TMCH+50).  Initially Denied by BCG, but eventually recommends to adopt 
“revised” recommendation, to be brought to the ongoing community discussion on 
policy versus implementation within ICANN.85 

Request 13-2: Nameshop (Board/ Staff inaction on Applicants Support).  Denied.86 

Request 13-1: Ummah Digital, Ltd. (against staff action on Applicants Support).  
Denied. 

Request 12-2: GNSO Intellectual Property Constituency (against Board decision on 
.cat).  Denied. 
Request 12-1: International Olympic Committee (board decision).  Denied (“at this 
time”).87 

Request 11-1: Michael Gende (staff inaction).  Denied. 
 
With Regard to the Ombudsman under the ICANN bylaws.88 
 

The Office of Ombudsman shall publish on an annual basis a 
consolidated analysis of the year's complaints and resolutions, 
appropriately dealing with confidentiality obligations and concerns.  
Such annual report should include a description of any trends or 
common elements of complaints received during the period in 
question, as well as recommendations for steps that could be taken to 
minimize future complaints.  The annual report shall be posted on the 
Website. 

The Ombudsman maintains its own page on the icann.org website.89  Annual reports 
have been included under this page from 2005 – 2010.90 

                                                        
85 The BCG wrote, “The Request, however, does demonstrate the import of the ongoing work within the 
ICANN community regarding issues of policy and implementation, and the need to have clear 
definitions of processes and terms used when seeking community guidance and input. As such, we 
believe it is advisable for the Board to pay close attention to the policy/implementation debate, and to 
make sure that the issues raised within this Request be part of that community work. Further, we 
believe that it is advisable to ask the community to address the issue of how the Board should consider 
and respond to advice provided by the Supporting Organizations (outside of the PDP) and what types 
of consultation mechanisms, if any, are appropriate in the event the Board elects not to follow that 
advice. As ICANN evolves, this is an important question for consideration in upholding the 
multistakeholder model.”; The Board, through the NGPC, actually accepted reconsideration of the 
issue, though the ultimate decision was that the action should not be overturned. 
86 Some interesting case law interpretations appear in the BCG recommendation: “Reconsideration is 
not, and has never been, a tool for requestors to come to the Board to seek the reevaluation of staff 
decisions.  This is an essential time to recognize and advise the ICANN community that the Board is 
not a mechanism for direct, de novo appeal of staff (or panel) decisions with which the requester 
disagrees.  Seeking such relief from the Board is, in fact, in contravention of established processes and 
policies within ICANN.” 
87 This issue is still pending in a general policy development process between GAC and GNSO on IGO 
protection. 
88 See http://www.icann.org/en/about/governance/bylaws - V 
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The Ombudsman now reports to the Board on a quarterly basis in addition to 
publishing an annual report.  Furthermore, the Ombudsman has a Facebook page and 
writes a regular blog on various topics (see http://omblog.icann.org) 

In discussions with ATRT291, the Ombudsman mentioned additional functions that 
were not included in the explicit bylaws charter, including: 

“To ensure that there is transparency of the flow of information.”  

“A mandate to assist with keeping peace and harmony within the ICANN 
community.” 

Involvement in some issues with new gTLD program and Dispute Resolution 
providers that may have not been anticipated as part of the Ombudsman function by 
program implementers.  

On questions of whether the Ombudsman should have a role in the Whistleblower 
process at ICANN, the current Ombudsman mentioned to ATRT2 that he, as well as 
his predecessor, had spoken to ICANN legal staff about this issue and that he was 
basically told “no.”92  He also mentioned that the role had been defined 10 years ago 
and perhaps that was an issue to be explored.93 

ATRT2 Analysis of Recommendation Implementation 
 
With regard to Board consideration of input in policy decision-making (ATRT1 
Recommendation #20), ATRT2 found this implementation to be incomplete.  
Although the ICANN Board and the GAC have developed a modality that allows the 
latter’s advice to be received, reviewed, considered, and discussed with decisions 
explained, and the Supporting Organizations have rich bylaws text defining processes 
for consideration of policy advice, the remaining Advisory Committees may offer 
advice but there is no defined response mechanism.  In fact, there isn't even a bylaws 
obligation on the ICANN Board to respond. 
 
With Regard to restructuring review mechanisms (ATRT1 Recommendation #23), 
ATR2 also found this to be incomplete.  Review mechanism is only the last stage of 
the PDP process, but one where the objectives of AoC 9.1(d) are at risk.  Review 
                                                                                                                                                               
89 See http://www.icann.org/en/help/ombudsman 
90 See http://www.icann.org/en/help/ombudsman/reports 
91 See http://durban47.icann.org/meetings/durban2013/transcript-atrt2-13jul13-en.pdf  
92 The current Ombudsman, Chris LaHatte, noted “the answer really was, well, we have a perfectly 
good law which deals with that so you don’t need to go there.  I can’t comment from a legal 
perspective on whether that’s a good answer as opposed to the correct answer.”  He also indicated that 
the Ombudsman needs “freedom of information powers, and indeed I have those, because it’s in my 
Bylaw that if I want to see any documents from within ICANN or in the ICANN community, then they 
must be provided.”  He went on to note, however, “That’s not quite the same, of course, as 
whistleblowing, but it is perhaps the first step towards that sort of function.  If someone were to come 
to me and say, ‘I want to make this confidential complaint about something that’s happened,’  and it is 
effectively a whistleblowing complaint, then I have the ability to investigate.” 
93 LaHatte noted “And the Bylaw, it seems to also be restrictive in its approach in that it says the role is 
between ICANN staff and the community, but in other areas of the Bylaw it’s not quite as explicit, and 
it talks about supporting structures.  And it’s perhaps understandable in the context of something which 
was written in 2003, 2004 when it was a lot smaller, much less complicated, and when the supporting 
organizations hadn’t reached the degree of sophistication which they have some seven or eight years 
later.” 
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mechanism should be a “final” guarantee that there is wide support for decisions.  It 
should not be seen as a way to solve process logjams at this stage alone.  
 
With regard to Board Reconsideration issues, ATRT2 found that ATRT1 
Recommendation #25 remains incomplete.  While steps were taken to clarify the 
process, the issues described above indicate that it still requires clarification.   
 
Regarding ATRT1 Recommendation #26, though, this item is complete.  A timeline 
and suggested format for generating a Reconsideration Request can be found at 
http://www.icann.org/en/groups/board/governance/reconsideration. 
 
With Regard to the Ombudsman (ATRT1 Recommendation #24), this item also is 
complete.  ATRT2 believes, however, that ICANN needs to reconsider the 
Ombudsman’s charter and the Office’s role as a symbol of good governance to be 
further incorporated in transparency processes.   
 
ATRT2 New Policy Input-Related Recommendations 
 
Hypothesis of Problem 
 
Full transparency requires that employees have an ability to report irregularities in a 
safe and reliable manner.  While ICANN has a hotline that is meant to serve the 
whistleblowing activities, evidence does not indicate that this program has been used 
effectively. 
 
Background Research Undertaken 
 
While ATRT1 did not make any specific recommendations on the manner in which 
continual assessment could be done, previous ICANN-contracted reports did include 
relevant suggestions: 
 
In 2007, One World Trust concluded94 that: 

 
ICANN should consider implementing processes that act as deterrents 
to abuses of power and misconduct which would protect staff who 
might want to raise such instances.  Specifically, ICANN should 
consider developing a whistleblower policy that enables staff to raise 
concerns in a confidential manner and without fear of retaliation; and 
developing appropriate systems to foster compliance.95 

                                                        
94 See http://www.icann.org/en/about/transparency/owt-report-final-2007-en.pdf 
95 In fact, One World Trust made many recommendations, including: 
To ensure compliance with any organizational policy, it is important that there is high level oversight 
and leadership. Without this, implementation will only ever be piecemeal. To ensure implementation of 
the information disclosure within ICANN therefore, responsibility for overseeing the policy should be 
assigned to a senior manager. 
Supporting this, a set of indicators should be developed to monitor the implementation of the policy, 
and an annual review should be undertaken which identifies how ICANN is complying with the policy, 
where there are problems, and the steps that are to going be taken to address these (see 
recommendation 5.1 in section 8). 
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In 2010, the Berkman Center for Internet & Society reiterated96 One World Trust’s 
recommendation that ICANN carry out and publish the results of a yearly 
transparency audit.97 

Findings of ATRT2 
 
ICANN already issues an annual report on implementation and progress on ATRT1 
recommendations.  Additionally, while the staff does not anticipate any issues with 
being able to report how the Anonymous Hotline is being used, ICANN’s ability to 
report publicly on results from Anonymous Hotline may be limited in certain cases 

                                                                                                                                                               
While ICANN has three mechanisms for investigating complaints from members of the ICANN 
community, the organization does not have a policy or system in place that provides staff with channels 
through which they can raise complaints in confidentiality and without fear of retaliation. Having such 
a policy (often referred to as a whistleblower policy) is good practice among global organizations. A 
whistleblower policy that provides such protections serves as an important means of ensuring 
accountability to staff as well as preventing fraudulent behavior, misconduct and corruption within an 
organization. 
While the Ombudsman, Reconsideration Committee and the Independent Review Panel provide 
complaints-based approaches to compliance, to generate greater trust among stakeholders, ICANN 
needs to take a more proactive approach. 
To address this issue, ICANN should consider a regular independent audit of their compliance with 
accountability and transparency commitments. Alternatively, it could develop a permanent compliance 
function to emphasize prevention by identifying shortcomings as they emerge and before they become 
systemic problems. In either case, a regular report on compliance should be produced and publicly 
disseminated. 
96 See http://www.icann.org/en/about/aoc-review/atrt/review-berkman-final-report-20oct10-en.pdf 
97 Specifically, 2.4 Transparency Audit 

(a) Issues 
The lack of a comprehensive audit of ICANN’s information activities makes it difficult to 
assess its practices across active, passive, and participatory transparency. 
(b) Observations 
The 2007 One World Trust review describes an ICANN initiative “to conduct an annual audit 
of standards of accountability and transparency, including an audit of the commitments made 
in these Management Operating Principles . . . by an external party” with the results of the 
audit “published in the Annual Report.”xxxv The last annual report does not contain such an 
audit. 
(c) Discussion 
ICANN currently lacks an up-to-date, publicly available transparency audit. This makes it 
difficult to make substantive assessments of ICANN’s practices as they relate to active, 
passive, and participatory transparency. The lack of empirical material (e.g., on the time 
delays in the publication of documents) currently forces reviewers to look for conceptual, 
structural, and procedural deficiencies in order to identify if, where, and how there are 
inconsistencies between guiding policies and practices. A comprehensive audit, in contrast, 
would allow for periodic, facts-based, internal and external reviewing and benchmarking; 
ICANN could greatly benefit from this when further improving its information policies. 
Such a transparency audit needs to be governed by clear policies and processes which set forth 
the categories of information pertinent to such an audit, among other things. Following an 
earlier recommendation by the One World Trust review, the transparency audit should be 
published in the Annual Report. In addition, the Berkman team suggests that the underlying 
data be released as part of the Dashboard/ICANN Performance Metrics.xxxvi Accountability 
and Transparency at ICANN: An Independent Review {99} 
(d) Recommendation 
Create and implement policies and processes for conducting and communicating regular 
transparency audits. 
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due to legal implications.  ICANN may be limited to providing a generic disposition 
due to such legal limitations. 
 
Final Recommendation #9 

9. Consideration of decision-making inputs and appeals processes 
 

9.1.  ICANN Bylaws Article XI should be amended to include the following 
language to mandate Board Response to Advisory Committee Formal Advice:  

The ICANN Board will respond in a timely manner to formal advice 
from all Advisory Committees, explaining what action it took and the 
rationale for doing so. 

 
9.2.  Explore Options for Restructuring Current Review Mechanisms 
 
The ICANN Board should convene a Special Community Group, which should 
also include governance and dispute resolution expertise, to discuss options for 
improving Board accountability with regard to restructuring of the Independent 
Review Process (IRP) and the Reconsideration Process.  The Special Community 
Group will use the 2012 Report of the Accountability Structures Expert Panel 
(ASEP) as one basis for its discussions.  All recommendations of this Special 
Community Group would be subject to full community participation, consultation 
and review, and must take into account any limitations that may be imposed by 
ICANN’s structure, including the degree to which the ICANN Board cannot 
legally cede its decision-making to, or otherwise be bound by, a third party.  

 
9.3.  Review Ombudsman Role 
 
The Board should review the Ombudsman role as defined in the bylaws to 
determine whether it is still appropriate as defined, or whether it needs to be 
expanded or otherwise revised to help deal with the issues such as: 

a. A role in the continued process of review and reporting on Board and staff 
transparency. 

b. A role in helping employees deal with issues related to the public policy 
functions of ICANN, including policy, implementation and administration related 
to policy and operational matters. 

c. A role in fair treatment of ICANN Anonymous Hotline users and other 
whistleblowers, and the protection of employees who decide there is a need to 
raise an issue that might be problematic for their continued employment. 
 
9.4.  Develop Transparency Metrics and Reporting 
 
The Board should ensure that as part of its yearly report, ICANN include, among 
other things, but not be limited to: 

a. A report on the broad range of Transparency issues with supporting metrics to 
facilitate accountability. 

b. A discussion of the degree to which ICANN, both staff and community, are 
adhering to a default standard of transparency in all policy, implementation and 
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administrative actions; as well as the degree to which all narratives, redaction, or 
other  practices used to not disclose  information to the ICANN community are 
documented in a transparent manner. 

c. Statistical reporting to include at least the following elements: 
i. requests of the Documentary Information Disclosure Policy (DIDP) 
process and the disposition of requests. 
ii. percentage of redacted-to-unredacted Board briefing materials released 
to the general public. 
iii. number and nature of issues that the Board determined should be 
treated confidentially. 
iv. other ICANN usage of redaction and other methods to not disclose  
information  to the community and statistics on reasons given for usage of 
such methods. 

d. A section on employee “Anonymous Hotline” and/or other whistleblowing 
activity, to include metrics on: 

i.  Reports submitted. 
ii.  Reports verified as containing issues requiring action. 
iii. Reports that resulted in change to ICANN practices. 

e. An analysis of the continued relevance and usefulness of existing transparency 
metrics, including  

i. Considerations on whether activities are being geared toward the metrics 
(i.e. “teaching to the test”) without contributing toward the goal of genuine 
transparency. 
ii. Recommendations for new metrics. 

 
9.5.  The Board should arrange an audit to determine the viability of the ICANN 
Anonymous Hotline as a whistleblowing mechanism and implement any 
necessary improvements. 
 

The professional external audit should be based on the Section 7.1 and 
Appendix 5 - Whistleblower Policy of the One World Trust Independent 
Review of 2007 recommendations 
(http://www.icann.org/en/about/transparency/owt-report-final-2007-en.pdf) to 
establish a viable whistleblower program, including protections for employees 
who use such a program, and any recent developments in areas of support and 
protection for the whistleblower.  The professional audit should be done on a 
recurring basis, with the period (annual or bi-annual, for example) determined 
upon recommendation by the professional audit.  

The processes for ICANN employee transparency and whistleblowing should 
be made public.  
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Report Section 12. Assessment of ATRT1 Recommendation 21  
 
Findings of ATRT1 
 
ATRT1 found that the timeliness of policy-making was a serious concern among 
participants in the ICANN processes.  The numerous changes in projected completion 
dates for new Top Level Doman (TLD) round preparatory work were a source of 
concern that led to a specific proposal (i.e. Expression of Interest) from some 
members in the community.  An often-cited concern was the sheer volume of open 
Public Comment.  The ATRT1 took into account the fact that the volume of open 
proceedings is affected by the actions of constituent bodies within ICANN and is not 
uniquely influenced by ICANN staff or the Board. 
 
ATRT1 Recommendation 21 
 
The Board should request ICANN staff to work on a process for developing an annual 
work plan that forecasts matters that will require public input so as to facilitate timely 
and effective public input. 
 
Summary of ICANN’s Assessment of Implementation  
 
Staff reported that all parts of ATRT1 Recommendation 21 were implemented as 
originally proposed.98  ATRT2 notes, however, that the annual update process was not 
completed by the December 2012 deadline.  Staff is currently simplifying the process 
and templates and expects to launch another formal refresh cycle shortly. 
  
Summary of Community Input on Implementation 
 
One commenter notes that there is “insufficient forward-planning for the schedule of 
consultations and their priority.  Number of consultations is very high; bearing in 
mind the bottom-up nature of ICANN, it can also be a barrier to engagement.” 
 
ATRT2 Analysis of Recommendation Implementation 
 
Although the forecast was implemented late, a new forecast is now made every 
trimester so Recommendation 21 is considered complete.  A resource guide is now 
published at http://www.icann.org/en/news/public-comment/upcoming. 
 
Although there are no formal metrics to gauge the effect or outcome of publishing 
Upcoming Public Comments topics, anecdotal evidence indicates that some 
community members perceive value in consulting the Upcoming topics list.  
Therefore, a formal study should be undertaken approximately six months after the 
information has been refreshed. 
 

                                                        
98 http://www.icann.org/en/news/in-focus/accountability/atrt-implementation-report-29jan13-en.pdf  
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ATRT2 Assessment of Recommendation Effectiveness 
 
The recommendation seems to have had some effect based on anecdotal evidence, but 
ICANN should solicit feedback from the community to determine the effectiveness of 
forecasting and whether other tools should be used to assist the community. 
 
 
Report Section 13. CROSS-COMMUNITY DELIBERATIONS:  
ATRT2 Recommendation #10  
 
Hypothesis of Problem  
 
Although ICANN continues to conduct its Policy Development Processes (PDP) via 
Working Groups (WGs) composed of ICANN community volunteers that self-select 
Chairs presumably capable of bridging opinion differences and arriving at generally 
acceptable policy recommendations, this model often appears to be lacking – 
especially when dealing with complex issues compounded by widely disparate points 
of view and/or strongly held financial interests in particular outcomes.  This section 
largely focuses on the formal PDP defined in Annex A of the ICANN bylaws, but 
largely applies to all policy development processes that may be used by the GNSO 
and the recommendations apply to the more general case, as well. 
 
Summary of ICANN Input  
 
ICANN stakeholders have recognized the structural shortcomings of the existing PDP 
WG model for some time.  Alternative models have been discussed.  For example, the 
use of professional facilitators was raised at the Beijing meeting and more thoroughly 
discussed at the Durban meeting.99  In fact, ICANN brought in professional 
facilitators to help with a number of activities at the Durban meeting.  ICANN staff 
subsequently drafted a paper, “GNSO Policy Development Process: Opportunities for 
Streamlining & Improvements,” that discusses a variety of potential improvements, 
including greater use of face-to-face (F2F) meetings and professional 
moderation/facilitation.100 

ICANN meetings themselves are a sign that the community highly values F2F 
interactions.  The three international meetings per year draw significant – and 
growing – numbers of attendees and remain an important opportunity for stakeholders 
to meet, debate, and decide issues.  Likewise, regional meetings of contracted parties 
and other community members are well-received and attended.  ICANN’s Board also 
holds workshop/retreats several times per year.  Even the Review Teams established 
by the Affirmation of Commitments actively use F2F meetings to augment other 
methodologies. 

                                                        
99 http://durban47.icann.org/meetings/durban2013/presentation-gnso-pdp-13jul13-en.pdf 
100 See http://gnso.icann.org/en/drafts/pdp-improvements-22aug13-en.pdf  
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Summary of Community Input 
 
A wide-ranging e-mail discussion among several former PDP WG Chairs and others 
with much experience in GNSO PDPs raised a number of issues that contributed to 
the recommendations.  Among them were the need for face-to-face meetings, 
professional or trained facilitation/moderation, and the involvement of the Board in 
the process, including the benefits and dangers of deadlines and “threats.”101  
 

• A number of Public Comments also discussed PDP issues, including: 

• The involvement of the GAC in the PDP process.102 

• The need for wider participation and cross-community interactions.103 

• The need for participation by groups without business-related incentives for 
participation.104 

• The need for community buy-in into the process and the belief that the 
decisions of a PDP will not be over-ridden.105 

• The need for facilitation or other ways of getting closure on contentious 
issues.106 

• The need to include non-English speakers in the process.107  

• The need to conduct “in-reach” activities to bolster Working Group processes 
and for formal and informal interaction between the Board and the GNSO to 
understand the causes for delayed PDPs.108 

• The need for clarity and transparency in GNSO Operational Procedures and 
PDP rules and procedures.109 

 
Summary of Other Relevant Research 
 
An expert study on the PDP has been commissioned by ATRT2.  The full 
InterConnect Communications (ICC) report can be found in Appendix A.  Some of 
ICC’s key observations and conclusions include: 
PDPs are largely developed by North Americans and Europeans with little meaningful 
input from other regions.  Reasons include language, time-zone constraints, 
inadequate communications infrastructure, and cultural issues. 
                                                        
101 See ATRT2 mailing list archives, in particular the exchange titled “Discussion with ATRT2” that 
was conducted between 07-10 August 2013 - http://mm.icann.org/pipermail/atrt2/2013/000682 html 
through http://mm.icann.org/pipermail/atrt2/2013/000705.html. 
102 US Council for International Business 
103 Maureen Hilyard, Nominet, Gordon Chillcot, Registries Stakeholder Group, Rinalia Abdul Rahim 
with support of Evan Leibovitch and Carlton Samuals 
104 Rinalia Abdul Rahim with support of Evan Leibovitch and Carlton Samuals 
105 US Council for International Business, Rinalia Abdul Rahim with support of Evan Leibovitch and 
Carlton Samuals 
106 US Council for International Business, Registries Stakeholder Group, Rinalia Abdul Rahim with 
support of Evan Leibovitch and Carlton Samuals 
107 Rinalia Abdul Rahim with support of Evan Leibovitch and Carlton Samuals 
108 http://forum.icann.org/lists/comments-atrt2-recommendations-21oct13/pdfyS1QVCCIsL.pdf 
109 Comments of Raimundo Beca: http://forum.icann.org/lists/comments-atrt2-recommendations-
21oct13/msg00001.html 
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Even from the participating regions, most active participants have economic and other 
support for their ongoing involvement, dominating attendance records. 
 
The researchers also identified a widespread belief that participation may not be worth 
the effort since parties dissatisfied with the policy outcomes will find ways to ensure 
that they are not implemented as prescribed. 
 
The significant time and effort required for PDP WG participation is too great for too 
many potential volunteers, exacerbating reliance on a small pool of active 
participants.  Furthermore, many of those polled by ICC reported that much of the 
PDP WG time is not used effectively. 
 
ICC also addresses concerns about operational practice (time difference, resource 
availability, support for diverse languages, etc.), as well as the current PDP 
collaboration and discourse model – which often fails to take into account other 
cultural approaches to developing and building consensus policies. 
 
Relevant ICANN Bylaws, Other Published Policies and Procedures 
 
The GNSO PDP is governed by Bylaws Annex A.110  This includes the GNSO 
Operating Procedures111 and its rules for Working Groups.  These annexes also allow 
work methodologies other than WGs if defined by the GNSO.  Furthermore, these 
procedures do not dictate exact operational aspects of WG meetings. 
 
Findings of ATRT2  
 
There appears to be a growing sense that professional facilitation of PDPs would 
contribute to the proper addressing of complicated policy issues.  Although such 
support will incur costs, many stakeholders have expressed doubt that the more 
difficult and contentious problems will be satisfactorily addressed without such 
support.  That would result in either poor policy or a situation where the ICANN 
Board must intervene and set policy itself.  Even that, however, would be inadequate 
in cases where formal Consensus Policy – which can only be developed by the GNSO 
PDP – is required. 
 
The current PDP WG model also presumes that virtually all of the work can be done 
via e-mail and conference calls.  Experience within ICANN indicates that face-to-face 
meetings are extremely beneficial.  Of course, this too will require increased budget 
support.  
 
It is unclear how one provides the incentive to negotiate in good faith and make 
concessions when stakes are high.  In the ICANN context, this has at times involved a 
Board-imposed deadline with the potential for indeterminate Board action if 
agreement cannot be reached.  This has been effective in achieving an outcome at 
times, but it is less clear the outcomes achieved have been good ones.  In some 
instances, the Board has given instructions regarding timeframes for which a PDP 

                                                        
110 See http://www.icann.org/en/about/governance/bylaws#AnnexA 
111 See http://gnso.icann.org/en/node/38709 
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should provide guidance, and then altered that position before the deadline has past, 
significantly perturbing the PDP process.  Such lack of certainty must be avoided.  
Similarly, the potential for Board action nullifying outcomes of a PDP is one of the 
issues that impact the viability of the PDP.  If such intervention is viewed as possible 
or even likely, it impacts the need for good-faith negotiations and for participation in 
general. 
 
As noted by many observers, the time and effort necessary to effectively participate in 
a PDP often is too great for many potential volunteers.  As a result, many PDPs end 
up relying on the same handful of active participants.  Even then, many of these 
workers believe that their time is not being well spent due to lack of organization, 
good methodologies, and effective leadership.  While some report that this situation is 
improving due to the development of new processes that will be available to 
successive PDPs, it seems clear that more needs to be done. 
 
Public Comment on Recommendations 
(see ATRT2 Draft Report and Recommendations) 

In general there was strong support throughout the community for much of this 
recommendation:  

• There was some concern with the term “facilitators,” and poor experiences 
with facilitators in other venues.  Other methodologies may be of benefit.112 

• Strong support for wider and more balanced participation in the GNSO policy 
development processes.113 

• There was support in At-Large, NCSG and SSAC for generalizing the 
recommendation on support for those who do not have industry financial 
backing.  The rationale is that many segments of the ICANN community have 
business activities in the ICANN-related ecosystem, and it is thus to their 
business and financial advantage to have employees and associates participate 
in ICANN activities.  Those with a strong interest in ICANN, but who lack 
business-related funding opportunities, are at a distinct disadvantage, and this 
has the potential to negatively impact the ICANN multi-equal stakeholder 
model.  ICANN currently funds travel costs for many (but not all) AC and SO 
members, for selected Regional At Large Organization (RALO) leaders, and 
more recently, for GNSO Constituency and Stakeholder Group leaders.114 

• Poor participation in policy development processes is not just the lack of 
participation noted by the independent expert report, but a lack of participation 
from within the communities that are well represented within ICANN and the 
GNSO.  PDPs rely far too much on a very small and possibly shrinking group 
of volunteers.115 

                                                        
112 ATRT meeting with the GNSO Council in Buenos Aires, GNSO comment submission 
113 ATRT meetings with the GNSO Council and ALAC, GNSO, ALAC and Egyptian comment 
submission 
114 ATRT meetings with the ALAC, NCSG and SSAC in Buenos Aires, ALAC comment submission 
115 ATRT meetings with the GNSO Council and ALAC, GNSO and ALAC comment submission, 
Discussions with Michael O’Connor 
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• Inter-sessional face-to-face meeting may be needed at times, but ICANN 
should also explore alternatives such as using regional hubs and engagement 
center facilities.116 

• A target of “equitable” participation may not be possible for a number of 
reasons.  A better target may be an “opportunity for equitable participation”.117 

• Allowing commenters to critique staff summaries is reasonable but should not 
increase the overall process time.118 

• The recommendation related to the Board creating or altering policy should 
not presume that such action is acceptable or desirable.119 

• Focus should be on using volunteer time effectively.120 

Final Recommendation #10 
 
10. The Board should improve the effectiveness of cross-community 

deliberations. 
 

10.1.  To enhance GNSO policy development processes and methodologies to 
better meet community needs and be more suitable for addressing complex 
problems, ICANN should: 

a. In line with ongoing discussions within the GNSO, the Board should develop 
funded options for professional services to assist GNSO policy development 
WGs.  Such services could include training to enhance work group leaders' 
and participants' ability to address difficult problems and situations, 
professional facilitation, mediation, negotiation.  The GNSO should develop 
guidelines for when such options may be invoked, 

b. The Board should provide adequate funding for face-to-face meetings to 
augment e-mail, wiki and teleconferences for GNSO policy development 
processes.  Such face-to-face meeting must also accommodate remote 
participation, and consideration should also be given to using regional ICANN 
facilities (regional hubs and engagement centers) to support intersessional 
meetings.  Moreover, the possibility of meetings added on to the start or end of 
ICANN meetings could also be considered.  The GNSO must develop 
guidelines for when such meetings are required and justified, and who should 
participate in such meetings. 

c. The Board should work with the GNSO and the wider ICANN community to 
develop methodologies and tools to allow the GNSO policy development 

                                                        
116 GNSO comment submission 
117 Comment submission from Becky Burr, Paul Diaz and Chuck Gomes. Registry Stakeholder Group 
comment submission 
118 Comment submission from Becky Burr, Paul Diaz and Chuck Gomes. Registry Stakeholder Group 
comment submission. GNSO comment submission 
119 Comment submission from Becky Burr, Paul Diaz and Chuck Gomes. Registry Stakeholder Group 
comment submission. GNSO comment submission 
120 GNSO comment submission 
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processes to utilize volunteer time more effectively, increasing the ability to 
attract busy community participants into the process and also resulting in 
quicker policy development. 

 
10.2.  The GAC, in conjunction with the GNSO, must develop methodologies to 
ensure that GAC and government input is provided to ICANN policy development 
processes and that the GAC has effective opportunities to provide input and 
guidance on draft policy development outcomes.  Such opportunities could be 
entirely new mechanisms or utilization of those already used by other stakeholders 
in the ICANN environment.  Such interactions should encourage information 
exchanges and sharing of ideas/opinions, both in face-to-face meetings and 
intersessionally, and should institutionalize the cross-community deliberations 
foreseen by the AoC. 
 
10.3.  The Board and the GNSO should charter a strategic initiative addressing the 
need for ensuring more global participation in GNSO policy development 
processes, as well as other GNSO processes.  The focus should be on the viability 
and methodology of having the opportunity for equitable, substantive and robust 
participation from and representing: 

a. All ICANN communities with an interest in gTLD policy and in particular, 
those represented within the GNSO; 

b. Under-represented geographical regions; 

c. Non-English speaking linguistic groups; 

d. Those with non-Western cultural traditions; and  

e. Those with a vital interest in gTLD policy issues but who lack the financial 
support of industry players. 

 
10.4.  To improve the transparency and predictability of the policy development 
process the Board should clearly state to what degree it believes that it may 
establish gTLD policy121 in the event that the GNSO cannot come to closure on a 
specific issue, in a specified time-frame if applicable, and to the extent that it may 
do so, the process for establishing such gTLD policies.  This statement should also 
note under what conditions the Board believes it may alter GNSO Policy 
Recommendations, either before or after formal Board acceptance. 
 
10.5.  The Board must facilitate the equitable participation in applicable ICANN 
activities, of those ICANN stakeholders who lack the financial support of industry 
players. 

 
 

                                                        
121 This is not referring to Temporary Policies established on an emergency basis to address security or 
stability issues, a right that the Board has under ICANN agreements with contracted parties. 
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Report Section 14. AoC REVIEW PROCESS EFFECTIVENESS:  
ATRT2 Recommendation 11  
 
Hypothesis of Problem 
 
The working assumption is that the AoC review processes provide sufficient review 
and adequate recommendations that facilitate improvement in ICANN’s 
accountability and transparency.  There is concern about the level to which the 
periodic institutional reviews, as required in the ICANN bylaws, create an aspect of 
“review fatigue” that undermines stakeholder or organizational effectiveness.  
Therefore, the availability of alternative approaches to review that should be 
considered by ICANN. 
 
Furthermore, with three other AoC-related reviews to be carried out in a three-year 
cycle, there is an implied requirement for each of the review processes to be 
completed within the year it begins.  This should enable all the required reviews to be 
carried out, recommendations shared, and ICANN staff given time to either 
implement or consider for implementation some of the Recommendations of the 
review teams before the next ATRT review.  However, if the three reviews are not 
completed and considered within the prescribed cycle, then the subsequent ATRT 
risks having a deadline for its review when the other reviews have not yet been 
completed and/or their recommendations not yet fully considered by ICANN Board 
and staff. 
 
Background Research Undertaken 
 
Prior Review Team reports (ATRT1, WHOIS and SSR) provide some insight into the 
qualitative aspects of each review process.  ATRT1’s Final Report provided both an 
Overview of the Accountability and Transparency Review Process (Appendix A) and 
Observations of the Review Process (Appendix B), but the WHOIS Review Team and 
the SSR Review Team did not provide discreet observations of the review process in 
their respective reports. 
 
ATRT2 also asked for input from former members of those review teams concerning 
the review process and whether they believe improvements could be made. 
 
Furthermore, ATRT2’s review process has provided some insights regarding the 
effectiveness and efficiency of the review process. 
 
In sum, ATRT2 found that issues that require further discussion include, but are not 
limited to: 

a. Time allotted for the review process. 

b. The mechanics of initiating data flow from ICANN staff to the review team. 

c. The mechanics of obtaining community input at an early stage. 

d. Understanding of budget allocations for the Review Team activities. 
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e. Dynamics of work stream organization. 

f. Volunteer aspects of the review team process. 
 
Summary of ICANN Input  
 
Staff reported that: 

a. The AoC does not require the reviews to be completed within one year.  While 
timely completion of the reviews impacts the effectiveness of the three-year cycle, 
staff recommended that ATRT2 address the three-year cycle mandated by the 
AoC.  

b. Staff prepares regular and frequent implementation reports to the Board and 
community.  In the case of ATRT2, an Annual Report122 was provided to the 
Board and community.  Additionally, staff has provided several updates123 to 
ATRT2 during the course of its Review, in varied forms.  Given the wide array of 
opinions within the Review Team regarding format and substance of staff reports 
on implementation, staff would find guidance from the Review Team very useful. 

c. ICANN has engaged One World Trust (OWT) to assist with the development of 
Accountability and Transparency Benchmarks and Metrics.  The final report is 
expected by December 31, 2013.  Staff will facilitate ATRT2 input and feedback 
to OWT.  Periodic updates on progress of work will also be shared.  The ongoing 
implementation of Accountability and Transparency Benchmarks and Metrics into 
ICANN operations will include the incorporation of appropriate benchmarks and 
metrics into the reporting of implementation progress. 

d.  ICANN's AoC commitments are incorporated into its strategic124 and operating125 
plans, and improvements related to AoC reviews are integrated into ICANN's 
standard operating procedures and programs.126  As the Board, staff and other 
organizations implement the recommendations of the review teams, ICANN 
follows a continuous improvement model, integrating the spirit of the 
recommendations into ICANN’s operations and strategic initiatives, as 
appropriate. 

e. ICANN uses various methods to ensure review coordination and already has staff 
whose mandate is to coordinate reviews.  AoC review teams are independent and 
make their own timelines, and AoC language specifies the frequency of the 
reviews.  The Board and staff do not have control over the timing of the reviews 
such that they are completed with ample implementation time prior to the next 
Accountability and Transparency Review.  In order to address this concern, the 
AoC mandate would need to be changed. 

 

                                                        
122 http://www.icann.org/en/news/in-focus/accountability 
123 https://community.icann.org/display/ATRT2/Information+provided+by+ICANN+Staff 
124 http://www.icann.org/en/about/planning/strategic/strategic-plan-2012-2015-18may12-en.pdf 
125 http://www.icann.org/en/about/financials/adopted-opplan-budget-fy14-22aug13-en.pdf 
126 http://beijing46.icann.org/node/37035 
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Summary of Community Input  
 
Some notable comments include: 

• Former ICANN CEO and President Mike Roberts questioned whether insider 
dynamics captured prior review teams. 

• Alejandro Pisanty – A large part of the recommendations is superfluous and 
engenders greater bureaucracy.  ATRT2 should to try to find a way to make 
recommendations less burdensome and more substantive. 

• Nominet – One should have a full picture of the extent to which the 
recommendation is embedded into ICANN process and what the full effects of 
the implementation are.  Implementation progress should feature as part of the 
Board update at every ICANN meeting.  They should be given the highest 
visibility and priority. 

• Danish Business Authority - In line with our previous comments to the 
ATRT2 process, Denmark believes that it is essential to the global legitimacy 
of ICANN and the multi-stakeholder model that accountability and 
transparency mechanisms are institutionalized into all parts of the 
organization.  The Affirmation of Commitment Reviews are instrumental to 
achieving this and it is therefore essential that ICANN prioritize and 
institutionalize the AOC Reviews in the organization's governance structures. 

• At-Large Advisory Committee - We agree with the ATRT2’s general 
Recommendations that, in moving forward, ICANN needs to: establish clear 
metrics and benchmarks against which improvements in accountability and 
transparency can be measured. 

 
Summary of Other Relevant Research 
 
ATRT2 members representing various SO/ACs provided the following input on the 
process: 

a. There was limited time to get the actual work done, and future teams should 
consider the possibility of limiting certain meetings.  Whereas the face-to-face 
meetings were very productive, the conference calls were not as productive.   

b. A report is provided to the team on things done, but no report is provided on 
lessons learned.  There is no bench-line identified for developing 
recommendations.  This creates a dilemma in relation to interaction with the 
secretariat. 

c. There is a clear need for adequate financial resources to support the work of 
the Review Ream, independent experts/consultants (as need is determined by 
the Review Team), and the secretariat.  There was no discussion on the budget 
for an independent expert and whether or not to engage one, thus limiting the 
group. 

d. Measures (e.g. appointees, budget, operational reporting, etc.) for the next 
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Review Team should be in place before the official start in January 2016.  
This will reduce the pressure to meet the year-end deadline. 

e. Right from the beginning, Day 1, staff should share reports without 
compromising ATRT work. 

f. Some ATRT2 members felt that they were operating under the shadow of 
ATRT1.  What did or did not work from the previous Review could be 
assessed by an external expert.  At the least, provide judgment criteria and 
indicators to look for when going back for the review process. 

g. While the Review Team’s interaction with different stakeholders has been 
very good, with the Durban process very helpful in data collection, visibility 
with the rest of ICANN community needs to be improved due to inherent 
limitations of the reviews’ historic versus futuristic approach. 

h. Regularity of Reviews has to be strictly coordinated by having all reviews 
done before the next ATRT,  i.e. proper linkage.  Future teams may need to 
consider the possibility of an independent secretariat or technical facilitator.  
These resources would reduce the focus being driven by input from staff and 
facilitate balanced input from external communities.  This would enable the 
review team members to carry out evaluation on implementation 
appropriately. 

i. A reliance on volunteers for doing functions that should be carried out by 
professionals is not a good model for a review group carrying out such an 
important task.  For example, reviewing the other Review Teams’ output is a 
lot of work for a cadre of volunteers.  

j. With each ATRT expected to have to look at all of the previous Review 
Teams’ output, community engagement is likely to be difficult for ATRT3. 

k. Volunteer involvement with competing priorities for the various communities 
within ICANN requires that ATRT members go to our own communities to 
help gather input for the various processes. 

l. There seems to be tension between being independent and objective and 
working with staff.  The ATRT should drive the work and the staff should 
give responses. 

 
Relevant ICANN Bylaws, Other Published Policies and Procedures 
 
Organizational reviews are overseen by the Board’s Structural Improvements 
Committee.  The methodology of organizational reviews and background materials 
can be found at http://www.icann.org/en/groups/reviews. 
 
Final Recommendation #11 
 
11. Effectiveness of the Review Process  
 

11.1.  Institutionalization of the Review Process 
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The Board should ensure that the ongoing work of the AoC reviews, including 
implementation, is fed into the work of other ICANN strategic activities wherever 
appropriate. 
 
11.2.  Coordination of Reviews 
 
The Board  should ensure strict coordination of the various review processes so as 
to have all reviews complete before next ATRT review begins, and with the 
proper linkage of issues as framed by the AoC. 
 
11.3.  Appointment of Review Teams 
 
The Board should ensure that AoC Review Teams are appointed in a timely 
fashion, allowing them to complete their work in the minimum one (1) year period 
that the review is supposed to take place, regardless of the time when the team is 
established.  It is important for ICANN to factor in the cycle of AoC reviews; the 
Review Team selection process should begin at the earliest point in time possible 
given its mandate. 
 
11.4.  Complete implementation reports 
 
The Board should prepare a complete implementation report to be ready by review 
kick-off.  This report should be submitted for public consultation, and relevant 
benchmarks and metrics must be incorporated in the report. 
 
11.5.  Budget transparency and accountability 
 
The ICANN Board should ensure in its budget that sufficient resources are 
allocated for Review Teams to fulfill their mandates.  This should include, but is 
not limited to, accommodation of Review Team requests to appoint independent 
experts/consultants if deemed necessary by the teams.  Before a review is 
commenced, ICANN should publish the budget for the review, together with a 
rationale for the amount allocated that is based on the experiences of the previous 
teams, including ensuring a continuous assessment and adjustment of the budget 
according to the needs of the different reviews. 
 
11.6.  Board action on Recommendations 
 
The Board should address all AoC Review Team recommendations in a clear and 
unambiguous manner, indicating to what extent they are accepting each 
recommendation. 
 
11.7.  Implementation Timeframes 
 
In responding to Review Team recommendations, the Board should provide an 
expected time frame for implementation, and if that time frame is different from 
one given by the Review Team, the rationale should address the difference. 
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Report Section 15.  FINANCIAL ACCOUNTABIILITY AND 
TRANSPARENCY:  ATRT2 Recommendation #12  
 
Hypothesis of Problem 
 
ICANN is a non-profit, privately organized institution.  The services delivered by 
ICANN are delivered without any other institutions or bodies competing with 
ICANN.  The political decisions of the ICANN Board and, in the broader context, the 
multistakeholder mechanism, will - in the absence of direct competition - be the only 
factors that determine how ICANN should prioritize its resources, its revenue, and its 
spending.   
 
The combination of a more complex organization (as shown in the ICANN 
organization chart127), increased income and expenses, and the increased complexity 
of a business going from approximately 20 gTLDs to more than 1,000 gTLDs over 
the next few years, highlights the importance of increased accountability and 
transparency in ICANN’s financial governance, including decisions related to 
activities, prices, expenses and investments.  
 
Summary of ICANN Input  
 
ATRT2 members conferred with ICANN CFO Xavier Calvez in late August 2013.128  
The conversation was very informative, and it is evident that ICANN has improved its 
level of financial reporting during the last couple of years.  Calvez reported that 
ICANN is considering a benchmark study to compare ICANN to other non-profit 
organizations, but this has not been definitely decided.  Responding to a question 
about separating the expense and budgets for each AC and SO, he noted that would be 
difficult to do and is not planned or projected yet.  When asked for the plans or 
principles for using any surplus from the New gTLD Program to lower the fees 
collected by ICANN, Calvez replied that a five-year strategy could enable the 
suggested principles. 
 
At the ATRT2 meeting in Los Angeles in August 2013, ICANN Board Chair Steve 
Crocker highlighted the appropriateness of improving accountability and transparency 
of ICANN’s planned activities, implemented activities, and corresponding 
expenses.129 

Summary of Community Input 
 
GAC Comments 
 
On numerous occasions, including the ICANN meetings in Toronto130, Beijing131 and 

                                                        
127 https://www.icann.org/en/about/staff/management-org-09sep13-en 
128 https://community.icann.org/download/attachments/40935097/Transcript%20-
%20Call%2010.pdf?version=1&modificationDate=1378454662000&api=v2 
129 https://community.icann.org/display/ATRT2/Los+Angeles+-+14-17+August+2013 
130 In particular, see page 3, last bullet at 
https://gacweb.icann.org/download/attachments/27132072/Summary%20of%20the%20HLM%20Chair
%20v%20final.pdf?version=1&modificationDate=1360614203000&api=v2 
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Durban132, the GAC has recommended that the issue of accountability and 
transparency regarding ICANN’s finances be further looked into.  In fact, the need to 
analyze improvements to ICANN’s financial accountability mechanisms was 
specifically emphasized by the participants at the High Level GAC meeting at 
ICANN Toronto in October 2012.133 
 
Public Comments 
 
Community input134 on the FY14 Draft Operating Plan and Budget reveal numerous 
concerns about ICANN financial issues, including calls for more clarified reporting 
and/or a different approach to the organization’s budget-setting processes.  Some 
comments spoke to broader financial accountability and transparency concerns.135  
Based on the staff summary of the Public Comments, the key issues included: 

a. expenses and budgets for AC/SOs (see references # 4, 7,8,26, 75, 78, 79); 

b. ICANN income and expenses (see references # 2, 6, 73, 76, 77, 105, 106, 
107); and 

c. inadequate time to comment and for ICANN to incorporate those comments 
(see references # 23, 24) 

 
Summary of Other Relevant Research 
 
Being a public-benefit corporation, ICANN needs to strike a reasonable balance 
between its revenues and expenses.  In a situation with increasing revenue, one option 
is to increase activities corresponding to this additional income.  Another option is to 
lower the prices paid by ICANN’s consumers and in turn benefit domain name end-
users.  Of course, the two options can be combined. 
 
In recent years ICANN’s activities and corresponding revenues and expenses have 
grown significantly.  Revenues increased from $18 million in 2005 to $72 million in 
2012.  Accordingly, expenses increased from $14 million in 2005 to $70 million in 
2012136.  During the same period, staff increased from 36 in 2005137 to 149 in 2012 
and up to 220 in 2013, with a planned increase to approximately 284 in 2014. 
 
In the recently approved Fiscal Year 2014 (FY14) budget,138 ICANN forecast 2013 
                                                                                                                                                               
131 See page 2, Section III.1 at 
https://gacweb.icann.org/download/attachments/27132037/Beijing%20Communique%20april2013_Fin
al.pdf?version=1&modificationDate=1365666376000&api=v2 
132 See page 1, Section II.2 at 
https://gacweb.icann.org/download/attachments/27132037/Final_GAC_Communique_Durban_201307
18.pdf?version=1&modificationDate=1375787122000&api=v2 
133 See Toronto report cited at Footnote 120. 
134 http://www.icann.org/en/news/public-comment/summary-comments-op-budget-fy14-30aug13-
en.pdf 
135 http://forum.icann.org/lists/comments-atrt2-recommendations-21oct13/pdf6b42Ud7VdW.pdf 
136 http://www.icann.org/en/about/annual-report 
137 http://www.icann.org/en/about/financials/fiscal-30jun05-en.htm - discussion and analysis paper of 
significant variances between the reported financial statements for FY2004 and FY2005. 
138 http://www.icann.org/en/about/financials/adopted-opplan-budget-fy14-22aug13-en.pdf 
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revenue of more than US$80 million and an expectation of ending 2013 with net 
income of nearly US$32 million.  If the 2013 balance from the New gTLD Program is 
added in, the net result jumps to US$92 million.  In fact, the New gTLD Program is 
expected to generate at least US$315 million in revenue.  While the FY14 budget 
forecasts that the Program will generate US$197 million in operating expenses, it still 
leaves a net balance of US$118 million. 
 
The following graphic captures these trends: 
 
FY14 Draft Operating Plan & Budget Headcount Growth139 

 

 

Relevant ICANN Bylaws, Other Published Policies and Procedures 
 
Within the procedure of the board approval of the budget,140 the ICANN Board 
Finance Committee is responsible for: 
 

a. Providing oversight on the annual budget process of the Corporation; 

b. Reviewing and making recommendations on the annual budget submitted by 
the President (the CEO of ICANN); 

c. Developing and recommending short- and long-range strategic financial 
objectives for the corporation; and 

d. Providing strategic oversight on financial matters for the Corporation. 
 
Findings of ATRT2 
 
Given that ICANN’s present and future financial situation forecasts substantial 
surpluses, the community needs to establish a firmer basis for discussing how to 
continue developing ICANN and prioritize its work to the benefit of participants 
within the multistakeholder model.  Such a discussion will entail three key elements: 
 
                                                        
139 https://www.icann.org/en/about/financials/proposed-opplan-budget-fy14-16may13-en.pdf 
140 http://www.icann.org/en/groups/board/finance/charter 
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1. The revenue side.  How should the revenue in general develop, and what 
should the future ICANN fee structure look like?  One pressing question is 
whether ICANN can continue the present fee structure, and annual surpluses 
of over one-third of yearly revenues, given its non-profit status?  Should 
ICANN in general reduce the annual fees in order to balance revenue and 
spending?  

 
2. The expenditure side.  ICANN has expanded its activities dramatically.  For 

example, ICANN staff will nearly double over a two-year period.  Is this a 
trend that should be continued?  When has ICANN reached its mature size and 
organizational setup? 

 
3. The prioritization of the work of ICANN.  ICANN is in the very fortunate 

situation that its financial prospects are very positive and promising.  This 
should not, however, lead to an insufficient or unclear prioritization of its 
strategic outlook and the work it undertakes.  In all organizations, resources 
are scarce, either because of competition or because of constrains from the 
granting authority.  While this might have negative effects, it should help keep 
the organization agile and focused on its desired outcomes.  Importantly, there 
must be effective matches between the resources spent and the effects 
achieved.  ICANN should develop new transparent and accountable 
mechanisms that combine more effective resource allocation and use with the 
involvement of all the parties within the multistakeholder model. 

 
Public Comment on Recommendation 
(see ATRT2 Draft Report and Recommendations) 
 
Responses from the community on the recommendations regarding finances were 
generally positive.  
 
Both the Danish Government141 and the Egyptian Government142 commented on the 
importance of reviewing and improving ICANN’s financial governance and financial 
accountability and transparency.  In particular, the Spanish Government comments.143  
“Likewise, [W]e would be more than pleased to participate in the budget consultation 
process envisaged in section 15.  It is as important to have safe sources of income as 
allocating enough resources to fulfilling strategic objectives of the organization.” 
 
Intellectual Property Constituency (IPC) commented: “The impression is given that 
ICANN gives top priority to opening new offices around the world and diving 
headlong into new policy areas such as Internet governance, without directing 
sufficient resources to 'operational excellence' in the organization’s core business of 
administering the systems for IP addresses and domain names.  The only effective 
way to dispel this impression is through the types of reforms spelled out in these 
recommendations, including (as sketched out in the preceding section of these 
comments) by 'ensuring that sufficient time is given to the community to provide their 

                                                        
141 http://forum.icann.org/lists/comments-atrt2-recommendations-21oct13/msg00006 html 
142 http://forum.icann.org/lists/comments-atrt2-recommendations-21oct13/msg00010 html 
143 http://forum.icann.org/lists/comments-atrt2-recommendations-21oct13/msg00013 html 
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views on the proposed budget and enough time for the Board to take into account all 
input before approving the budget.144 
 
This comment is well in line with the comments from Registries Stakeholder Group 
(RySG) regarding the recommendation on financial planning and comment periods:  
 
“We strongly support this recommendation but note that it is very difficult for 
community members to effectively participate if they don’t receive sufficient detail 
until after it is too late to make changes.  It is easy to claim this goal is met by 
showing how community members were able to participate at a high level in the 
process and that is what has been happening for years, but that is not sufficient.  
ATRT2 needs to be much more specific in terms of what is expected.”145 
 
Regarding recommendation on benchmark-studies, the RySG noted: 
 
“More detail is needed on this recommendation.  What would be the purpose of the 
study?  How would the study be used?  Would comparisons with comparable 
organizations be included in the study?  If so, how would comparable organizations 
be selected? etc.”146 
 
Regarding the recommendation on multi-year planning, the RySG, noted the 
following: 
 
“We fully support the second part of this recommendation.  It is not clear, though, 
whether the first part is realistic; we would be very pleased if it could be done." 
 
"Community members who have tried to actively contribute to the process of 
developing an operating plan and budget for just one year have been repeatedly told 
that it is not possible to provide detailed budget information until it is too late to make 
significant changes.  In many cases it is not possible to make meaningful 
contributions without having budget information at the task and sub-task level earlier 
in the process, so what happens is this: detailed budget information is provided late in 
the fiscal year, we make comments, but it is too late for any significant changes to 
made because the Board has to approve the budget before its next fiscal year.”147 
 
IPC had the following comment regarding the importance of adequate time to consult 
on proposed budgets: 
 
“IPC has frequently expressed its concerns about the lack of transparency and 
accountability in the ICANN budget process and its financial reporting to the 
community”. 
 
“Unlike many organizations, both for-profit and not-for-profit, which must face tough 
decisions about spending priorities in the face of flat or diminishing revenues, ICANN 
has enjoyed years of increasing revenues.  But this makes even more critical the need 
                                                        
144 http://forum.icann.org/lists/comments-atrt2-recommendations-21oct13/msg00014.html 
145 http://forum.icann.org/lists/comments-atrt2-recommendations-21oct13/msg00008.html 
146 Ibid. 
147 Ibid. 
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for a transparent process for setting spending priorities, and an accountability 
mechanism to ensure that the results of that prioritization process are fulfilled.  IPC 
urges that Recommendation 12 be given a high priority in ATRT2’s final report, and 
that achievement of a much higher level of financial accountability and transparency 
be enshrined as a strategic objective for ICANN over the next few years.” 
 
IPC appreciates the recent statements of ICANN Board leaders and senior staff 
supporting this ATRT2 recommendation.  ICANN board meeting with the 
Commercial Stakeholder Group in Buenos Aires, on November 19, 2013 includes this 
statement by Cherine Chalaby – “You make an excellent point.  You have not seen 
the strategic plan in its entirety.  There will be a five-year financial plan inside the 
strategic plan as well…. We one hundred percent agree with your point and want to 
raise it even higher to a completely different level.”  Likewise, Fadi Chehadé noted:  
“We are hugely upgrading that whole area.  We have a new Chief Operating Officer 
who is focused on that.  As Cherine Chalaby said, it is the first time we moving away 
from expense management to financial planning within ICANN, not just budgeting, 
and now leaning to true financial reports—the kind you would expect from any 
organization our size.”148 
 
Final Recommendation #12 
 
12. Financial Accountability and Transparency  
In light of the significant growth in the organization, the Board should undertake a 
special scrutiny of its financial governance structure regarding its overall principles, 
methods applied and decision-making procedures, to include engaging stakeholders. 
 

12.1.  The Board should implement new financial procedures in ICANN that can 
effectively ensure that the ICANN community, including all SOs and ACs, can 
participate and assist the ICANN Board in planning and prioritizing the work and 
development of the organization. 
 
12.2.  The Board should explicitly consider the cost-effectiveness of ICANN’s 
operations when preparing its budget for the coming year, in keeping with 
ICANN’s status as a non-profit organization operating and delivering services in a 
non-competitive environment.  This should include how expected increases in the 
income of ICANN could be reflected in the priority of activities and pricing of 
services.  These considerations should be subject of a separate consultation. 
 
12.3.  Every three years the Board should conduct a benchmark study on relevant 
parameters, (e.g. size of organization, levels of staff compensation and benefits, 
cost of living adjustments, etc.) suitable for a non-profit organization.  If the result 
of the benchmark is that ICANN as an organization is not in line with the 
standards of comparable organizations, the Board should consider aligning the 
deviation.  In cases where the Board chooses not to align, this has to be reasoned 
in the Board decision and published to the Internet community. 
 
12.4.  In order to improve accountability and transparency ICANN’s Board should 

                                                        
148 IPC Public Comments cited above. 
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base the yearly budgets on a multi-annual strategic plan and corresponding 
financial framework (covering e.g. a three-year period).  This rolling plan and 
framework should reflect the planned activities and the corresponding expenses in 
that multi-annual period.  This should include specified budgets for the ACs and 
SOs.  ICANN’s {yearly) financial reporting shall ensure that it is possible to track 
ICANN’s activities and the related expenses with particular focus on the 
implementation of the (yearly) budget.  The financial report shall be subject to 
public consultation. 
 
12.5.  In order to ensure that the budget reflects the views of the ICANN 
community, the Board shall improve the budget consultation process by i.e. 
ensuring that sufficient time is given to the community to provide their views on 
the proposed budget and sufficient time is allocated for the Board to take into 
account all input before approving the budget.  The budget consultation process 
shall also include time for an open meeting among the Board and the Supporting 
Organizations and Advisory Committees to discuss the proposed budget. 

 
 
Report Section 16. Summary of ATRT2 Assessment of the 
Implementation of WHOIS Review Team Recommendations 
 
Board Adoption of Review Team (RT) Recommendations 
 
Although a detailed review of the wording of the Board action indicates that it did 
indeed approve implementation of the bulk of the WHOIS RT recommendations, it is 
understandable why that was not the impression left on many community members.  
The wording of the Board motion specifically identified three areas to be addressed 
(communications, outreach and compliance) but did not explicitly approve the 
recommendations that fell outside of those areas.  Furthermore, the details of the 
proposed implementation were embedded in a staff briefing paper.  Moreover, the 
creation of the Expert Working Group (EWG) was based on the recommendation of 
the SSAC, which essentially recommended that the EWG work be done before 
anything else.  In fact, this was the first action of the Board before addressing the RT 
report, reinforcing this prioritization. 

ATRT Review Timing 
 
ATRT2 notes that the review of the WHOIS implementation recommendations is 
taking place between six and 12 months after Board action on the WHOIS report, so it 
is not unexpected that the work is ongoing and in a few cases just starting. 

Implementability 
 
To a large extent, the RT recommendations have proven to be implementable.  In 
several cases, the initial staff position was that they either could not readily be 
implemented, or the problem would need to be addressed using different 
methodology.  However, as work is progressing, it appears that most of the 
recommendations are being followed reasonably closely, indicating that they were for 
the most part implementable. 
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Progress 
 
As few aspects of the implementation have been completed, it is not possible to judge 
the final outcome.  It is clear, however, that the time frame for implementation has far 
exceeded that proposed by the RT.  This can be attributed to a number of different 
reasons (not in order of relevance): 

a. The time frame proposed by the RT was not reasonable given the complexity 
of the issue and the requirement to put plans and in some cases community 
working groups in place. 

b. The timing of the Board action coinciding with the culmination of the 
Registrar Accreditation Agreement (RAA) negotiation and implementation put 
heavy pressures on the small group overseeing both closely related activities. 

c. Some of the activities were focused on areas of ICANN which were 
experiencing heavy staff turnover, and it took time for the new staff to be able 
to address the issues. 

d. Not all parts of the implementation were completely under the control of 
ICANN staff and in particular have required GNSO action, which itself has 
experienced heavy workload in 2013. 

 
Allowing for these delays, there is progress being made.  Much of it has not been 
visible to the community, but in a number of critical cases, work has now progressed 
to the stage where this progress will soon be visible to the community. 
 
There are three areas which are worthy of particular note. 

1. The overall plan for approaching the WHOIS recommendations 
(Recommendation 15) has not been presented in a clear and understandable 
way so that the community could track implementation.  That is not to say that 
there is not much information available, but it was not sufficiently well 
organized and clear as to be useful.  In fact, for this reason, ATRT2 had great 
difficulty in carrying out this assessment. 

2. Although a wider problem than just WHOIS, there is still a lack of faith in the 
community that Contractual Compliance is being sufficiently well addressed 
as to meet ICANN’s needs.  With regard to WHOIS accuracy, partly because 
the tools to address it are still in the process of being developed, there is a 
particular lack of information.  The new provisions in the RAA do create some 
hope. 

3. Progress on the handling of WHOIS information for internationalized domain 
name registrations (that is, for those registration where the information 
collected is in non-ASCII representations) is problematic.  Work has been 
slow to start and is not expected to complete for close to two years.  That 
leaves registrars and registries with the requirement to populate WHOIS 
records, which exist purely in 7-bit ASCII, with no guidelines or rules as to 
how to do this.  
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Conclusion 
 
Implementation of the WHOIS RT Recommendations is progressing and the 
expectation is that ultimately most will be reasonably carried out.  The 
Recommendations call for annual reports on implementation, and the deadline for the 
first such report coincides with the publication of this ATRT2 draft report.  Hopefully 
when this annual report is available, the overall implementation plan and its status 
will be clearly presented so that the community in general can directly assess the 
progress. 
 
Further assessment of ICANN’s implementation of WHOIS RT Recommendations 
can be found in Appendix B. 
 
 
Report Section 17. Summary of ATRT2 Assessment of the 
Implementation of Security Stability and Resiliency (SSR) Review 
Team Recommendations 
 
Actions Taken 
 
A majority of the 28 recommendations (and their subtasks) is as yet incomplete; 
however implementation has at least begun on all recommendations.  The 28 
recommendations translated to 41 subtasks and of the 41 subtasks; 27 subtasks are as 
yet incomplete, representing 66%. 
 
Implementability 
 
In nearly all cases, recommendations appear to be implementable.  There are cases 
where implementation is complete.  In the vast majority of recommendations, staff 
has indicated they did not anticipate or experience any issues when implementing the 
recommendations. 
 
It should be kept in mind, however, that the implementation of a large number of 
recommendations has not been completed and, in some cases, has not even started.  It 
may be that implementation difficulties will be encountered at some future point. 
One notable exception to this general implementability is related to recommendation 
23, in which it is recommended that ICANN “must ensure decisions reached by 
Working Groups and Advisory Committees are reached in an objective manner that is 
free from external or internal pressure.” While objectivity in reaching decisions is a 
worthwhile goal, it is difficult to imagine a decision that is “free from external or 
internal pressure.” 
 
Effectiveness 
 
For those recommendations that have been implemented, the overall impression has 
been that they have been reasonably effective in addressing at least the letter of the 
recommendation.  Unfortunately, many of the recommendations used subjective 
qualifiers and few specified concrete metrics by which effectiveness could be 
measured.  As such, objective measurement of the recommendations’ effectiveness is 
challenging. 
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Summary of Community Input on Implementation 
 
A total of three Public Comments were received on the final report of the SSR 
Review team.  A summary of those comments can be found at: 
http://www.icann.org/en/news/public-comment/report-comments-ssr-rt-final-report-
30aug12-en.pdf  
 
Further assessment of ICANN’s implementation of SSR Review Team 
Recommendations can be found in Appendix C. 
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Resources Accountability Structures Expert Panel
In fulfillment of ATRT Recommendations 23 and 25, calling for a review of
ICANN's Accountability Structures, ICANN has identified an international panel
of experts to serve on the Accountability Structures Expert Panel (ASEP).
Short biographies of each of the three experts is included below.

The ASEP is interested in hearing from the ICANN community regarding your
thoughts on ICANN's accountability structures, particularly the
Reconsideration process and the Independent Review process, and whether
they can or should be modified. Your comments and inputs can be submitted
to ASEP@ICANN.org and comments can be viewed at
http://forum.icann.org/lists/asep/. Please provide your input by 1 October 2012.

The ASEP will be posting documents on this page as they are available.

ASEP Project Plan posted 24 September 2012 [PDF, 83 KB]

Background on Accountability Mechanisms:

Reconsideration Process:
ICANN's Board Governance Committee is responsible for receiving requests
from any person or entity that has been materially affected by any ICANN staff
action or inaction if such affected person or entity believes the action
contradicts established ICANN policies, or by actions or inactions of the Board
that such affected person or entity believes has been taken without
consideration of material information. Note: this is a brief summary of the
relevant Bylaws provisions. For more information about ICANN's
reconsideration process, please visit
http://www.icann.org/en/about/governance/bylaws#IV and
http://www.icann.org/en/groups/board/governance. A suggested
Reconsideration Request form, an explanatory timeline for the
Reconsideration Process and Reconsideration Request documents are
available here.
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Independent Review Process:
ICANN has established a separate process for independent third-party review
of Board actions alleged by an affected party to be inconsistent with ICANN's
Articles of Incorporation or Bylaws. For additional information about the
independent review process, please refer to ICANN Bylaws Article IV, Section
3. The Bylaws provide that requests for independent review will be referred to
an Independent Review Panel ("IRP"). ICANN has designated the
International Centre for Dispute Resolution to operate the independent review
process. To initiate a request for Independent Review, please complete the
ICDR form which can be found here [PDF, 75 KB]. ICDR will then contact you
to discuss the process in more detail. For more information on the ICDR's
International Arbitration rules and procedures, click here. Details of the
supplemental rules for the ICANN process can be found here. IRP documents
can be found here. Answers to recurring questions regarding the IRP are
located here.

Members of the Accountability and Transparency Expert
Panel:

MERVYN E KING S.C. 
BA. LLB (Cum Laude) H Dip Tax (Wits), Ph.D (h.c.) in Law
(Wits)

Mervyn King is a Senior Counsel and former Judge of
the Supreme Court of South Africa. He is Professor
Extraordinaire at the University of South Africa on
Corporate Citizenship, has an honorary Doctor of Laws
from the University of the Witwatersrand, is Chairman
of the King Committee on Corporate Governance in
South Africa, which produced King I, II and III,
President of the Advertising Standards Authority and
First Vice President of the Institute of Directors
Southern Africa

He is Chairman of the International Integrated Reporting Council (IIRC),
Chairman Emeritus of the Global Reporting Initiative (GRI) and a member of
the Private Sector Advisory Group to the World Bank on Corporate
Governance. He chaired the United Nations Committee on Governance and
Oversight.

He has been a chairman, director and chief executive of several companies
listed on the London, Luxembourg and Johannesburg Stock Exchanges.
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He has consulted, advised and spoken on legal, business, advertising,
sustainability and corporate governance issues in 49 countries and has
received many awards. He is the author of The Corporate Citizen and
Transient Caretakers, with Teodorina Lessidrenska, and sits as an arbitrator
and mediator locally and internationally.

 

GRAHAM MCDONALD
Graham McDonald has had a legal career spanning
over 40 years during which he has acted an attorney
involved in the establishment of the legal assistance
for Australia's indigenous population, in his own law
firms, as a corporate regulator, the inaugural Australian
Banking Ombudsman, Chair of the Superannuation
Tribunal, and for 22 years as a Presidential Member of
Australia's Administrative Appeals Tribunal which
hears and determines appeals from Federal
Government departments, agencies and Ministers.

Graham is a judicial pensioner and currently serves on the Board of Auda, the
company that regulates Australia's domain names where he is also chair of
the Finance and Audit Committee.

 

RICHARD MORAN
Richard A. Moran is a nationally known authority on
corporate leadership and workplace issues. He is the
Chief Executive Officer and Vice Chair at Accretive
Solutions and serves as director on several boards. He
is a venture capitalist, former executive at software
companies and a former Accenture partner. His clients
have included News Corporation, AT&T, Apple,
Hewlett Packard, American Airlines and Oracle. He
often works with corporate boards to improve
effectiveness and serves as director on the boards of

the Silicon Valley Chapter of the National Association of Corporate Directors,
EASi, Perfect Forms and First Giving. He has also served on boards of
Mechanics Bank and GluMobile to name a few. Mr. Moran holds an A.B. from
Rutgers College, an M.S. from Indiana University and a Ph.D. from Miami
University.
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Resolution of the ICANN Board

Topic: 

Bylaws Revisions Regarding Reconsideration and Independent Review

Summary: 

Board designates effective date of 11 April 2013 for the approved revisions to the Bylaws relating
to ICANN's Reconsideration and Independent Review processes.

Category: 

Board

Meeting Date: 

Thu, 11 Apr 2013

Resolution Number: 

2013.04.11.06

URL for Resolution: 

https://www.icann.org/en/groups/board/documents/resolutions11apr13en.htm
(https://www.icann.org/en/groups/board/documents/resolutions11apr13en.htm)

Resolution Text: 

Whereas, the Accountability and Transparency Review Team’s Recommendations 23 and 25
recommended that ICANN retain independent experts to review ICANN’s accountability structures
and the historical work performed on those structures. Whereas, ICANN convened the
Accountability Structures Expert Panel (ASEP), comprised of three international experts on issues
of corporate governance, accountability and international dispute resolution, which after research
and review of ICANN’s Reconsideration and Independent Review processes and multiple
opportunities for public input, produced a report in October 2012. Whereas, the ASEP report was
posted for public comment, along with proposed Bylaws revisions to address the
recommendations within the report. Whereas, after ASEP and Board review and consideration of
the public comment received, on 20 December 2012 the Board approved Bylaws revision to give
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effect to the ASEP’s recommendations, and directed additional implementation work to be followed
by a staff recommendation for the effective date if the revised Bylaws. Whereas, as contemplated
within the Board resolution, and as reflected in public comment, further minor revisions are needed
to the Bylaws to provide flexibility in the composition of a standing panel for the Independent
Review process (IRP). Resolved (2013.04.11.06), the Bylaws revisions to Article IV, Section 2
(Reconsideration) and Article IV, Section 3 (Independent Review) as approved by the Board and
subject to a minor amendment to address public comments regarding the composition of a
standing panel for the IRP, shall be effective on 11 April 2013.

Rationale for Resolution: 

The Board’s action in accepting the report of the Accountability Structures Expert Panel (ASEP)
and approving the attendant Bylaws revisions is in furtherance of the Board’s commitment to act
on the recommendations of the Accountability and Transparency Review Team (ATRT). The
ASEP’s work was called for in ATRT Recommendations 23 and 25, and the work performed,
including a review of the recommendations from the President’s Strategy Committee’s work on
Improving Institutional Confidence, is directly aligned with the ATRT requested review. The
adoption of the ASEP’s work represents a great stride in ICANN’s commitment to accountability to
its community. The revised mechanisms adopted today will bring easier access to the
Reconsideration and Independent Review processes through the implementation of forms, the
institution of defined terms to eliminate vagueness, and the ability to bring collective requests. A
new ground for Reconsideration is being added, which will enhance the ability for the community
to seek to hold the Board accountable for its decisions. The revisions are geared towards
instituting more predictability into the processes, and certainty in ICANN’s decision making, while
at the same time making it clearer when a decision is capable of being reviewed. The Bylaws as
further revised also address a potential area of concern raised by the community during the public
comments on this issue, regarding the ability for ICANN to maintain a standing panel for the
Independent Review proceedings. If a standing panel cannot be comprised, or cannot remain
comprised, the Bylaws now allow for Independent Review proceedings to go forward with
individually selected panelists. The adoption of these recommendations will have a fiscal impact
on ICANN, in that there are anticipated costs associated with maintaining a Chair of the standing
panel for the Independent Review process and potential costs to retain other members of the
panel. However, the recommendations are expected to result in less costly and timeconsuming
proceedings, which will be positive for ICANN, the community, and those seeking review under
these accountability structures. The outcomes of this work are expected to have positive impacts
on ICANN and the community in enhanced availability of accountability mechanisms. This decision
is not expected to have any impact on the security, stability or resiliency of the DNS. This is an
Organizational Administrative Function of the Board for which the Board received public comment.
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INTERNATIONAL CENTRE FOR DISPUTE RESOLUTION (ICDR) 
Independent Review Panel 

CASE # 50 2013 001083 
 

 
 

In the matter of an Independent Review Process (IRP) pursuant to the 
Internet Corporation for Assigned Names and Number’s (ICANN’s) Bylaws, 

the International Dispute Resolution Procedures of the ICDR, and the 
Supplementary Procedures for ICANN Independent Review Process 

 
 
Between: DotConnectAfrica Trust;  

(“Claimant”)   
 
 
Represented by Mr. Arif H. Ali of Weil, Gotshal, Manges, LLP 
located at  

 
 
 
And 

 
Internet Corporation for Assigned Names and Numbers 
(ICANN); 
(“Respondent”) 
 
 
Represented by Mr. Jeffrey A. LeVee of Jones Day, LLP located at 

 
 

    
Claimant and the Respondent are hereafter jointly referred to as the 
“Parties”.  

 
 

THIRD DECLARATION ON THE IRP PROCEDURE  
 
 

1. This Declaration is rendered following the Panel’s review of the Parties’ 
written submissions concerning the following two issues filed on 8 April 
2015: 

 

Contact Information Redacted

Contact Information Redacted
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i) Presence of and opportunity for the Panel only to ask 
witnesses viva voce questions during any in-person, 
telephonic or video hearing ordered by the Panel; and 

 
ii) Evidentiary treatment by the Panel of the witness statements 

already filed, if there is to be no cross-examination by the 
Parties and no viva voce questions asked by the Panel 
during any in-person, telephonic or video hearing ordered by 
the Panel. 

 
 
I. THE PARTIES’ POSITIONS 
 
 

2. DCA Trust submits that witnesses should be present (or available by 
telephone or videoconference, as appropriate) and the Panel should 
have the opportunity to ask witnesses questions viva voce during any 
in-person, telephonic or video hearing the Panel orders, and counsel 
tendering the witness for examination should have the opportunity to 
ask follow-up questions in light of the Panel’s questions, as well as a 
brief opportunity for direct examination.  

 
3. DCA Trust also submits “the Panel should give the witness statements 

filed full weight and effect as presented, provided that each party 
complies with the procedural orders of the Panel, that is, tendering the 
witnesses for examination. In the event a witness is unavailable […] 
without a valid reason for viva voce questioning by the Panel during 
any…hearing ordered by the Panel, DCA respectfully requests that the 
Panel exercise its discretion to strike the statement of such witness, 
draw adverse inferences against the testimony of the witness, or 
otherwise accord negative evidentiary treatment to the testimony of the 
witness as the Panel deems appropriate.” 

 
4. Finally, DCA Trust submits that “ICANN’s announcement at this stage 

of the proceedings – months after the Panel ruled on the issue of live 
witness testimony – that it will not make its witnesses available should 
have cost consequences for ICANN. The approach ICANN has 
adopted is characteristic of its position throughout these proceedings: 
constantly making ad hoc decisions to suit ICANN’s strategic interests 
with seemingly little regard for the principles of transparency, fairness 
and accountability embodied in its governing documents and espoused 
by its leadership.” 

 
5. ICANN on the other hand argues that, “ICANN’s Bylaws do not permit 

any examination of witnesses by the parties or the Panel during the 
hearing.” In support of this proposition, ICANN cites Article IV, section 
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3, and Paragraph 12 of its Bylaws. ICANN also writes that it 
“understands that, in its March 24, 2015 declaration, the Panel 
concluded that a hearing could include not only arguments but 
examination of witnesses, rejecting ICANN’s argument that the hearing 
of witnesses was not permissible. However, ICANN has determined 
that it has no choice but to follow the provisions of its Bylaws that set 
forth the rules for all Independent Review proceedings.” Instead, 
ICANN offers the Panel the possibility to ask witnesses questions in 
writing.    

 
6. With respect to the second issue identified in paragraph 1, ICANN 

submits that, “the law is clear that there is no ‘right’ to cross-
examination in an arbitration (much less an independent Review 
proceeding). If the written testimony is demonstrated to be [at] odds 
with other testimony and exhibits, the written testimony can be given 
less (or even no) weight. On the other hand, if the written testimony is 
consistent with other testimony and exhibits, the Panel likely would 
credit the veracity of the written testimony.” 

 
7. According to ICANN, in this matter, ICANN “has two declarants – Ms. 

Dryden and Mr. Chalaby. Ms. Dryden’s declaration addresses events 
that occurred before and during the Governmental Advisory Committee 
(GAC) meeting at which the GAC issued ‘consensus advice’ against 
DCA’s application for .AFRICA. After ICANN submitted Ms. Dryden’s 
declaration, ICANN produced documents from the GAC that confirm 
the accuracy of Ms. Dryden’s testimony and refute DCA’s position. 
[…]” 

 
8. ICANN also submits that, “Mr. Chalaby’s declaration addresses DCA’s 

claim that two of ICANN’s Board members might have had conflicts of 
interest when they voted to accept the GAC Advice that DCA’s 
application not proceed. DCA has never submitted any evidence on 
the conflict issue, and DCA’s Reply Memorial does not even address 
the issue. Ms. Bekele’s declaration…does briefly address the conflict 
issue but does not submit any evidence to rebut Mr. Chalaby’s 
statements or the exhibits that Mr. Chalaby referenced (including 
ICANN’s conflict of interest policy and how the policy was followed in 
this instance).” 

 
 
II. ANALYSIS OF THE ISSUES AND REASONS 
 
 

9. ICANN is not an ordinary California nonprofit organization. Rather it 
has a large international purpose and responsibility to coordinate and 
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ensure the stable and secure operation of the Internet’s unique 
identifier systems.  
 

10. Indeed, Article 4 of ICANN’s Articles of Incorporation require ICANN to 
“operate for the benefit of the Internet community as a whole, carrying 
out its activities in conformity with relevant principles of international 
law and applicable international conventions and local law and, to the 
extent appropriate and consistent with these Articles and its Bylaws, 
through open and transparent processes that enable competition and 
open entry in Internet-related markets.” ICANN’s Bylaws also impose 
duties on it to act in an open, transparent and fair manner with 
integrity.  

 
11. ICANN’s Bylaws (as amended on 11 April 2013) read in relevant parts 

as follows: 
 

ARTICLE IV: ACCOUNTABILITY AND REVIEW 
 
Section 3. INDEPENDENT REVIEW OF BOARD ACTIONS 
 
1. In addition to the reconsideration process described in 

Section 2 of this Article, ICANN shall have in place a 
separate process for independent third-party review of Board 
actions alleged by an affected party to be inconsistent with 
the Articles of Incorporation or Bylaws.  

[…] 
 
4. Requests for such independent review shall be referred to 

an Independent Review Process Panel […], which shall be 
charged with comparing contested actions of the Board to 
Articles of Incorporation and Bylaws, and with declaring 
whether the Board has acted consistently with the provisions 
of those Articles of Incorporation and Bylaws. The IRP Panel 
must apply a defined standard of review to the IRP request, 
focusing on: 

 
 a. did the Board act without conflict of interest in taking 

its decision? 
 b. did the Board exercise due diligence and care in 

having a reasonable amount of facts in front of them?; and 
 c. did the Board members exercise independent 

judgment in taking the decision, believed to be in the best 
interests of the company? [Emphasis by way of italics is that 
of the Panel] 
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12. Section 8 of the Supplementary Procedures for ICANN Independent 
Review Process similarly subject the IRP to the standard of review set 
out in subparagraphs a., b., and c., above, and add: 

 
If a requestor demonstrates that the ICANN Board did not 
make a reasonable inquiry to determine it had sufficient facts 
available, ICANN Board members had a conflict of interest in 
participating in the decision, or the decision was not an 
exercise in independent judgment, believed by the ICANN 
Board to be in the best interests of the company, after taking 
account of the internet community and the global public 
interest, the requestor will have established proper grounds 
for review. 

 
13. In the Panel’s view, Article IV, Section 3, and Paragraph 4 of ICANN’s 

Bylaws (reproduced above) – the Independent Review Process – was 
designed and set up to offer the Internet community, an accountability 
process that would ensure that ICANN acted in a manner consistent 
with ICANN’s Articles of Incorporation and Bylaws. 

 
14. Both ICANN’s Bylaws and the Supplementary Rules require an IRP 

Panel to examine and decide whether the Board has acted consistently 
with the provisions of the Articles of Incorporation and Bylaws. As 
ICANN’s Bylaws explicitly put it, an IRP Panel is “charged with 
comparing contested actions of the Board […], and with declaring 
whether the Board has acted consistently with the provisions of the 
Articles of Incorporation and Bylaws.  

 
15. The IRP is the only independent third party process that allows review 

of board actions to ensure their consistency with the Articles of 
Incorporation or Bylaws. As already explained in this Panel’s 14 
August 2014 Declaration on the IRP Procedure (“August 2014 
Declaration”), the avenues of accountability for applicants that have 
disputes with ICANN do not include resort to the courts. Applications 
for gTLD delegations are governed by ICANN’s Guidebook, which 
provides that applicants waive all right to resort to the courts: 

 
“Applicant hereby releases ICANN […] from any and all claims that arise out of, 
are based upon, or are in any way related to, any action or failure to act by 
ICANN […] in connection with ICANN’s review of this application, investigation, 
or verification, any characterization or description of applicant or the information 
in this application, any withdrawal of this application or the decision by ICANN to 
recommend or not to recommend, the approval of applicant’s gTLD application.  
APPLICANT AGREES NOT TO CHALLENGE, IN COURT OR ANY OTHER 
JUDICIAL FORA, ANY FINAL DECISION MADE BY ICANN WITH RESPECT 
TO THE APPLICATION, AND IRREVOCABLY WAIVES ANY RIGHT TO SUE 
OR PROCEED IN COURT OR ANY OTHER JUDICIAL FORA ON THE BASIS 
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OF ANY OTHER LEGAL CLAIM AGAINST ICANN ON THE BASIS OF ANY 
OTHER LEGAL CLAIM.” 

 
Thus, assuming that the foregoing waiver of any and all judicial 
remedies is valid and enforceable, then the only and ultimate 
“accountability” remedy for an applicant is the IRP.   

16. Accountability requires an organization to explain or give reasons for 
its activities, accept responsibility for them and to disclose the results 
in a transparent manner. 

 
17. ICANN’s Bylaws have determined that the IRP would be governed by 

the ICDR International Arbitration Rules (“ICDR Rules”) as 
supplemented by the Supplementary Procedures.  In the event there is 
any inconsistency between these Supplementary Procedures and the 
ICDR Rules, the Supplementary Procedures are to govern.  

 
18. Again, as explained in this Panel’s August 2014 Declaration, “a key 

provision of the ICDR Rules, Article 16, under the heading “Conduct of 
Arbitration” confers upon the Panel the power to “conduct 
[proceedings] in whatever manner [the Panel] considers appropriate, 
provided that the parties are treated with equality and that each party 
has the right to be heard and is given a fair opportunity to present its 
case.”  

 
19. Another key provision of the ICDR Rules, Article 36 directs the Panel 

to “interpret and apply these Rules insofar as they relate to its powers 
and duties”. Like in all other ICDR proceedings, the details of the 
exercise of such powers are left to the discretion of the Panel itself. 

 
20. Nothing in the Supplementary Procedures either expressly or implicitly 

conflicts with or overrides the general and broad powers that Articles 
16 and 36 of the ICDR Rules confer upon the Panel to interpret and 
determine the manner in which the IRP proceedings are to be 
conducted and to assure that each party is given a fair opportunity to 
present its case.  

 
21. In order to keep the costs and burdens of independent review as low 

as possible, ICANN’s Bylaws, in Article IV, Section 3 and Paragraph 
12, suggests that the IRP Panel conduct its proceedings by email and 
otherwise via the Internet to the maximum extent feasible, and where 
necessary the IRP Panel may hold meetings by telephone. Use of the 
words “should” and “may” versus “shall” are demonstrative of this 
point. In the same paragraph, however, ICANN’s Bylaws state that, “in 
the unlikely event that a telephonic or in-person hearing is convened, 
the hearing shall be limited to argument only; all evidence, including 
witness statements, must be submitted in writing in advance.” 
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22. The Panel finds that this last sentence in Paragraph 12 of ICANN’s 

Bylaws, unduly and improperly restricts the Panel’s ability to conduct 
the “independent review” it has been explicitly mandated to carryout in 
Paragraph 4 of Section 3 in the manner it considers appropriate.  

 
23. How can a Panel compare contested actions of the Board and declare 

whether or not they are consistent with the provisions of the Articles of 
Incorporation and Bylaws, without the ability to fact find and make 
enquiries concerning those actions in the manner it considers 
appropriate? 

 
24. How can the Panel for example, determine, if the Board acted without 

conflict of interest, exercised due diligence and care in having a 
reasonable amount of facts in front of it, or exercised independent 
judgment in taking decisions, if the Panel can not ask the questions it 
needs to, in the manner it needs to or considers fair, just and 
appropriate in the circumstances? 

 
25. How can the Panel ensure that the parties to this IRP are treated with 

equality and that each party has the right to be heard and is given a 
fair opportunity to present its case with respect to the mandate the 
Panel has been given, if as ICANN submits, “ICANN’s Bylaws do not 
permit any examination of witnesses by the parties or the Panel during 
the hearing”?  

 
26. The Panel is unanimously of the view that it cannot. The Panel is also 

of the view that any attempt by ICANN in this case to prevent it from 
carrying out its independent review of ICANN Board’s actions in the 
manner that the Panel considers appropriate under the circumstances 
deprives the accountability and review process set out in the Bylaws of 
any meaning. 

 
27. ICANN has filed two ‘Declarations’ in this IRP, one signed by Ms. 

Heather Dryden, a Senior Policy Advisor at the International 
Telecommunications Policy and Coordination Directorate at Industry 
Canada, and Chair of ICANN Government Advisory Committee from 
2010 to 2013, and the other by Mr. Cherine Chalaby, a member of the 
Board of Directors of ICANN since 2010. Mr. Chalaby is also, since its 
inception, one of three members of the Subcommittee on Ethics and 
Conflicts of ICANN’s Board of Governance Committee.  

 
28. In their respective statements, both individuals have confirmed that 

they “have personal knowledge of the matters set forth in [their] 
declaration and [are] competent to testify to these matters if called as a 
witness.” These statements were most likely prepared under the 
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common law tradition and with direct input of counsel. It also appears 
that ICANN’s witnesses signed their respective Declarations with full 
knowledge that they may be called as a witness to explain and 
elaborate on their statements. Considering the above, it is apparent 
that ICANN has changed its position since it filed its Declarations.  

 
29. In his Declaration, Mr. Chalaby states that “all members of the NGPC 

were asked to and did specifically affirm that they did not have a 
conflict of interest related to DCA’s application for .AFRICA when they 
voted on the GAC advice. In addition, the NGPC asked the BGC to 
look into the issue further, and the BGC referred the matter to the 
Subcommittee. After investigating the matter, the Subcommittee 
concluded that Chris Disspain and Mike Silber did not have conflicts of 
interest with respect to DCA’s application for .AFRICA.” 

 
30. The Panel considers it important and useful for ICANN’s witnesses, 

and in particular, Mr. Chalaby as well as for Ms. Sophia Bekele Eshete 
to be present at the hearing of this IRP.  

 
31. While the Panel takes note of ICANN’s position depicted on page 2 of 

its 8 April 2015 letter, the Panel nonetheless invites ICANN to 
reconsider its position. 

 
32. The Panel also takes note of ICANN’s offer in that same letter to 

address written questions to its witnesses before the hearing, and if the 
Panel needs more information after the hearing to clarify the evidence 
presented during the hearing. The Panel, however, is unanimously of 
the view that this approach is fundamentally inconsistent with the 
requirements in ICANN’s Bylaws for it to act openly, transparently, 
fairly and with integrity.    

 
33. As already indicated in this Panel’s August 2014 Declaration, analysis 

of the propriety of ICANN’s decisions in this case will depend at least in 
part on evidence about the intentions and conduct of ICANN’s top 
personnel. Even though the Parties have explicitly agreed that neither 
will have an opportunity to cross-examine the witnesses of the other in 
this IRP, the Panel is of the view that ICANN should not be allowed to 
rely on written statements of its top officers attesting to the propriety of 
their actions and decisions without an opportunity for the Panel and 
thereafter DCA Trust’s counsel to ask any follow-up questions arising 
out of the Panel’s questions of ICANN’s witnesses. The same 
opportunity of course will be given to ICANN to ask questions of Ms. 
Bekele Eshete, after the Panel has directed its questions to her. 
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34. The Parties having agreed that there will be no cross-examination of 
witnesses in this IRP, the procedure for asking witnesses questions at 
the hearing shall be as follows: 

 
a) The Panel shall first have an opportunity to ask any witness 

any questions it deems necessary or appropriate; 
b) Each Party thereafter, shall have an opportunity to ask any 

follow-up questions the Panel permits them to ask of any 
witness. 

 
35. The Panel of course, reserves and retains the right to modify and 

adapt the above procedure during the hearing as it deems it 
appropriate or necessary. The Panel shall also at all times have 
complete control over the procedure in relation to the witnesses 
answering viva voce any questions that the Panel or any follow-up 
questions that a Party may have for them. 

 
 
III. DECLARATION OF THE PANEL 
 
 

36. Based on the foregoing, after having carefully considered the Parties’ 
written submissions, and after deliberation, the Panel is of the view that 
the hearing in this IRP should be in-person in Washington, D.C. at the 
offices of Jones Day on 22 and 23 May 2015.  
 

37. Based on the above, the Panel requires all three witnesses in this IRP 
to be physically present at the hearing in Washington, D.C. If a witness 
fails to appear at the hearing without a valid reason acceptable to the 
Panel, the Panel shall in its sole discretion draw the necessary 
inferences and reach appropriate conclusions regarding that witness’s 
Declaration. 

 
38. Based on the above, the Panel requires all three witnesses in this IRP 

to answer viva voce any questions the Panel may have for them, and 
thereafter, answer any follow up questions that counsel for the Parties 
may have for them in respect to the questions asked by the Panel. 

 
39. Finally, considering the Panel’s decisions above with respect to the 

first issue set out in paragraph 1, the second issue in that same 
paragraph is moot and no longer requires consideration by the Panel 
at this stage. 

 
40. The Panel reserves its decision on the issue of costs relating to this 

stage of the proceeding until the decision on the merits. 
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The parties should consider adding:

a. The place of mediation shall be [city, (province or state), country]; and

b. The language(s) of the mediation shall be __________.

If the parties want to use a mediator to resolve an existing dispute, they may 
enter into the following submission agreement:

The parties hereby submit the following dispute to mediation 
administered by the International Centre for Dispute Resolution in 
accordance with its International Mediation Rules. (The clause may also 
provide for the qualifications of the mediator(s), the place of mediation, 
and any other item of concern to the parties.)

International Arbitration

A dispute can be submitted to an arbitral tribunal for a final and binding 
decision. In ICDR arbitration, each party is given the opportunity to make a case 
presentation following the process provided by these Rules and the tribunal.

Parties can provide for arbitration of future disputes by inserting the following 
clause into their contracts:

Any controversy or claim arising out of or relating to this contract, or the 
breach thereof, shall be determined by arbitration administered by the 
International Centre for Dispute Resolution in accordance with its 
International Arbitration Rules.

 
The parties should consider adding:

a. The number of arbitrators shall be (one or three);

b. The place of arbitration shall be [city, (province or state), country]; and 

c. The language(s) of the arbitration shall be ________________.

For more complete clause-drafting guidance, please refer to the ICDR Guide to 
Drafting International Dispute Resolution Clauses on the Clause Drafting page 
at www.icdr.org. When writing a clause or agreement for dispute resolution, the 
parties may choose to confer with the ICDR on useful options. Please see the 
contact information provided in How to File a Case with the ICDR.
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International Expedited Procedures

The Expedited Procedures provide parties with an expedited and simplified 
arbitration procedure designed to reduce the time and cost of an arbitration.

The Expedited Procedures shall apply in any case in which no disclosed claim or 
counterclaim exceeds USD $250,000 exclusive of interest and the costs of 
arbitration. The parties may agree to the application of these Expedited 
Procedures on matters of any claim size.

Where parties intend that the Expedited Procedures shall apply regardless of the 
amount in dispute, they may consider the following clause:

Any controversy or claim arising out of or relating to this contract, or the 
breach thereof, shall be determined by arbitration administered by the 
International Centre for Dispute Resolution in accordance with its 
International Expedited Procedures.

The parties should consider adding:

a. The place of arbitration shall be (city, [province or state], country); and

b. The language(s) of the arbitration shall be __________.

Features of the International Expedited Procedures:

• Parties may choose to apply the Expedited Procedures to cases of any size;

• Comprehensive filing requirements;

• Expedited arbitrator appointment process with party input;

• Appointment from an experienced pool of arbitrators ready to serve on an 
expedited basis;

• Early preparatory conference call with the arbitrator requiring participation of 
parties and their representatives;

• Presumption that cases up to $100,000 will be decided on documents only;

• Expedited schedule and limited hearing days, if any; and

• An award within 30 calendar days of the close of the hearing or the date 
established for the receipt of the parties’ final statements and proofs.
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Whenever a singular term is used in the International Mediation or International 
Arbitration Rules, such as “party,” “claimant,” or “arbitrator,” that term shall 
include the plural if there is more than one such entity.

The English-language version of these Rules is the official text for questions of 
interpretation.

How to File a Case with the ICDR

Parties initiating a case with the International Centre for Dispute Resolution or 
the American Arbitration Association may file online via AAAWebFile® (File & 
Manage a Case) at www.icdr.org, by mail, or facsimile (fax). For filing assistance, 
parties may contact the ICDR directly at any ICDR or AAA office.

Mail:
International Centre for Dispute Resolution Case Filing Services
1101 Laurel Oak Road, Suite 100
Voorhees, NJ, 08043
United States

AAAWebFile: www.icdr.org
Email: casefiling@adr.org
Phone: +1.856.435.6401
Fax: +1.212.484.4178
Toll-free phone in the U.S. and Canada: +1.877.495.4185 
Toll- free fax in the U.S. and Canada: +1.877.304.8457

For further information about these Rules, visit the ICDR website at www.icdr.org 
or call +1.212.484.4181.
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International Mediation Rules

1. Agreement of Parties

Whenever parties have agreed in writing to mediate disputes under these 
International Mediation Rules or have provided for mediation or conciliation of 
existing or future international disputes under the auspices of the International 
Centre for Dispute Resolution (ICDR), the international division of the American 
Arbitration Association (AAA), or the AAA without designating particular Rules, 
they shall be deemed to have made these Rules, as amended and in effect as of 
the date of the submission of the dispute, a part of their agreement. The parties 
by mutual agreement may vary any part of these Rules including, but not limited 
to, agreeing to conduct the mediation via telephone or other electronic or 
technical means.

2. Initiation of Mediation

1. Any party or parties to a dispute may initiate mediation under the ICDR’s auspices 
by making a request for mediation to any ICDR or AAA office or case management 
center via telephone, email, regular mail, or fax. Requests for mediation may also 
be filed online via AAA WebFile at www.icdr.org.

2. The party initiating the mediation shall simultaneously notify the other party or 
parties of the request. The initiating party shall provide the following information 
to the ICDR and the other party or parties as applicable:

a. a copy of the mediation provision of the parties’ contract or the parties’ 
stipulation to mediate;

b. the names, regular mail addresses, email addresses, and telephone numbers 
of all parties to the dispute and representatives, if any, in the mediation;

c. a brief statement of the nature of the dispute and the relief requested;

d. any specific qualifications the mediator should possess.

3. Where there is no preexisting stipulation or contract by which the parties have 
provided for mediation of existing or future disputes under the auspices of the 
ICDR, a party may request the ICDR to invite another party to participate in 
“mediation by voluntary submission.” Upon receipt of such a request, the ICDR 
will contact the other party or parties involved in the dispute and attempt to 
obtain a submission to mediation.

3. Representation

Subject to any applicable law, any party may be represented by persons of the 
party’s choice. The names and addresses of such persons shall be communicated 
in writing to all parties and to the ICDR.
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4. Appointment of the Mediator

If the parties have not agreed to the appointment of a mediator and have not 
provided any other method of appointment, the mediator shall be appointed in 
the following manner:

a. Upon receipt of a request for mediation, the ICDR will send to each party a list 
of mediators from the ICDR’s Panel of Mediators. The parties are encouraged 
to agree to a mediator from the submitted list and to advise the ICDR of their 
agreement.

b. If the parties are unable to agree upon a mediator, each party shall strike 
unacceptable names from the list, number the remaining names in order of 
preference, and return the list to the ICDR. If a party does not return the list 
within the time specified, all mediators on the list shall be deemed 
acceptable. From among the mediators who have been mutually approved 
by the parties, and in accordance with the designated order of mutual 
preference, the ICDR shall invite a mediator to serve.

c. If the parties fail to agree on any of the mediators listed, or if acceptable 
mediators are unable to serve, or if for any other reason the appointment 
cannot be made from the submitted list, the ICDR shall have the authority to 
make the appointment from among other members of the Panel of Mediators 
without the submission of additional lists.

5. Mediator’s Impartiality and Duty to Disclose

1. ICDR mediators are required to abide by the Model Standards of Conduct for 
Mediators in effect at the time a mediator is appointed to a case. Where there 
is a conflict between the Model Standards and any provision of these Mediation 
Rules, these Mediation Rules shall govern. The Standards require mediators to (i) 
decline a mediation if the mediator cannot conduct it in an impartial manner, and 
(ii) disclose, as soon as practicable, all actual and potential conflicts of interest that 
are reasonably known to the mediator and could reasonably be seen as raising a 
question about the mediator’s impartiality.

2. Prior to accepting an appointment, ICDR mediators are required to make a 
reasonable inquiry to determine whether there are any facts that a reasonable 
individual would consider likely to create a potential or actual conflict of interest 
for the mediator. ICDR mediators are required to disclose any circumstance likely 
to create a presumption of bias or prevent a resolution of the parties’ dispute 
within the time frame desired by the parties. Upon receipt of such disclosures, 
the ICDR shall immediately communicate the disclosures to the parties for their 
comments.

3. The parties may, upon receiving disclosure of actual or potential conflicts of 
interest of the mediator, waive such conflicts and proceed with the mediation. In 
the event that a party disagrees as to whether the mediator shall serve, or in the 
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event that the mediator’s conflict of interest might reasonably be viewed as 
undermining the integrity of the mediation, the mediator shall be replaced.

6. Vacancies

If any mediator shall become unwilling or unable to serve, the ICDR will appoint 
another mediator, unless the parties agree otherwise, in accordance with Rule 4.

7. Duties and Responsibilities of the Mediator

1. The mediator shall conduct the mediation based on the principle of party 
self-determination. Self-determination is the act of coming to a voluntary, 
un-coerced decision in which each party makes free and informed choices as to 
process and outcome.

2. The mediator is authorized to conduct separate or ex parte meetings and other 
communications with the parties and/or their representatives, before, during, and 
after any scheduled mediation conference. Such communications may be 
conducted via telephone, in writing, via email, online, in person, or otherwise.

3. The parties are encouraged to exchange all documents pertinent to the relief 
requested. The mediator may request the exchange of memoranda on issues, 
including the underlying interests and the history of the parties’ negotiations. 
Information that a party wishes to keep confidential may be sent to the mediator, 
as necessary, in a separate communication with the mediator.

4. The mediator does not have the authority to impose a settlement on the parties 
but will attempt to help them reach a satisfactory resolution of their dispute. 
Subject to the discretion of the mediator, the mediator may make oral or written 
recommendations for settlement to a party privately or, if the parties agree, to all 
parties jointly.

5. In the event that a complete settlement of all or some issues in dispute is not 
achieved within the scheduled mediation conference(s), the mediator may  
continue to communicate with the parties for a period of time in an ongoing effort 
to facilitate a complete settlement.

6. The mediator is not a legal representative of any party and has no fiduciary duty to 
any party.

8. Responsibilities of the Parties

1. The parties shall ensure that appropriate representatives of each party having 
authority to consummate a settlement attend the mediation conference.

2. Prior to and during the scheduled mediation conference(s), the parties and their 
representatives shall, as appropriate to each party’s circumstances, exercise their 
best efforts to prepare for and engage in a meaningful and productive mediation.
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9. Privacy

Mediation conferences and related mediation communications are private  
proceedings. The parties and their representatives may attend mediation  
conferences. Other persons may attend only with the permission of the parties 
and with the consent of the mediator.

10. Confidentiality

1. Subject to applicable law or the parties’ agreement, confidential information 
disclosed to a mediator by the parties or by other participants (witnesses) in the 
course of the mediation shall not be divulged by the mediator. The mediator shall 
maintain the confidentiality of all information obtained in the mediation, and all 
records, reports, or other documents received by a mediator while serving in that 
capacity shall be confidential.

2. The mediator shall not be compelled to divulge such records or to testify in  
regard to the mediation in any adversary proceeding or judicial forum.

3. The parties shall maintain the confidentiality of the mediation and shall not rely 
on, or introduce as evidence in any arbitral, judicial, or other proceeding the  
following, unless agreed to by the parties or required by applicable law:

a. views expressed or suggestions made by a party or other participant with 
respect to a possible settlement of the dispute;

b. admissions made by a party or other participant in the course of the  
mediation proceedings;

c. proposals made or views expressed by the mediator; or

d. the fact that a party had or had not indicated willingness to accept a proposal 
for settlement made by the mediator.

11. No Stenographic Record

There shall be no stenographic record of the mediation process.

12. Termination of Mediation

The mediation shall be terminated:

a. by the execution of a settlement agreement by the parties; or

b. by a written or verbal declaration of the mediator to the effect that further  
efforts at mediation would not contribute to a resolution of the parties’  
dispute; or

c. by a written or verbal declaration of all parties to the effect that the mediation 
proceedings are terminated; or
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d. when there has been no communication between the mediator and any party 
or party’s representative for 21 days following the conclusion of the mediation 
conference.

13. Exclusion of Liability

Neither the ICDR nor any mediator is a necessary party in judicial proceedings  
relating to the mediation. Neither the ICDR nor any mediator shall be liable  
to any party for any error, act, or omission in connection with any mediation  
conducted under these Rules.

14. Interpretation and Application of Rules

The mediator shall interpret and apply these Rules insofar as they relate to the 
mediator’s duties and responsibilities. All other Rules shall be interpreted and 
applied by the ICDR.

15. Deposits

Unless otherwise directed by the mediator, the ICDR will require the parties to 
deposit in advance of the mediation conference such sums of money as it, in 
consultation with the mediator, deems necessary to cover the costs and expenses 
of the mediation and shall render an accounting to the parties and return any 
unexpended balance at the conclusion of the mediation.

16. Expenses

All expenses of the mediation, including required travel and other expenses or 
charges of the mediator, shall be borne equally by the parties unless they agree 
otherwise. The expenses of participants for either side shall be paid by the party 
requesting the attendance of such participants.

17. Cost of Mediation

FOR THE CURRENT ADMINISTRATIVE FEE SCHEDULE, PLEASE VISIT  
www.adr.org/internationalfeeschedule. 

18. Language of Mediation

If the parties have not agreed otherwise, the language(s) of the mediation shall 
be that of the documents containing the mediation agreement.
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International Arbitration Rules

Article 1: Scope of These Rules

1. Where parties have agreed to arbitrate disputes under these International  
Arbitration Rules (“Rules”), or have provided for arbitration of an international 
dispute by the International Centre for Dispute Resolution (ICDR) or the American 
Arbitration Association (AAA) without designating particular rules, the arbitration 
shall take place in accordance with these Rules as in effect at the date of  
commencement of the arbitration, subject to modifications that the parties may 
adopt in writing. The ICDR is the Administrator of these Rules.

2. These Rules govern the arbitration, except that, where any such rule is in conflict 
with any provision of the law applicable to the arbitration from which the parties 
cannot derogate, that provision shall prevail.

3. When parties agree to arbitrate under these Rules, or when they provide for  
arbitration of an international dispute by the ICDR or the AAA without designating  
particular rules, they thereby authorize the ICDR to administer the arbitration. 
These Rules specify the duties and responsibilities of the ICDR, a division of the 
AAA, as the Administrator. The Administrator may provide services through any of 
the ICDR’s case management offices or through the facilities of the AAA or arbitral 
institutions with which the ICDR or the AAA has agreements of cooperation.  
Arbitrations administered under these Rules shall be administered only by the 
ICDR or by an individual or organization authorized by the ICDR to do so.

4. Unless the parties agree or the Administrator determines otherwise, the  
International Expedited Procedures shall apply in any case in which no disclosed 
claim or counterclaim exceeds USD $250,000 exclusive of interest and the costs of 
arbitration. The parties may also agree to use the International Expedited  
Procedures in other cases. The International Expedited Procedures shall be  
applied as described in Articles E-1 through E-10 of these Rules, in addition to any  
other portion of these Rules that is not in conflict with the Expedited Procedures. 
Where no party’s claim or counterclaim exceeds USD $100,000 exclusive of  
interest, attorneys’ fees, and other arbitration costs, the dispute shall be resolved 
by written submissions only unless the arbitrator determines that an oral hearing  
is necessary.

Commencing the Arbitration

Article 2: Notice of Arbitration

1. The party initiating arbitration (“Claimant”) shall, in compliance with Article 10, 
give written Notice of Arbitration to the Administrator and at the same time to the 
party against whom a claim is being made (“Respondent”). The Claimant may also 
initiate the arbitration through the Administrator’s online filing system located at 
www.icdr.org.
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2. The arbitration shall be deemed to commence on the date on which the  
Administrator receives the Notice of Arbitration.

3. The Notice of Arbitration shall contain the following information:

a. a demand that the dispute be referred to arbitration;

b. the names, addresses, telephone numbers, fax numbers, and email addresses 
of the parties and, if known, of their representatives;

c. a copy of the entire arbitration clause or agreement being invoked, and, 
where claims are made under more than one arbitration agreement, a copy of 
the arbitration agreement under which each claim is made;

d. a reference to any contract out of or in relation to which the dispute arises;

e. a description of the claim and of the facts supporting it;

f. the relief or remedy sought and any amount claimed; and

g. optionally, proposals, consistent with any prior agreement between or among 
the parties, as to the means of designating the arbitrators, the number of 
arbitrators, the place of arbitration, the language(s) of the arbitration, and any 
interest in mediating the dispute.

4. The Notice of Arbitration shall be accompanied by the appropriate filing fee.

5. Upon receipt of the Notice of Arbitration, the Administrator shall communicate 
with all parties with respect to the arbitration and shall acknowledge the  
commencement of the arbitration.

Article 3: Answer and Counterclaim

1. Within 30 days after the commencement of the arbitration, Respondent shall  
submit to Claimant, to any other parties, and to the Administrator a written  
Answer to the Notice of Arbitration.

2. At the time Respondent submits its Answer, Respondent may make any  
counterclaims covered by the agreement to arbitrate or assert any setoffs and 
Claimant shall within 30 days submit to Respondent, to any other parties, and to 
the Administrator a written Answer to the counterclaim or setoffs.

3. A counterclaim or setoff shall contain the same information required of a Notice  
of Arbitration under Article 2(3) and shall be accompanied by the appropriate 
filing fee.

4. Respondent shall within 30 days after the commencement of the arbitration  
submit to Claimant, to any other parties, and to the Administrator a response  
to any proposals by Claimant not previously agreed upon, or submit its own  
proposals, consistent with any prior agreement between or among the parties, as 
to the means of designating the arbitrators, the number of arbitrators, the place 
of the arbitration, the language(s) of the arbitration, and any interest in mediating 
the dispute.
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5. The arbitral tribunal, or the Administrator if the tribunal has not yet been  
constituted, may extend any of the time limits established in this Article if it  
considers such an extension justified.

6. Failure of Respondent to submit an Answer shall not preclude the arbitration  
from proceeding.

7. In arbitrations with multiple parties, Respondent may make claims or assert setoffs 
against another Respondent and Claimant may make claims or assert setoffs 
against another Claimant in accordance with the provisions of this Article 3.

Article 4: Administrative Conference

The Administrator may conduct an administrative conference before the arbitral 
tribunal is constituted to facilitate party discussion and agreement on issues such 
as arbitrator selection, mediating the dispute, process efficiencies, and any other 
administrative matters.

Article 5: Mediation

Following the time for submission of an Answer, the Administrator may invite the 
parties to mediate in accordance with the ICDR’s International Mediation Rules. 
At any stage of the proceedings, the parties may agree to mediate in accordance 
with the ICDR’s International Mediation Rules. Unless the parties agree otherwise, 
the mediation shall proceed concurrently with arbitration and the mediator shall 
not be an arbitrator appointed to the case.

Article 6: Emergency Measures of Protection

1. A party may apply for emergency relief before the constitution of the arbitral  
tribunal by submitting a written notice to the Administrator and to all other 
parties setting forth the nature of the relief sought, the reasons why such relief is 
required on an emergency basis, and the reasons why the party is entitled to such 
relief. The notice shall be submitted concurrent with or following the submission 
of a Notice of Arbitration. Such notice may be given by email, or as otherwise 
permitted by Article 10, and must include a statement certifying that all parties 
have been notified or an explanation of the steps taken in good faith to notify all 
parties.

2. Within one business day of receipt of the notice as provided in Article 6(1), the 
Administrator shall appoint a single emergency arbitrator. Prior to accepting 
appointment, a prospective emergency arbitrator shall, in accordance with Article 
13, disclose to the Administrator any circumstances that may give rise to justifiable 
doubts as to the arbitrator’s impartiality or independence. Any challenge to the 
appointment of the emergency arbitrator must be made within one business day 
of the communication by the Administrator to the parties of the appointment of 
the emergency arbitrator and the circumstances disclosed.
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3. The emergency arbitrator shall as soon as possible, and in any event within two 
business days of appointment, establish a schedule for consideration of the  
application for emergency relief. Such schedule shall provide a reasonable  
opportunity to all parties to be heard and may provide for proceedings by  
telephone, video, written submissions, or other suitable means, as alternatives to 
an in-person hearing. The emergency arbitrator shall have the authority vested in 
the arbitral tribunal under Article 19, including the authority to rule on her/his own 
jurisdiction, and shall resolve any disputes over the applicability of this Article.

4. The emergency arbitrator shall have the power to order or award any interim or 
conservancy measures that the emergency arbitrator deems necessary, including 
injunctive relief and measures for the protection or conservation of property. Any 
such measures may take the form of an interim award or of an order. The  
emergency arbitrator shall give reasons in either case. The emergency arbitrator 
may modify or vacate the interim award or order. Any interim award or order shall 
have the same effect as an interim measure made pursuant to Article 24 and shall 
be binding on the parties when rendered. The parties shall undertake to comply 
with such an interim award or order without delay.

5. The emergency arbitrator shall have no further power to act after the arbitral 
tribunal is constituted. Once the tribunal has been constituted, the tribunal may 
reconsider, modify, or vacate the interim award or order of emergency relief issued 
by the emergency arbitrator. The emergency arbitrator may not serve as a  
member of the tribunal unless the parties agree otherwise.

6. Any interim award or order of emergency relief may be conditioned on provision 
of appropriate security by the party seeking such relief.

7. A request for interim measures addressed by a party to a judicial authority shall 
not be deemed incompatible with this Article 6 or with the agreement to arbitrate 
or a waiver of the right to arbitrate.

8. The costs associated with applications for emergency relief shall be addressed  
by the emergency arbitrator, subject to the power of the arbitral tribunal to  
determine finally the allocation of such costs.

Article 7: Joinder

1. A party wishing to join an additional party to the arbitration shall submit to the 
Administrator a Notice of Arbitration against the additional party. No additional 
party may be joined after the appointment of any arbitrator, unless all parties, 
including the additional party, otherwise agree. The party wishing to join the  
additional party shall, at that same time, submit the Notice of Arbitration to the 
additional party and all other parties. The date on which such Notice of Arbitration  
is received by the Administrator shall be deemed to be the date of the  
commencement of arbitration against the additional party. Any joinder shall be 
subject to the provisions of Articles 12 and 19.

2. The request for joinder shall contain the same information required of a Notice  
of Arbitration under Article 2(3) and shall be accompanied by the appropriate 
filing fee.
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3. The additional party shall submit an Answer in accordance with the provisions of 
Article 3.

4. The additional party may make claims, counterclaims, or assert setoffs against any 
other party in accordance with the provisions of Article 3.

Article 8: Consolidation

1. At the request of a party, the Administrator may appoint a consolidation arbitrator, 
who will have the power to consolidate two or more arbitrations pending under 
these Rules, or these and other arbitration rules administered by the AAA or ICDR, 
into a single arbitration where:

a. the parties have expressly agreed to consolidation; or

b. all of the claims and counterclaims in the arbitrations are made under the 
same arbitration agreement; or

c. the claims, counterclaims, or setoffs in the arbitrations are made under more 
than one arbitration agreement; the arbitrations involve the same parties; the 
disputes in the arbitrations arise in connection with the same legal  
relationship; and the consolidation arbitrator finds the arbitration agreements 
to be compatible.

2. A consolidation arbitrator shall be appointed as follows:

a. The Administrator shall notify the parties in writing of its intention to appoint 
a consolidation arbitrator and invite the parties to agree upon a procedure for 
the appointment of a consolidation arbitrator.

b. If the parties have not within 15 days of such notice agreed upon a procedure 
for appointment of a consolidation arbitrator, the Administrator shall appoint 
the consolidation arbitrator.

c. Absent the agreement of all parties, the consolidation arbitrator shall not be 
an arbitrator who is appointed to any pending arbitration subject to potential 
consolidation under this Article.

d. The provisions of Articles 13-15 of these Rules shall apply to the appointment 
of the consolidation arbitrator.

3. In deciding whether to consolidate, the consolidation arbitrator shall consult  
the parties and may consult the arbitral tribunal(s) and may take into account all 
relevant circumstances, including:

a. applicable law;

b. whether one or more arbitrators have been appointed in more than one of 
the arbitrations and, if so, whether the same or different persons have been 
appointed;

c. the progress already made in the arbitrations;

d. whether the arbitrations raise common issues of law and/or facts; and
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e. whether the consolidation of the arbitrations would serve the interests of 
justice and efficiency.

4. The consolidation arbitrator may order that any or all arbitrations subject to  
potential consolidation be stayed pending a ruling on a request for consolidation.

5. When arbitrations are consolidated, they shall be consolidated into the arbitration 
that commenced first, unless otherwise agreed by all parties or the consolidation 
arbitrator finds otherwise.

6. Where the consolidation arbitrator decides to consolidate an arbitration with one 
or more other arbitrations, each party in those arbitrations shall be deemed to 
have waived its right to appoint an arbitrator. The consolidation arbitrator may 
revoke the appointment of any arbitrators and may select one of the  
previously-appointed tribunals to serve in the consolidated proceeding. The 
Administrator shall, as necessary, complete the appointment of the tribunal in the 
consolidated proceeding. Absent the agreement of all parties, the consolidation 
arbitrator shall not be appointed in the consolidated proceeding.

7. The decision as to consolidation, which need not include a statement of reasons, 
shall be rendered within 15 days of the date for final submissions on consolidation.

Article 9: Amendment or Supplement of Claim, Counterclaim, or Defense

Any party may amend or supplement its claim, counterclaim, setoff, or defense 
unless the arbitral tribunal considers it inappropriate to allow such amendment 
or supplement because of the party’s delay in making it, prejudice to the other 
parties, or any other circumstances. A party may not amend or supplement a 
claim or counterclaim if the amendment or supplement would fall outside the 
scope of the agreement to arbitrate. The tribunal may permit an amendment 
or supplement subject to an award of costs and/or the payment of filing fees as 
determined by the Administrator.

Article 10: Notices

1. Unless otherwise agreed by the parties or ordered by the arbitral tribunal, all  
notices and written communications may be transmitted by any means of  
communication that allows for a record of its transmission including mail, courier, 
fax, or other written forms of electronic communication addressed to the party or 
its representative at its last- known address, or by personal service.

2. For the purpose of calculating a period of time under these Rules, such period 
shall begin to run on the day following the day when a notice is made. If the last 
day of such period is an official holiday at the place received, the period is  
extended until the first business day that follows. Official holidays occurring during 
the running of the period of time are included in calculating the period.

Exhibit R-52



21INTERNATIONAL RULESRules Amended and Effective June 1, 2014. Fee Schedule Amended and Effective July 1, 2016.

The Tribunal

Article 11: Number of Arbitrators

If the parties have not agreed on the number of arbitrators, one arbitrator shall 
be appointed unless the Administrator determines in its discretion that three  
arbitrators are appropriate because of the size, complexity, or other  
circumstances of the case.

Article 12: Appointment of Arbitrators

1. The parties may agree upon any procedure for appointing arbitrators and shall 
inform the Administrator as to such procedure. In the absence of party agreement 
as to the method of appointment, the Administrator may use the ICDR list method 
as provided in Article 12(6).

2. The parties may agree to select arbitrators, with or without the assistance of the 
Administrator. When such selections are made, the parties shall take into account 
the arbitrators’ availability to serve and shall notify the Administrator so that a 
Notice of Appointment can be communicated to the arbitrators, together with a 
copy of these Rules.

3. If within 45 days after the commencement of the arbitration, all parties have not 
agreed on a procedure for appointing the arbitrator(s) or have not agreed on the 
selection of the arbitrator(s), the Administrator shall, at the written request of any 
party, appoint the arbitrator(s). Where the parties have agreed upon a procedure 
for selecting the arbitrator(s), but all appointments have not been made within 
the time limits provided by that procedure, the Administrator shall, at the written 
request of any party, perform all functions provided for in that procedure that 
remain to be performed.

4. In making appointments, the Administrator shall, after inviting consultation with 
the parties, endeavor to appoint suitable arbitrators, taking into account their 
availability to serve. At the request of any party or on its own initiative, the  
Administrator may appoint nationals of a country other than that of any of the 
parties.

5. If there are more than two parties to the arbitration, the Administrator may  
appoint all arbitrators unless the parties have agreed otherwise no later than 45 
days after the commencement of the arbitration.

6. If the parties have not selected an arbitrator(s) and have not agreed upon any 
other method of appointment, the Administrator, at its discretion, may appoint 
the arbitrator(s) in the following manner using the ICDR list method. The  
Administrator shall send simultaneously to each party an identical list of names 
of persons for consideration as arbitrator(s). The parties are encouraged to agree 
to an arbitrator(s) from the submitted list and shall advise the Administrator of 
their agreement. If, after receipt of the list, the parties are unable to agree upon 
an arbitrator(s), each party shall have 15 days from the transmittal date in which 
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to strike names objected to, number the remaining names in order of preference, 
and return the list to the Administrator. The parties are not required to exchange 
selection lists. If a party does not return the list within the time specified, all  
persons named therein shall be deemed acceptable. From among the persons 
who have been approved on the parties’ lists, and in accordance with the  
designated order of mutual preference, the Administrator shall invite an  
arbitrator(s) to serve. If the parties fail to agree on any of the persons listed, or if 
acceptable arbitrators are unable or unavailable to act, or if for any other reason 
the appointment cannot be made from the submitted lists, the Administrator shall 
have the power to make the appointment without the submission of additional 
lists. The Administrator shall, if necessary, designate the presiding arbitrator in 
consultation with the tribunal.

7. The appointment of an arbitrator is effective upon receipt by the Administrator  
of the Administrator’s Notice of Appointment completed and signed by the  
arbitrator.

Article 13: Impartiality and Independence of Arbitrator

1. Arbitrators acting under these Rules shall be impartial and independent and shall 
act in accordance with the terms of the Notice of Appointment provided by the 
Administrator.

2. Upon accepting appointment, an arbitrator shall sign the Notice of Appointment 
provided by the Administrator affirming that the arbitrator is available to serve and 
is independent and impartial. The arbitrator shall disclose any circumstances that  
may give rise to justifiable doubts as to the arbitrator’s impartiality or independence  
and any other relevant facts the arbitrator wishes to bring to the attention of the 
parties.

3. If, at any stage during the arbitration, circumstances arise that may give rise to 
such doubts, an arbitrator or party shall promptly disclose such information to 
all parties and to the Administrator. Upon receipt of such information from an 
arbitrator or a party, the Administrator shall communicate it to all parties and to 
the tribunal.

4. Disclosure by an arbitrator or party does not necessarily indicate belief by the 
arbitrator or party that the disclosed information gives rise to justifiable doubts as 
to the arbitrator’s impartiality or independence.

5. Failure of a party to disclose any circumstances that may give rise to justifiable 
doubts as to an arbitrator’s impartiality or independence within a reasonable  
period after the party becomes aware of such information constitutes a waiver of 
the right to challenge an arbitrator based on those circumstances.

6. No party or anyone acting on its behalf shall have any ex parte communication 
relating to the case with any arbitrator, or with any candidate for party-appointed 
arbitrator, except to advise the candidate of the general nature of the controversy 
and of the anticipated proceedings and to discuss the candidate’s qualifications, 
availability, or impartiality and independence in relation to the parties, or to  
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discuss the suitability of candidates for selection as a presiding arbitrator where 
the parties or party-appointed arbitrators are to participate in that selection. No 
party or anyone acting on its behalf shall have any ex parte communication  
relating to the case with any candidate for presiding arbitrator.

Article 14: Challenge of an Arbitrator

1. A party may challenge an arbitrator whenever circumstances exist that give rise 
to justifiable doubts as to the arbitrator’s impartiality or independence. A party 
shall send a written notice of the challenge to the Administrator within 15 days 
after being notified of the appointment of the arbitrator or within 15 days after 
the circumstances giving rise to the challenge become known to that party. The 
challenge shall state in writing the reasons for the challenge. The party shall not 
send this notice to any member of the arbitral tribunal.

2. Upon receipt of such a challenge, the Administrator shall notify the other party of 
the challenge and give such party an opportunity to respond. The Administrator 
shall not send the notice of challenge to any member of the tribunal but shall 
notify the tribunal that a challenge has been received, without identifying the 
party challenging. The Administrator may advise the challenged arbitrator of the 
challenge and request information from the challenged arbitrator relating to the 
challenge. When an arbitrator has been challenged by a party, the other party may 
agree to the acceptance of the challenge and, if there is agreement, the arbitrator 
shall withdraw. The challenged arbitrator, after consultation with the Administrator, 
also may withdraw in the absence of such agreement. In neither case does  
withdrawal imply acceptance of the validity of the grounds for the challenge.

3. If the other party does not agree to the challenge or the challenged arbitrator 
does not withdraw, the Administrator in its sole discretion shall make the decision 
on the challenge.

4. The Administrator, on its own initiative, may remove an arbitrator for failing to 
perform his or her duties.

Article 15: Replacement of an Arbitrator

1. If an arbitrator resigns, is incapable of performing the duties of an arbitrator, or 
is removed for any reason and the office becomes vacant, a substitute arbitrator 
shall be appointed pursuant to the provisions of Article 12, unless the parties 
otherwise agree.

2. If a substitute arbitrator is appointed under this Article, unless the parties  
otherwise agree the arbitral tribunal shall determine at its sole discretion whether 
all or part of the case shall be repeated.

3. If an arbitrator on a three-person arbitral tribunal fails to participate in the  
arbitration for reasons other than those identified in Article 15(1), the two other 
arbitrators shall have the power in their sole discretion to continue the arbitration 
and to make any decision, ruling, order, or award, notwithstanding the failure of 
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the third arbitrator to participate. In determining whether to continue the  
arbitration or to render any decision, ruling, order, or award without the  
participation of an arbitrator, the two other arbitrators shall take into account the 
stage of the arbitration, the reason, if any, expressed by the third arbitrator for 
such non-participation and such other matters as they consider appropriate in the 
circumstances of the case. In the event that the two other arbitrators determine 
not to continue the arbitration without the participation of the third arbitrator, the 
Administrator on proof satisfactory to it shall declare the office vacant, and a  
substitute arbitrator shall be appointed pursuant to the provisions of Article 12, 
unless the parties otherwise agree.

General Conditions

Article 16: Party Representation

Any party may be represented in the arbitration. The names, addresses,  
telephone numbers, fax numbers, and email addresses of representatives shall 
be communicated in writing to the other party and to the Administrator. Unless 
instructed otherwise by the Administrator, once the arbitral tribunal has been 
established, the parties or their representatives may communicate in writing 
directly with the tribunal with simultaneous copies to the other party and, unless 
otherwise instructed by the Administrator, to the Administrator. The conduct of 
party representatives shall be in accordance with such guidelines as the ICDR 
may issue on the subject.

Article 17: Place of Arbitration

1. If the parties do not agree on the place of arbitration by a date established by the 
Administrator, the Administrator may initially determine the place of arbitration, 
subject to the power of the arbitral tribunal to determine finally the place of  
arbitration within 45 days after its constitution.

2. The tribunal may meet at any place it deems appropriate for any purpose,  
including to conduct hearings, hold conferences, hear witnesses, inspect property 
or documents, or deliberate, and, if done elsewhere than the place of arbitration, 
the arbitration shall be deemed conducted at the place of arbitration and any 
award shall be deemed made at the place of arbitration.

Article 18: Language of Arbitration

If the parties have not agreed otherwise, the language(s) of the arbitration shall 
be the language(s) of the documents containing the arbitration agreement, 
 subject to the power of the arbitral tribunal to determine otherwise. The tribunal 
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may order that any documents delivered in another language shall be  
accompanied by a translation into the language(s) of the arbitration.

Article 19: Arbitral Jurisdiction

1. The arbitral tribunal shall have the power to rule on its own jurisdiction, including 
any objections with respect to the existence, scope, or validity of the arbitration 
agreement(s), or with respect to whether all of the claims, counterclaims, and 
setoffs made in the arbitration may be determined in a single arbitration.

2. The tribunal shall have the power to determine the existence or validity of a  
contract of which an arbitration clause forms a part. Such an arbitration clause 
shall be treated as an agreement independent of the other terms of the contract. 
A decision by the tribunal that the contract is null and void shall not for that  
reason alone render invalid the arbitration clause.

3. A party must object to the jurisdiction of the tribunal or to arbitral jurisdiction 
respecting the admissibility of a claim, counterclaim, or setoff no later than the 
filing of the Answer, as provided in Article 3, to the claim, counterclaim, or setoff 
that gives rise to the objection. The tribunal may extend such time limit and may 
rule on any objection under this Article as a preliminary matter or as part of the 
final award.

4. Issues regarding arbitral jurisdiction raised prior to the constitution of the tribunal 
shall not preclude the Administrator from proceeding with administration and 
shall be referred to the tribunal for determination once constituted.

Article 20: Conduct of Proceedings

1. Subject to these Rules, the arbitral tribunal may conduct the arbitration in  
whatever manner it considers appropriate, provided that the parties are treated 
with equality and that each party has the right to be heard and is given a fair  
opportunity to present its case.

2. The tribunal shall conduct the proceedings with a view to expediting the resolution  
of the dispute. The tribunal may, promptly after being constituted, conduct a 
preparatory conference with the parties for the purpose of organizing, scheduling, 
and agreeing to procedures, including the setting of deadlines for any submissions  
by the parties. In establishing procedures for the case, the tribunal and the parties 
may consider how technology, including electronic communications, could be 
used to increase the efficiency and economy of the proceedings.

3. The tribunal may decide preliminary issues, bifurcate proceedings, direct the 
order of proof, exclude cumulative or irrelevant testimony or other evidence, and 
direct the parties to focus their presentations on issues whose resolution could 
dispose of all or part of the case.

4. At any time during the proceedings, the tribunal may order the parties to produce 
documents, exhibits, or other evidence it deems necessary or appropriate. Unless 
the parties agree otherwise in writing, the tribunal shall apply Article 21.
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5. Documents or information submitted to the tribunal by one party shall at the same 
time be transmitted by that party to all parties and, unless instructed otherwise by 
the Administrator, to the Administrator.

6. The tribunal shall determine the admissibility, relevance, materiality, and weight of 
the evidence.

7. The parties shall make every effort to avoid unnecessary delay and expense in the 
arbitration. The arbitral tribunal may allocate costs, draw adverse inferences, and 
take such additional steps as are necessary to protect the efficiency and integrity 
of the arbitration.

Article 21: Exchange of Information

1. The arbitral tribunal shall manage the exchange of information between the 
parties with a view to maintaining efficiency and economy. The tribunal and the 
parties should endeavor to avoid unnecessary delay and expense while at the 
same time avoiding surprise, assuring equality of treatment, and safeguarding 
each party’s opportunity to present its claims and defenses fairly.

2. The parties may provide the tribunal with their views on the appropriate level of 
information exchange for each case, but the tribunal retains final authority. To the 
extent that the parties wish to depart from this Article, they may do so only by 
written agreement and in consultation with the tribunal.

3. The parties shall exchange all documents upon which each intends to rely on a 
schedule set by the tribunal.

4. The tribunal may, upon application, require a party to make available to another 
party documents in that party’s possession not otherwise available to the party 
seeking the documents, that are reasonably believed to exist and to be relevant 
and material to the outcome of the case. Requests for documents shall contain a 
description of specific documents or classes of documents, along with an  
explanation of their relevance and materiality to the outcome of the case.

5. The tribunal may condition any exchange of information subject to claims of 
commercial or technical confidentiality on appropriate measures to protect such 
confidentiality.

6. When documents to be exchanged are maintained in electronic form, the party 
in possession of such documents may make them available in the form (which 
may be paper copies) most convenient and economical for it, unless the tribunal 
determines, on application, that there is a compelling need for access to the 
documents in a different form. Requests for documents maintained in electronic 
form should be narrowly focused and structured to make searching for them as 
economical as possible. The tribunal may direct testing or other means of  
focusing and limiting any search.

7. The tribunal may, on application, require a party to permit inspection on  
reasonable notice of relevant premises or objects.
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8. In resolving any dispute about pre-hearing exchanges of information, the tribunal 
shall require a requesting party to justify the time and expense that its request 
may involve and may condition granting such a request on the payment of part or 
all of the cost by the party seeking the information. The tribunal may also allocate 
the costs of providing information among the parties, either in an interim order or 
in an award.

9. In the event a party fails to comply with an order for information exchange, the 
tribunal may draw adverse inferences and may take such failure into account in 
allocating costs.

10. Depositions, interrogatories, and requests to admit as developed for use in U.S. 
court procedures generally are not appropriate procedures for obtaining  
information in an arbitration under these Rules.

Article 22: Privilege

The arbitral tribunal shall take into account applicable principles of privilege, 
such as those involving the confidentiality of communications between a lawyer 
and client. When the parties, their counsel, or their documents would be subject 
under applicable law to different rules, the tribunal should, to the extent  
possible, apply the same rule to all parties, giving preference to the rule that 
provides the highest level of protection.

Article 23: Hearing

1. The arbitral tribunal shall give the parties reasonable notice of the date, time, and 
place of any oral hearing.

2. At least 15 days before the hearings, each party shall give the tribunal and the 
other parties the names and addresses of any witnesses it intends to present, the 
subject of their testimony, and the languages in which such witnesses will give 
their testimony.

3. The tribunal shall determine the manner in which witnesses are examined and who 
shall be present during witness examination.

4. Unless otherwise agreed by the parties or directed by the tribunal, evidence of 
witnesses may be presented in the form of written statements signed by them. In 
accordance with a schedule set by the tribunal, each party shall notify the tribunal 
and the other parties of the names of any witnesses who have presented a witness 
statement whom it requests to examine. The tribunal may require any witness to 
appear at a hearing. If a witness whose appearance has been requested fails to 
appear without valid excuse as determined by the tribunal, the tribunal may  
disregard any written statement by that witness.

5. The tribunal may direct that witnesses be examined through means that do not 
require their physical presence.
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6. Hearings are private unless the parties agree otherwise or the law provides to  
the contrary.

Article 24: Interim Measures

1. At the request of any party, the arbitral tribunal may order or award any interim or 
conservatory measures it deems necessary, including injunctive relief and  
measures for the protection or conservation of property.

2. Such interim measures may take the form of an interim order or award, and the 
tribunal may require security for the costs of such measures.

3. A request for interim measures addressed by a party to a judicial authority shall 
not be deemed incompatible with the agreement to arbitrate or a waiver of the 
right to arbitrate.

4. The arbitral tribunal may in its discretion allocate costs associated with  
applications for interim relief in any interim order or award or in the final award.

5. An application for emergency relief prior to the constitution of the arbitral tribunal 
may be made as provided for in Article 6.

Article 25: Tribunal-Appointed Expert

1. The arbitral tribunal, after consultation with the parties, may appoint one or more 
independent experts to report to it, in writing, on issues designated by the  
tribunal and communicated to the parties.

2. The parties shall provide such an expert with any relevant information or produce 
for inspection any relevant documents or goods that the expert may require. Any 
dispute between a party and the expert as to the relevance of the requested  
information or goods shall be referred to the tribunal for decision.

3. Upon receipt of an expert’s report, the tribunal shall send a copy of the report to 
all parties and shall give the parties an opportunity to express, in writing, their 
opinion of the report. A party may examine any document on which the expert 
has relied in such a report.

4. At the request of any party, the tribunal shall give the parties an opportunity to 
question the expert at a hearing. At this hearing, parties may present expert  
witnesses to testify on the points at issue.

Article 26: Default

1. If a party fails to submit an Answer in accordance with Article 3, the arbitral  
tribunal may proceed with the arbitration.

2. If a party, duly notified under these Rules, fails to appear at a hearing without  
showing sufficient cause for such failure, the tribunal may proceed with the hearing.
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3. If a party, duly invited to produce evidence or take any other steps in the  
proceedings, fails to do so within the time established by the tribunal without 
showing sufficient cause for such failure, the tribunal may make the award on the 
evidence before it.

Article 27: Closure of Hearing

1. The arbitral tribunal may ask the parties if they have any further submissions and 
upon receiving negative replies or if satisfied that the record is complete, the 
tribunal may declare the arbitral hearing closed.

2. The tribunal in its discretion, on its own motion, or upon application of a party, 
may reopen the arbitral hearing at any time before the award is made.

Article 28: Waiver

A party who knows of any non-compliance with any provision or requirement of 
the Rules or the arbitration agreement, and proceeds with the arbitration without 
promptly stating an objection in writing, waives the right to object.

Article 29: Awards, Orders, Decisions and Rulings

1. In addition to making a final award, the arbitral tribunal may make interim,  
interlocutory, or partial awards, orders, decisions, and rulings.

2. When there is more than one arbitrator, any award, order, decision, or ruling of the 
tribunal shall be made by a majority of the arbitrators.

3. When the parties or the tribunal so authorize, the presiding arbitrator may make 
orders, decisions, or rulings on questions of procedure, including exchanges of 
information, subject to revision by the tribunal.

Article 30: Time, Form, and Effect of Award

1. Awards shall be made in writing by the arbitral tribunal and shall be final and  
binding on the parties. The tribunal shall make every effort to deliberate and 
prepare the award as quickly as possible after the hearing. Unless otherwise 
agreed by the parties, specified by law, or determined by the Administrator, the 
final award shall be made no later than 60 days from the date of the closing of 
the hearing. The parties shall carry out any such award without delay and, absent 
agreement otherwise, waive irrevocably their right to any form of appeal, review, 
or recourse to any court or other judicial authority, insofar as such waiver can  
validly be made. The tribunal shall state the reasons upon which an award is 
based, unless the parties have agreed that no reasons need be given.

2. An award shall be signed by the arbitrator(s) and shall state the date on which the 
award was made and the place of arbitration pursuant to Article 17. Where there 
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is more than one arbitrator and any of them fails to sign an award, the award shall 
include or be accompanied by a statement of the reason for the absence of such 
signature.

3. An award may be made public only with the consent of all parties or as required 
by law, except that the Administrator may publish or otherwise make publicly 
available selected awards, orders, decisions, and rulings that have become public 
in the course of enforcement or otherwise and, unless otherwise agreed by the 
parties, may publish selected awards, orders, decisions, and rulings that have 
been edited to conceal the names of the parties and other identifying details.

4. The award shall be transmitted in draft form by the tribunal to the Administrator. 
The award shall be communicated to the parties by the Administrator.

5. If applicable law requires an award to be filed or registered, the tribunal shall 
cause such requirement to be satisfied. It is the responsibility of the parties to 
bring such requirements or any other procedural requirements of the place of 
arbitration to the attention of the tribunal.

Article 31: Applicable Laws and Remedies

1. The arbitral tribunal shall apply the substantive law(s) or rules of law agreed by the 
parties as applicable to the dispute. Failing such an agreement by the parties, the 
tribunal shall apply such law(s) or rules of law as it determines to be appropriate.

2. In arbitrations involving the application of contracts, the tribunal shall decide in 
accordance with the terms of the contract and shall take into account usages of 
the trade applicable to the contract.

3. The tribunal shall not decide as amiable compositeur or ex aequo et bono unless 
the parties have expressly authorized it to do so.

4. A monetary award shall be in the currency or currencies of the contract unless the 
tribunal considers another currency more appropriate, and the tribunal may award 
such pre-award and post-award interest, simple or compound, as it considers 
appropriate, taking into consideration the contract and applicable law(s).

5. Unless the parties agree otherwise, the parties expressly waive and forego any 
right to punitive, exemplary, or similar damages unless any applicable law(s) 
requires that compensatory damages be increased in a specified manner. This 
provision shall not apply to an award of arbitration costs to a party to compensate 
for misconduct in the arbitration.

Article 32: Settlement or Other Reasons for Termination

1. If the parties settle the dispute before a final award is made, the arbitral tribunal 
shall terminate the arbitration and, if requested by all parties, may record the 
settlement in the form of a consent award on agreed terms. The tribunal is not 
obliged to give reasons for such an award.
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2. If continuation of the arbitration becomes unnecessary or impossible due to the 
non-payment of deposits required by the Administrator, the arbitration may be 
suspended or terminated as provided in Article 36(3).

3. If continuation of the arbitration becomes unnecessary or impossible for any  
reason other than as stated in Sections 1 and 2 of this Article, the tribunal shall 
inform the parties of its intention to terminate the arbitration. The tribunal shall 
thereafter issue an order terminating the arbitration, unless a party raises  
justifiable grounds for objection.

Article 33: Interpretation and Correction of Award

1. Within 30 days after the receipt of an award, any party, with notice to the other  
party, may request the arbitral tribunal to interpret the award or correct any 
clerical, typographical, or computational errors or make an additional award as to 
claims, counterclaims, or setoffs presented but omitted from the award.

2. If the tribunal considers such a request justified after considering the contentions 
of the parties, it shall comply with such a request within 30 days after receipt of the 
parties’ last submissions respecting the requested interpretation, correction, or 
additional award. Any interpretation, correction, or additional award made by the 
tribunal shall contain reasoning and shall form part of the award.

3. The tribunal on its own initiative may, within 30 days of the date of the award, 
correct any clerical, typographical, or computational errors or make an additional 
award as to claims presented but omitted from the award.

4. The parties shall be responsible for all costs associated with any request for  
interpretation, correction, or an additional award, and the tribunal may allocate 
such costs.

Article 34: Costs of Arbitration

The arbitral tribunal shall fix the costs of arbitration in its award(s). The tribunal 
may allocate such costs among the parties if it determines that allocation is  
reasonable, taking into account the circumstances of the case.

Such costs may include:

a.  the fees and expenses of the arbitrators;

b.  the costs of assistance required by the tribunal, including its experts;

c.  the fees and expenses of the Administrator;

d.  the reasonable legal and other costs incurred by the parties;

e.  any costs incurred in connection with a notice for interim or emergency relief 
pursuant to Articles 6 or 24;
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f.  any costs incurred in connection with a request for consolidation pursuant to 
Article 8; and

g. any costs associated with information exchange pursuant to Article 21.

Article 35: Fees and Expenses of Arbitral Tribunal

1. The fees and expenses of the arbitrators shall be reasonable in amount, taking 
into account the time spent by the arbitrators, the size and complexity of the case, 
and any other relevant circumstances.

2. As soon as practicable after the commencement of the arbitration, the  
Administrator shall designate an appropriate daily or hourly rate of compensation 
in consultation with the parties and all arbitrators, taking into account the  
arbitrators’ stated rate of compensation and the size and complexity of the case.

3. Any dispute regarding the fees and expenses of the arbitrators shall be  
determined by the Administrator.

Article 36: Deposits

1. The Administrator may request that the parties deposit appropriate amounts as 
an advance for the costs referred to in Article 34.

2. During the course of the arbitration, the Administrator may request supplementary  
deposits from the parties.

3. If the deposits requested are not paid promptly and in full, the Administrator shall 
so inform the parties in order that one or more of them may make the required 
payment. If such payment is not made, the arbitral tribunal may order the  
suspension or termination of the proceedings. If the tribunal has not yet been 
appointed, the Administrator may suspend or terminate the proceedings.

4. Failure of a party asserting a claim or counterclaim to pay the required deposits 
shall be deemed a withdrawal of the claim or counterclaim.

5. After the final award has been made, the Administrator shall render an accounting 
to the parties of the deposits received and return any unexpended balance to the 
parties.

Article 37: Confidentiality

1. Confidential information disclosed during the arbitration by the parties or by 
witnesses shall not be divulged by an arbitrator or by the Administrator. Except as 
provided in Article 30, unless otherwise agreed by the parties or required by  
applicable law, the members of the arbitral tribunal and the Administrator shall 
keep confidential all matters relating to the arbitration or the award.
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2. Unless the parties agree otherwise, the tribunal may make orders concerning the 
confidentiality of the arbitration or any matters in connection with the arbitration 
and may take measures for protecting trade secrets and confidential information.

Article 38: Exclusion of Liability

The members of the arbitral tribunal, any emergency arbitrator appointed under 
Article 6, any consolidation arbitrator appointed under Article 8, and the  
Administrator shall not be liable to any party for any act or omission in connection  
with any arbitration under these Rules, except to the extent that such a limitation 
of liability is prohibited by applicable law. The parties agree that no arbitrator, 
emergency arbitrator, or consolidation arbitrator, nor the Administrator shall be 
under any obligation to make any statement about the arbitration, and no party 
shall seek to make any of these persons a party or witness in any judicial or other 
proceedings relating to the arbitration.

Article 39: Interpretation of Rules

The arbitral tribunal, any emergency arbitrator appointed under Article 6, and 
any consolidation arbitrator appointed under Article 8, shall interpret and apply 
these Rules insofar as they relate to their powers and duties. The Administrator 
shall interpret and apply all other Rules.
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International Expedited Procedures

Article E-1: Scope of Expedited Procedures

These Expedited Procedures supplement the International Arbitration Rules as 
provided in Article 1(4).

Article E-2: Detailed Submissions

Parties are to present detailed submissions on the facts, claims, counterclaims, 
setoffs and defenses, together with all of the evidence then available on which 
such party intends to rely, in the Notice of Arbitration and the Answer. The  
arbitrator, in consultation with the parties, shall establish a procedural order, 
including a timetable, for completion of any written submissions.

Article E-3: Administrative Conference

The Administrator may conduct an administrative conference with the parties and 
their representatives to discuss the application of these procedures, arbitrator 
selection, mediating the dispute, and any other administrative matters.

Article E-4: Objection to the Applicability of the Expedited Procedures

If an objection is submitted before the arbitrator is appointed, the Administrator 
may initially determine the applicability of these Expedited Procedures, subject 
to the power of the arbitrator to make a final determination. The arbitrator shall 
take into account the amount in dispute and any other relevant circumstances.

Article E-5: Changes of Claim or Counterclaim

If, after filing of the initial claims and counterclaims, a party amends its claim or 
counterclaim to exceed USD $250,000.00 exclusive of interest and the costs of  
arbitration, the case will continue to be administered pursuant to these  
Expedited Procedures unless the parties agree otherwise, or the Administrator  
or the arbitrator determines otherwise. After the arbitrator is appointed, no new 
or different claim, counterclaim or setoff and no change in amount may be  
submitted except with the arbitrator’s consent.
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Article E-6: Appointment and Qualifications of the Arbitrator

A sole arbitrator shall be appointed as follows. The Administrator shall  
simultaneously submit to each party an identical list of five proposed arbitrators. 
The parties may agree to an arbitrator from this list and shall so advise the  
Administrator. If the parties are unable to agree upon an arbitrator, each party  
may strike two names from the list and return it to the Administrator within 
10 days from the transmittal date of the list to the parties. The parties are not 
required to exchange selection lists. If the parties fail to agree on any of the 
arbitrators or if acceptable arbitrators are unable or unavailable to act, or if for 
any other reason the appointment cannot be made from the submitted lists, the 
Administrator may make the appointment without the circulation of additional 
lists. The parties will be given notice by the Administrator of the appointment of 
the arbitrator, together with any disclosures.

Article E-7: Procedural Conference and Order

After the arbitrator’s appointment, the arbitrator may schedule a procedural 
conference call with the parties, their representatives, and the Administrator to 
discuss the procedure and schedule for the case. Within 14 days of appointment, 
the arbitrator shall issue a procedural order.

Article E-8: Proceedings by Written Submissions

In expedited proceedings based on written submissions, all submissions are due 
within 60 days of the date of the procedural order, unless the arbitrator  
determines otherwise. The arbitrator may require an oral hearing if deemed 
necessary.

Article E-9: Proceedings with an Oral Hearing

In expedited proceedings in which an oral hearing is to be held, the arbitrator 
shall set the date, time, and location of the hearing. The oral hearing shall take 
place within 60 days of the date of the procedural order unless the arbitrator 
deems it necessary to extend that period. Hearings may take place in person or 
via video conference or other suitable means, at the discretion of the arbitrator. 
Generally, there will be no transcript or stenographic record. Any party desiring a 
stenographic record may arrange for one. The oral hearing shall not exceed one 
day unless the arbitrator determines otherwise. The Administrator will notify the 
parties in advance of the hearing date.
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Article E-10: The Award

Awards shall be made in writing and shall be final and binding on the parties. 
Unless otherwise agreed by the parties, specified by law, or determined by the 
Administrator, the award shall be made not later than 30 days from the date of 
the closing of the hearing or from the time established for final written  
submissions.

Administrative Fees

Administrative Fee Schedules

FOR THE CURRENT ADMINISTRATIVE FEE SCHEDULE, PLEASE VISIT  
www.adr.org/internationalfeeschedule.
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Source

Chapter 6. Conduct of
the Proceedings n
N gel Blackaby 
Constant ne Partas des
 et al  Redfern and
Hunter on nternat onal
Arb trat on (S xth
Ed t on)  6th ed t on
(© Kluwer Law
nternat onal  Oxford
Un vers ty Press 2015)
pp  353  414

A. Overview

(a). Introduction

6.01  An nternat ona  arb trat on may be conducted n many d fferent
ways; there are few f xed ru es. Inst tut ona  and ad hoc ru es of
arb trat on often provde an out ne of the var ous steps to be taken,
but deta ed regu at on of the procedure to be fo owed s estab shed
e ther by agreement of the part es, or by d rect ons from the arb tra
tr buna , or a comb nat on of the two. The f ex b ty that th s confers
on the arb tra  process s one of the reasons why part es choose
nternat ona  arb trat on over other forms of d spute reso ut on n
nternat ona  trade. The on y certa nty s that the part es' counse
shou d not br ng wth them the ru ebooks from the r home courts: the
ru es of c v  procedure that govern proceed ngs n nat ona  courts
have no p ace n arb trat ons un ess the part es express y agree to
adopt them.

6.02  In genera , an arb tra  tr buna  must conduct the arb trat on n
accordance wth the procedure agreed by the part es. If t fa s to do
so, the award may be set as de, or refused recogn t on and
enforcement.(1) owever, the freedom of the part es to d ctate the
procedure to be fo owed n an nternat ona  arb trat on s not
unrestr cted. The procedure that they estab sh must comp y wth
any mandatory ru es(2) and pub c po cy requ rements of the aw of
the jur d ca  seat of the arb trat on.(3) It must a so take nto account
the provs ons of the nternat ona  convent ons on arb trat on, wh ch
a m to ensure that arb tra  proceed ngs are conducted fa r y.(4)

Accord ng y, a ba ance must be struck between the part es' wshes
concern ng the procedure to be fo owed and any overr d ng
requ rements of the ega  reg me that governs the arb trat on.

6.03  In some respects, an nternat ona  arb trat on s ke a sh p. An
arb trat on may be sa d to be owned’ by the part es, just as a sh p s
owned by sh powners. But the sh p s under the day-to-day
command of the capta n, to whom the owners hand contro . The
owners may d sm ss the capta n f they wsh and h re a
rep acement, but there w  a ways be someone on board who s n
command(5) and, beh nd the capta n, there w  a ways be
someone wth u t mate contro .

6.04  At the beg nn ng of an nternat ona  arb trat on, the part es are
f rm y n contro  of the process. In ad hoc arb trat on, n wh ch there
s no nst tut on nvo ved, they may and somet mes do wr te a
comp ete set of procedura  ru es to govern the way n wh ch the
proceed ngs are to be hand ed. When they subsequent y appo nt an
arb tra  tr buna , by whatever method they have agreed, that tr buna
s constra ned by that agreed procedura  framework. In nst tut ona
arb trat on, the procedura  framework s provded by the nst tut on's
ru es, to wh ch the part es agreed when they s gned the arb trat on
agreement and wh ch they put nto effect when they referred the
reso ut on of d sputes between them to the ru es of the nst tut on
concerned.

6.05  When the arb tra  tr buna  s estab shed, day-to-day contro  of
the proceed ngs beg ns to pass to the tr buna . owever, the transfer
of contro  s not tota  and s not mmed ate. The tr buna  usua y
engages n a d a ogue wth the part es on procedura  matters, and
often a f rst procedura  order’ s ssued to des gn the essent a
e ements of the process and the t me m ts wth n wh ch each stage
s to take p ace.

6.06  Many tr buna s make cons derab e efforts, often adopt ng
comprom ses n the process, to enab e Procedura  Order No. 1’ to
carry the subhead ng By Consent’. owever, whether or not the
procedura  order s made by consent, once t s made the procedure
w  acqu re a des rab e degree of pred ctab ty and authent c ty. The
tr buna  w  be more f rm y n contro , to ensure that the procedura
steps are comp eted on t me, and w  have a f rm bas s for
determ n ng the a most nevtab e procedura  ssues that w  ar se
between the part es as the arb trat on moves forward.(6) By the t me
of the wtness hear ngs, the tr buna  s fu y n command ( n the
sense of be ng capta n of the sh p’); n any event, by that stage the
part es usua y f nd t eas er to ask the tr buna  for d rect ons on
d sputed procedura  ssues than to attempt to reach agreement
between themse ves.
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(b). Party autonomy

6.07  Party autonomy s the gu d ng pr nc p e n determ n ng the
procedure to be fo owed n an nternat ona  arb trat on. It s a
pr nc p e that s endorsed not on y n nat ona  aws, but a so by
nternat ona  arb tra  nst tut ons wor dwde, as we  as by
nternat ona  nstruments such as the New York Convent on and the
Mode  Law. The eg s at ve h story of the Mode  Law shows that the
pr nc p e was adopted wthout oppos t on,(7) and Art c e 19(1) of the
Mode  Law tse f provdes that: Subject to the provs ons of th s Law,
the part es are free to agree on the procedure to be fo owed by the
arb tra  tr buna  n conduct ng the proceed ngs.’ Th s pr nc p e fo ows
Art c e 2 of the 1923 Geneva Protoco , wh ch provdes that [t]he
arb tra  procedure, nc ud ng the const tut on of the arb tra  tr buna ,
sha  be governed by the w  of the part es …’, and Art c e V(1)(d) of
the New York Convent on, under wh ch recogn t on and enforcement
of a fore gn arb tra  award may be refused f the arb tra  procedure
was not n accordance wth the agreement of the part es’.

6.08  Art c e 19 of the Arb trat on Ru es of the Internat ona  Chamber
of Commerce (ICC) h stor ca y, a champ on of the pr nc p e of
autonomy of the part es  provdes:

The proceed ngs before the arb tra  tr buna  sha  be
governed by the Ru es and, where the Ru es are s ent,
by any ru es wh ch the part es or, fa ng them, the
arb tra  tr buna  may sett e on, whether or not reference
s thereby made to the ru es of procedure of a nat ona
aw to be app ed to the arb trat on.

Adopt ng a s m ar approach, Art c e 14(2) of the Ru es of the London
Court of Internat ona  Arb trat on (LCIA) states that: The part es may
agree on jo nt proposa s for the conduct of the r arb trat on for
cons derat on by the Arb tra  Tr buna . They are encouraged to do so
n consu tat on wth the Arb tra  Tr buna  …’ In the f e d of nvestor
state arb trat ons, the Internat ona  Centre for the Sett ement of
Investment Dsputes (ICSID) adopts a s m ar approach, ts
Arb trat on Ru e 20(1) requ r ng that, [a]s ear y as poss b e after the
const tut on of a Tr buna , ts Pres dent sha  endeavor to ascerta n
the vews of the part es regard ng quest ons of procedure’.

(c). Limitations on party autonomy

6.09  In the exerc se of the r autonomous author ty, the part es may
confer upon the arb tra  tr buna  such powers and dut es as they
cons der appropr ate to the spec f c case. They may choose forma
or nforma  methods of conduct ng the arb trat on, adversar a  or
nqu s tor a  procedures, documentary or ora  methods of present ng
evdence, and so forth. The exerc se of th s autonomy s, however,
m ted by certa n requ rements that may be categor sed under the

fo owng head ngs.

(i). Equal treatment

6.10  If party autonomy s the f rst pr nc p e to be app ed n re at on
to procedure n nternat ona  arb trat on, equa ty of treatment s the
second and t s of equa  mportance. Th s pr nc p e s g ven
express recogn t on both n the New York Convent on(8) and n the
Mode  Law, Art c e 18 of wh ch states: The part es sha  be treated
wth equa ty and each party sha  be g ven a fu  opportun ty of
present ng h s case.’

6.11  The concept of treat ng the part es wth equa ty s fundamenta
n a  c v sed systems of c v  just ce. The provs on n the Arb trat on
Ru es of the Un ted Nat ons Comm ss on on Internat ona  Trade Law
(UNCITRAL) to the effect that the arb tra  tr buna  may conduct the
arb trat on n such manner as t cons ders appropr ate(9) s qua f ed
by the provso that t must treat the part es wth equa ty. The same
concept under es other sets of arb trat on ru es.(10)

6.12  The requ rement that the part es must be treated wth equa ty
thus operates as a m tat on on party autonomy. For nstance, a
provs on n a subm ss on agreement that on y one party shou d be
heard by the arb tra  tr buna  m ght we  be treated as nva d (for
examp e by an enforcement court) even f both part es or g na y
agreed to t. The UNCITRAL Secretar at recogn sed the d emma n
the report that ed to the Mode  Law:

[I]t w  be one of the more de cate and comp ex
prob ems of the preparat on of a mode  aw to str ke a
ba ance between the nterest of the part es to free y
determ ne the procedure to be fo owed and the
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nterests of the ega  system expected to g ve
recogn t on and effect thereto.(11)

(ii). Public policy

6.13  The part es must not purport to confer powers upon an arb tra
tr buna  that wou d cause the arb trat on to be conducted n a
manner contrary to the mandatory ru es or pub c po cy of the state
n wh ch the arb trat on s he d. One mportant mandatory ru e that
has a ready been cons dered requ res that each party shou d be
g ven a fa r hear ng or, as the Mode  Law expresses t, a fu
opportun ty of present ng h s case’.

6.14  At f rst s ght, the word fu ’ can be m s ead ng: t conjures
vs ons of a party havng an ent t ement to present as much
argument and evdence as t sees f t. But, n th s context, the word
fu ’ must be g ven a sens b e mean ng, and n pract ce t seems
un ke y that a nat ona  court wou d set as de an award where the
tr buna  took a c ear y reasonab e and proport onate approach to
m t ng the scope of the evdence that a party wshed to present.

Conf rm ng th s, most sets of modern arb trat on ru es now express y
provde that a party need be g ven on y a reasonable opportun ty to
present ts case’, wh ch shou d encourage arb tra  tr buna s to
ba ance opportun ty wth eff c ency n determ n ng appropr ate arb tra
procedures.(12)

6.15  Any agreement between the part es purport ng to confer power
on the arb tra  tr buna  to perform an act that wou d be contrary to a
mandatory ru e (or to the pub c po cy) of the country n wh ch the
arb trat on s tak ng p ace wou d be unenforceab e n that country, at
east to the extent of the offend ng provs on. So wou d any provs on
that purports to g ve the arb tra  tr buna  power to perform an act that
s not capab e of be ng performed by arb trators under the aw
app cab e to the arb trat on agreement, or under the aw of the seat
of arb trat on.(13)

(iii). Arbitration rules

6.16  L m tat ons may a so be ntroduced by the operat on of the
arb trat on ru es chosen by the part es. Such ru es usua y conta n
few mandatory provs ons n re at on to the conduct of the
proceed ngs. For examp e, the UNCITRAL Ru es spec fy on y the
fo owng:

• under Art c e 17(1), the part es must be treated wth equa ty and,
at an appropr ate stage of the proceed ngs, each party must be
g ven a reasonab e opportun ty of present ng ts case;

• under Art c e 17(3), the tr buna  must ho d a hear ng f e ther party
requests one at an appropr ate stage of the proceed ngs;

• under Art c es 20 and 21, there must be one consecut ve
exchange of wr tten subm ss ons (a statement of c a m’ and a
statement of defence’); and

• under Art c e 29(5), f the tr buna  appo nts an expert, t may g ve
the part es the opportun ty to quest on that expert at a hear ng
and the part es must be g ven an opportun ty to present the r own
expert w tnesses on the po nts at ssue.

(iv). Third parties

6.17  The part es may not va d y agree to confer powers on an
arb tra  tr buna  that d rect y affect persons who are not part es to the
arb trat on agreement, un ess a spec a  provs on of the app cab e
aw enab es them to do so. Th s s rare.(14) Th s pr nc p e app es to
matters of substance, as we  as procedure. For examp e, an arb tra
tr buna  cannot d rect a person who s not a party to the arb trat on
agreement to pay a sum of money or to perform a part cu ar act.

6.18  Concern ng procedura  matters, an arb tra  tr buna  may d rect
the part es to produce documents, to attend hear ngs, or to subm t
to exam nat on but t usua y has no power to compe  th rd part es
to do so, even f the part es to the arb trat on have purported to
confer such a power on the tr buna . The part c pat on of th rd part es
n arb trat on proceed ngs, whether by g vng evdence or produc ng
documents, may usua y be compe ed on y by nvok ng the
ass stance of a nat ona  court of competent jur sd ct on.(15)

(d). International practice

6.19  There s no un versa y recogn sed comprehens ve set of
deta ed procedura  ru es govern ng nternat ona  arb trat ons. As
descr bed n Chapter 1, each arb tra  tr buna  s d fferent, each
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d spute s d fferent, and each case deserves to be treated d fferent y.
But there are bas c under y ng structures, bu t on three e ements:
f rst, the nternat ona  convent ons (and the Mode  Law), to wh ch
reference has been made; second y, the var ous estab shed sets of
nternat ona  arb trat on ru es; and th rd y, the pract ce of exper enced
arb trators and counse .

6.20  The nternat ona  convent ons and the Mode  Law do not
prescr be the way n wh ch an nternat ona  arb trat on shou d be
conducted, but mere y estab sh genera  pr nc p es ntended to
ensure a fa r procedure and an award that s enforceab e both
nat ona y and nternat ona y.

6.21  Even the estab shed sets of nternat ona  ru es such as
those of the ICC, the Internat ona  Centre for Dspute Reso ut on
(ICDR), and the LCIA and, for ad hoc arb trat ons, those of
UNCITRAL do not descr be n any deta  the way n wh ch an
nternat ona  arb trat on shou d be conducted. Th s means that, n
pract ce, t s for the arb tra  tr buna  and the part es to work together
to estab sh procedures su tab e to the c rcumstances of the
part cu ar case. Indeed, as many sets of arb trat on ru es now
express y provde, the tr buna  and the part es have a pos t ve duty to
des gn the procedure so that t provdes a fa r, exped t ous, and cost-
effect ve means for the reso ut on of the matters n d spute.(16) In
do ng so, the arb tra  tr buna  and the part es shou d cons der, and
f nd answers to, a ser es of pract ca  quest ons, such as the
fo owng.

• Is a conf dent a ty agreement requ red?
• Is th s a case n wh ch t wou d be he pfu  for the tr buna  to

determ ne pre m nary ssues, and f so, what type of ssue(s)?
• If, as s usua , there are to be wr tten subm ss ons, shou d they

be exchanged sequent a y or s mu taneous y?
• ow s the product on of documentary evdence to be hand ed?
• ow s the evdence of w tnesses to be presented? Are there to

be wr tten wtness statements and rep y statements, and f so,
are there are any spec a  cons derat ons to take nto account,
other than the t m ng of such statements?

• Is an ora  hear ng necessary, and f so, how ong does t need to
be n ght of the part es' wr tten subm ss ons and evdence?

• Shou d there be a pre-hear ng conference ( f one s not prescr bed
by the ru es adopted by the part es), and f so, at what stage of
the proceed ngs?

• ow much t me shou d be reserved for the wtness hear ng, and
when s t ke y to be poss b e to f x dates and make the
necessary book ngs of hear ng rooms, breakout rooms, court
reporters, and so forth?

These are a  mportant pract ca  quest ons that are d scussed n th s
chapter. F rst, however, t s usefu  to cons der the way n wh ch the
procedura  shape’ of an nternat ona  arb trat on d ffers from that of
c v  d spute reso ut on n nat ona  courts.

(e). Procedural structure of a typical international arbitration

6.22  Two e ements n part cu ar d st ngu sh the procedura  shape of
an nternat ona  arb trat on from c v  d spute reso ut on procedures n
nat ona  courts. The f rst s that, un ke judges, t wou d be unusua
for a  of the arb trators to be res dent at the seat of the arb trat on.
Th s means that t s d ff cu t to convene a hear ng, or procedura
meet ng, at short not ce and at re at ve y ow cost. 

Figure 6.1 Initial written submissions (request for
arbitration/notice of arbitration,a answer/response, and reply)

a A request’ ( n the Un ted States, somet mes descr bed as a
demand for arb trat on’) s de vered to the nst tut on n an
nst tut ona  arb trat on; a not ce’ s de vered to the oppos ng party n
ad hoc arb trat ons, e.g. under the UNCITRAL Ru es.

6.23  The second e ement s that t me spent at hear ngs s prem um
t me’ n terms of cost to the part es. Not on y s each day for wh ch
the tr buna  s n sess on extraord nar y cost y, but the onger the
arb trators and the part es' counse  are expected to spend together,
the more d ff cu t t w  be to f nd a date (or dates) on wh ch a
concerned can be assemb ed.

6.24  The resu t s that, n formu at ng a f rst procedura  order,(17)

arb tra  tr buna s rout ne y try to ensure that the procedure s ab e to
keep to a m n mum n-person meet ngs pr or to the wtness hear ng.
Wh e there are many d fferent var at ons and emphas s ng that a
standard form’ procedure shou d never rep ace the des gn process
that s the essence of arb trat on procedure a typ ca  modern
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nternat ona  arb trat on w  usua y proceed a ong a path such as
that ustrated n F gure 6.1.

6.25  Th s chapter s concerned wth the stages that take p ace after
the arb tra  tr buna  has been estab shed unt  the proceed ngs are
c osed by the arb tra  tr buna  fo owng de very of the part es' ast
subm ss ons. Start ng the arb trat on and estab sh ng the arb tra
tr buna  have been covered ear er n th s vo ume;(18) the award, and
proceed ngs after the award, are covered ater.(19)

B. Expedited Procedures

(a). Introduction

6.26  Before turn ng to the var ous procedura  steps that are norma y
fo owed n an nternat ona  arb trat on, br ef cons derat on s g ven to
the procedura  opt ons ava ab e for exped ted determ nat ons.
Exped ted d spute reso ut on processes are not a recent
deve opment. Br ef procedures were, for nstance, known n Ven ce
between the twe fth and s xteenth centur es, n wh ch dec s ons were
rendered wth n very short t me frames.(20)

6.27  Neverthe ess, n recent years, there has been a growng sense
of frustrat on among bus nessmen nvo ved n nternat ona
commerce, because of the engthy de ays nvo ved n obta n ng the
hoped-for prom sed and of the arb tra  tr buna 's award. A few
so ut ons have emerged that deserve ment on.(21)

(b). Expedited formation

(i). Emergency arbitrator procedures

6.28  As descr bed n more deta  n Chapter 4, emergency
arb trator’ procedures have become a common feature of the ma n
nst tut ona  arb trat on ru es.(22) These procedures provde part es
wth a means of obta n ng nter m re ef from an emergency arb trator
appo nted on an exped ted bas s (usua y wth n one or two bus ness
days) pr or to the const tut on of the arb tra  tr buna , provd ng an
a ternat ve to seek ng re ef before the nat ona  courts. Under some
ru es, an emergency arb trator can be appo nted before the not ce of
arb trat on s f ed(23) and can hear app cat ons ex parte.(24)

(ii). Expedited formation of the arbitral tribunal

6.29  The LCIA Ru es provde that, n cases of except ona  urgency,
a party may app y to the LCIA Court for the exped ted format on of
an arb tra  tr buna .(25) The app cat on must be made n wr t ng to the
LCIA Court, w th cop es sent to a  other part es to the arb trat on,
and must set out the spec f c grounds for the except ona  urgency n
the format on of the arb tra  tr buna . For obvous reasons, t s
usua y the c a mant who requests exped ted format on.(26)

6.30  The LCIA Court has d scret on to shorten the t me m ts for the
format on of the arb tra  tr buna . There have been a few cases n
wh ch the t me m t has been s gn f cant y abr dged’ and one case
n wh ch a so e arb trator was appo nted wth n 48 hours of rece pt of
the request for arb trat on.(27)

6.31  Amongst more recent entrants nto the arb trat on f e d, the
Duba  Internat ona  Arb trat on Centre (DIAC) has adopted a s m ar
approach to exped ted format on of the arb tra  tr buna .(28)

Neverthe ess, examp es of such exped ted format on rema n few and
far between, w th the cr ter on of except ona  urgency’ nterpreted
and app ed str ct y.

(c). Fast-track procedures

6.32  Fo owng the const tut on of the arb tra  tr buna , exped t on
can be ach eved by the adopt on of fast-track’ procedures, e ther by
means of s mp f ed procedures ava ab e under certa n arb tra  ru es,
or by the tr buna  exerc s ng ts d scret on to abr dge t me m ts.

6.33  Arb trat ons can be put on a fast track’ by adopt ng s mp f ed
procedures and avo d ng some of the procedura  excesses of
modern arb tra  pract ce. Severa  arb tra  nst tut ons have deve oped
ru es for the faster reso ut on of d sputes by means of a s mp f ed
procedure.(29) As m ght be expected, the ru es d ffer from one
nst tut on to another, but the Swss Ru es serve as a good examp e
of how the procedure can work s gn f cant y to reduce the durat on of
an average arb trat on. Under these Ru es:
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• a so e arb trator s appo nted, un ess the arb trat on agreement
otherwse provdes and the part es are unab e to agree to the
appo ntment of a so e arb trator;

• wr tten p ead ngs are m ted to a statement of case, a defence,
and ( f app cab e) a counterc a m and rep y;

• un ess the part es agree to a documents-on y arb trat on, a s ng e
hear ng s he d for the exam nat on of w tnesses and experts, and
for ora  argument; and

• the award s made wth n s x months of the date of the transm tta
of the f e to the arb tra  tr buna , wh ch states the arb trator's
reasons n summary form (or does not g ve reasons at a  f the
part es so agree).

It s noteworthy that, wh e th s procedure s mandatory for cases n
wh ch the tota  amount n d spute does not exceed C F1 m on,(30)

t s ava ab e for d sputes of a greater amount f the part es so agree.
Such processes offer hope for part es who wsh to avo d the de ay
and cost nvo ved n a trad t ona  nternat ona  arb trat on process.(31)

6.34  A notab e examp e of a fast-track arb trat on under standard
arb tra  ru es nvo ved the fast wor d of Formu a One (F1) motor
rac ng.(32) At the t me that the d spute arose, the f rst grand pr x of
the season was trad t ona y he d n Me bourne n March. In
preparat on for the race, teams sh pped the r cars from Europe n
m d-February. At the end of one season, n the m d-1990s, one team
fe  nto d spute wth the Federat on Internat ona e de 'Automob e
(FIA), headquartered n Par s, wh ch regu ates the F1 champ onsh p
n accordance wth a comprehens ve set of ru es. The team n
quest on, wh ch was sponsored by a tobacco company, wshed to
pa nt one of ts cars n the co ours of one of ts brands of c garettes
and the other, n the very of another of ts brands. The FIA objected,
on the grounds that the champ onsh p s a team event, and ns sted
that a  cars from the same team must be pa nted n dent ca  very.
The const tut on of the FIA, to wh ch every team must s gn up when
enter ng the champ onsh p, conta ned an ICC arb trat on c ause.

6.35  By Chr stmas Eve n the year n quest on, t became apparent
that a reso ut on of the d spute wou d not be ach eved by negot at on.
The team and the FIA agreed that they wou d subm t to a fast-track’
ICC arb trat on wth a vew to obta n ng a f na  dec s on by the end of
January, so that the cars cou d be pa nted and sh pped n t me to
reach Austra a by the end of February.

6.36  The F1 team f ed a request for arb trat on wth the ICC
between Chr stmas Day and New Year's Eve. A three-member
arb tra  tr buna  was appo nted on New Year's Day. Th s tr buna
c rcu ated draft terms of reference on the same day, wh ch a
concerned s gned wth n two more days. A sequent a  exchange of
memoranda’, to wh ch the part es attached the documents on wh ch
they re ed, then took p ace at seven-day nterva s, fo owed by a
s mu taneous exchange of wr tten wtness statements wth n a few
more days. A handfu  of d sputed document requests were reso ved
by prompt procedura  orders from the tr buna  and an e ght-hour
wtness hear ng took p ace on the ast Saturday of January. The
tr buna  de berated on the Sunday, and sent ts f na  award to the
ICC Court for scrut ny by fax and cour er at uncht me the next day
(Monday), together w th separate s gned, but undated, s gnature
pages.

6.37  The award was approved at an emergency sess on of the ICC
Court the same afternoon, and the dec s on was not f ed to the
part es by fax and overn ght cour er on the same day. The part es
rece ved the fu y reasoned award on the ast day of January, one
month prec se y from the day on wh ch the tr buna  was appo nted,
and the cars were pa nted and sh pped to Austra a n good t me for
the f rst grand pr x race of the season.(33) Th s case demonstrates
what speed can be ach eved (even before a grand pr x beg ns) when
the part es have a jo nt w  to obta n ear y reso ut on, and the arb tra
tr buna  s d sposed and ava ab e to act on that w .(34)

(d). Early, or summary, determinations

6.38  An a ternat ve to fast-track’ procedures s ear y, or summary,
determ nat on. Th s nvo ves the ear y determ nat on of one or more
c a ms or defences, upon app cat on by a party or on the tr buna 's
own n t at ve, on the bas s that the c a m or defence n quest on has
no prospect of success.(35)

6.39  Such procedures rema n uncommon n nternat ona  arb trat on
and very few arb trat on ru es provde for them express y. Ru e 41(5)
of the ICSID Arb trat on Ru es s one such except on, and perm ts a
party to ra se a pre m nary object on that a c a m s man fest y
wthout ega  mer t’.(36)
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6.40  In the absence of spec f c provs ons contemp at ng ear y
d spos t on or the agreement of the part es, the use of summary
procedures are be eved by some to ntroduce due process’ r sk at
the enforcement stage of proceed ngs.(37) ow cons stent are such
procedures, so the quest on goes, w th the requ rement to provde a
party w th a reasonab e’ opportun ty to be heard? Wh e such a
quest on s perhaps understandab e (part cu ar y when cons der ng
the approach to enforcement taken by some nat ona  courts), a
summary procedure need not prejud ce the reasonab e’ opportun ty
to be heard. Moreover, approached wth prudence, such procedures
can, n the r ght c rcumstances, be ent re y cons stent w th an
arb tra  tr buna 's duty to adopt procedures that avo d unnecessary
de ay or expense.

C. Preliminary Steps

(a). Introduction

(i). Preliminary meetings

6.41  Pre m nary meet ngs at a very ear y stage of a d spute
process are not customary n some countr es. Neverthe ess,
espec a y where the part es and the r representat ves come from
d fferent ega  systems or d fferent cu tura  backgrounds, t s
sens b e for the tr buna  to convene a meet ng wth the part es as
ear y as poss b e n the proceed ngs. Th s ensures that the arb tra
tr buna  and the part es have a common understand ng of how the
arb trat on s to be conducted, and enab es a carefu y des gned
framework for the conduct of the arb trat on to be estab shed.(38) In
modern t mes, t s common pract ce for pre m nary meet ngs to be
conducted by te econference or vdeo conference. Th s saves the
costs nevtab y ncurred when one (or more) of the arb trators or
counse  has to trave  across nat ona  boundar es, even across
oceans, n order to be present n person. owever, there s no rea
subst tute for a  of the p ayers com ng together n one room as soon
as poss b e after the arb trat on has started.

6.42  Some nst tut ona  ru es now provde express y for the
conven ng of a pre m nary meet ng’,(39) or case management
conference’,(40) wh st others provde for such a meet ng to be
convened at the d scret on of the tr buna .(41)

6.43  In pract ce, a pre m nary meet ng proceeds through var ous
stages. The members of the arb tra  tr buna  usua y arrange to meet
pr vate y, before meet ng the part es. Th s s part y to effect
ntroduct ons and part y to d scuss provs ona  vews as to the
organ sat on of the arb trat on.

6.44  S m ar y, substant a  benef ts may be ga ned f the
representat ves of the part es have an opportun ty to nteract before
attend ng the pre m nary meet ng wth the arb tra  tr buna . Th s s
part cu ar y mportant n ad hoc arb trat ons, s nce matters such as
the fees and expenses of the arb trators are norma y dea t w th at
th s stage. To avo d embarrassment, n ad hoc arb trat ons, t s
mportant that the representat ves of the part es shou d be ab e to
present an agreed pos t on to the arb tra  tr buna  on the quest on of
the arb trators' fees and expenses.

(ii). Representation at preliminary meetings

6.45  In order to obta n the max mum benef t from a pre m nary
meet ng wth the arb tra  tr buna , each party shou d be represented
by persons wth suff c ent author ty and knowedge of the case to
take on the spot’ dec s ons, both n d scuss on wth the other
party's representat ves and dur ng the course of the meet ng wth the
arb tra  tr buna  tse f. Th s means that t s usua y necessary for the
eader of each party's team of awyers, as we  as a person wth
appropr ate execut ve author ty from the c ent tse f, to attend. It s
common pract ce, part cu ar y where a government s nvo ved, for an
agent’ to be nom nated.(42) The agent s the person to whom both
the arb tra  tr buna  and the other party are ent t ed to address
commun cat ons, and from whom they may seek an author tat ve
statement on beha f of the government concerned.

(iii). Items to be covered at preliminary meetings

6.46  The agenda tems to be addressed at a pre m nary meet ng
depend part y on the aw govern ng the arb trat on (for examp e, n
some jur sd ct ons, t may be necessary to estab sh a subm ss on
agreement)(43) and part y on whether the part es have a ready
subjected the arb trat on to a set of nternat ona  or nst tut ona
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ru es, e ther for adm n stered or for non-adm n stered arb trat on. If
the arb trat on s subject to the ru es of one of the major nternat ona
arb trat on nst tut ons, t w  not be necessary, for examp e, for the
part es to dea  d rect y wth the arb trators n connect on wth the
tr buna 's fees, wh ch w  be hand ed by the nst tut on concerned.

6.47  Whether an arb trat on s ad hoc or nst tut ona , the procedure
and schedu e for the fo owng tems w  usua y be addressed dur ng
a pre m nary meet ng:(44)

• pre m nary ssues such as jur sd ct ona  object ons, nter m
re ef app cat ons, and/or b furcat on;

• wr tten subm ss ons nc ud ng number of rounds, the r t m ng,
structure, and ength, and whether they are to be accompan ed by
documentary and wtness evdence;

• document product on;
• wtnesses nc ud ng the r number, the t m ng of subm ss on of

wtness statements or expert reports, and any use of tr buna -
appo nted experts;

• the pre-hear ng conference nc ud ng the venue and t m ng;
• the evdent ary hear ng nc ud ng ts venue and t m ng; and
• other procedura  and adm n strat ve matters such as the ro e of

the IBA Ru es on the Tak ng of Evdence n Internat ona
Arb trat on, the cha rman's power to make procedura  orders
a one, the appo ntment of an arb tra  secretary, and the means of
commun cat on wth the tr buna .

(iv). ‘Time out’

6.48  As ment oned n the ast sect on, pr vate meet ngs of the
arb tra  tr buna  and between the part es themse ves may take p ace
before the ma n case management meet ng of the arb tra  tr buna
and the part es. Indeed, t s not uncommon for the ma n meet ng to
be adjourned, or even for there to be severa  short adjournments,
wh e the arb trators confer n pr vate (or caucus’, as awyers
somet mes descr be t). Th s a so g ves the part es' representat ves
an opportun ty for further pr vate d scuss ons. In th s way, and wth
the gu dance of the arb tra  tr buna , the part es may be ab e to agree
on the bas c framework and organ sat on of the proceed ngs.

6.49  Arb tra  tr buna s usua y prefer to avo d mak ng ru ngs on
d sputed procedura  matters n the ear y stages of the arb trat on.
Where there s d sagreement between the part es, arb trators often
suggest comprom se so ut ons. Th s appears to der ve from the
comp ex t es of tr buna  psycho ogy,(45) as a resu t of wh ch
nd vdua  members of the arb tra  tr buna  (and part cu ar y the
pres d ng arb trator) are re uctant to make ru ngs at the start of the
arb trat on that one of the part es may regard (however unjust f ab y)
as amount ng to unfa r treatment.

6.50  Neverthe ess, f, at the end of a case management meet ng,
there are st  matters outstand ng upon wh ch the part es are unab e
to agree, the arb tra  tr buna  must make a dec s on. Somet mes,
th s s done mmed ate y; somet mes, t s reserved and not f ed to
the part es ater. It s unusua  for a pre m nary meet ng to extend
beyond one day, as a max mum, and t may we  be d sposed of
wth n ha f a day or ess. Th s means that, w th carefu  p ann ng, t s
somet mes poss b e to ho d a pre m nary meet ng wthout the need
for any of the part c pants to make an overn ght stay n a hote
un ess ntercont nenta  trave  s nvo ved.

(v). UNCITRAL Notes on Organizing Arbitral Proceedings

6.51  It may be usefu , at the beg nn ng of an arb trat on, for the
part es to consu t the UNCITRAL Notes on Organ z ng Arb tra
Proceed ngs.(46) These Notes provde a st of matters that the
part es and the tr buna  may wsh to cons der n estab sh ng the
procedura  ru es for the r arb trat on. Some of these matters such
as estab sh ng the anguage of the arb trat on may be thought to
be fa r y obvous; others are more he pfu , nc ud ng arrangements to
protect the conf dent a ty of propr etary nformat on, arrangements
for the exchange of memor a s and other wr tten subm ss ons,
means of commun cat on between the part es ( nc ud ng the extent
to wh ch ema , fax, or other e ectron c forms of commun cat on
shou d be used), and so forth.

(vi). ‘Procedural Order No. 1’

6.52  Many exper enced nternat ona  arb trators have the r own
mode  forms of procedura  orders. These are sent to the part es'
counse  as a f rst step towards d scuss ng and agree ng the terms of
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the f rst procedura  order, wh ch w  estab sh an overa  procedura
scheme for the arb trat on n quest on. Such a procedura  order w
usua y nc ude dates (or t me m ts) for the de very of memor a s,
and for the product on of documents, w tness statements, and
expert reports. It may a so conta n provs ona  dates for a wtness
hear ng. A procedura  order of th s type serves as a usefu  gu de ne
to the part es and to the tr buna  n d scuss ng what s requ red for
the actua  arb trat on wth wh ch they are concerned. owever, there
s a r sk that the use of such mode  forms’, wh ch often go nto a
cons derab e degree of deta , may resu t n the nd scr m nate
adopt on of r g d procedures that are not appropr ate y ta ored to the
part cu ar d spute n quest on. Indeed, an automat c (one m ght
a most say azy’) re ance on procedures devsed for other
arb trat ons may ead to a fa ure to acqu re a proper understand ng
of the case and a consequent fa ure to de ver on the key procedura
prom se’ of arb trat on name y, ta or-made eff c ency.

(b). Preliminary issues

6.53  One of the e ements that may emerge from the answers to
such a quest onna re s whether or not there are some ssues that
shou d be dec ded as pre m nary ssues’ or separate ssues’. Apart
from jur sd ct ona  ssues,(47) other quest ons may ar se that e ther
shou d be determ ned as pre m nary ssues before the arb tra
tr buna  cons ders the substance of the c a ms or, a ternat ve y, may
be dea t w th more conven ent y at an ear y stage as separate
ssues, n order to fac tate the eff c ent and econom ca  conduct of
the proceed ngs.

(i). ‘Bifurcation’ of liability and quantum

6.54  A quest on that often ar ses s whether or not ssues of ab ty
and quantum shou d be dea t w th separate y. In many modern
d sputes ar s ng out of nternat ona  trade, part cu ar y n re at on to
construct on projects or nte ectua  property d sputes, the
quant f cat on of c a ms s a major exerc se. It may nvo ve both the
part es and the arb tra  tr buna  n cons der ng arge numbers of
documents, as we  as comp ex techn ca  matters nvo vng experts
appo nted by the part es, or by the arb tra  tr buna , or both. In such
cases, t may nvo ve savngs n costs and overa  eff c ency f the
arb tra  tr buna  determ nes quest ons of ab ty f rst. In th s way, the
part es avo d the expense and t me nvo ved n subm tt ng evdence
and argument on deta ed aspects of quant f cat on that may turn out
to be rre evant fo owng the arb tra  tr buna 's dec s on on ab ty.(48)

6.55  There are somet mes c ear arguments n favour of separat ng
ssues of ab ty from ssues of quantum n a arge and comp ex
case. For examp e, a c a mant may have suffered a substant a  oss
( nc ud ng oss of prof t) as a resu t of the breakdown or fa ure of an
mportant p ece of p ant or equ pment. The c a mant may seek to
recover th s oss by way of arb trat on proceed ngs aga nst a
respondent respons b e for the manufacture and/or nsta at on of the
equ pment. In ts defence, the respondent may a ege, f rst, that t s
nstead a supp er who s ab e for any breakdown or fa ure n the
p ant or equ pment supp ed, second y, that ab ty s m ted under
the terms of the contract to a sum much sma er than the amount
c a med, and, th rd y, that, n any event, some of the osses c a med
(such as oss of prof t) are rrecoverab e (because of the cond t ons
of contract) and others are not fu y recoverab e, because they have
been quant f ed on the wrong bas s.

6.56  Th s s a common s tuat on n nternat ona  d sputes, w th the
respondent putt ng forward a success on of defences, any one of
wh ch, f successfu , may m t or even defeat the c a m. ow
shou d an arb tra  tr buna  dea  wth such a s tuat on?

6.57  There are var ous poss b t es. F rst, the tr buna  m ght dec de
to hear ega  argument as to the effect of the c ause m t ng ab ty

on the bas s that f the c ause s found to be effect ve, the
respondent may pay the m ted amount stated n the c ause and the
case w  then be conc uded.

6.58  At f rst s ght, th s seems to be an attract ve opt on for both
part es. There s no po nt n spend ng t me and money on a
comp cated factua  nvest gat on f the d spute may be reso ved by
the determ nat on of a ega  po nt as a pre m nary ssue. It may
emerge, however, that the correct ega  nterpretat on to be put upon
the c ause that m ts, or purports to m t, ab ty depends on the
facts and that, n order to ascerta n and understand the factua
s tuat on, t s necessary to enqu re fu y nto a  of the
c rcumstances of the case, w th the ass stance of both fact and
expert w tnesses on each s de. Thus the f nd ngs of the arb tra
tr buna  on the ega  ssue m ght be so dependent on ts f nd ng on
the fact ssues as to make t d ff cu t (and ndeed undes rab e) to
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d sentang e them. In th s event, t wou d be appropr ate for the
arb tra  tr buna  to nvest gate the re evant facts rather than to
attempt to dea  wth the ega  ssue n so at on.

6.59  A though, n pract ce, ssues of ab ty and quantum may,
from t me to t me, prove to be nextr cab y nterwoven, t s
somet mes poss b e to see a broad d vs on between them. It s a so
somet mes poss b e to determ ne the pr nc p es on wh ch damages
shou d be awarded, wh e eavng the pure ar thmet ca  ca cu at ons
to a second stage.

(ii). Separation of other issues

6.60  It s rarer for an arb tra  tr buna  to separate ssues where there
s no c ear d vd ng ne to say, n effect, there are on y a m ted
number of ssues on wh ch we wsh to hear evdence and argument
from the part es, and these are as fo ows’. Th s course shou d not
be attempted ght y. Before an arb tra  tr buna  can safe y so ate
some of the ssues for ts attent on, t must be sat sf ed that t has
been adequate y nformed of a  of the ssues that are re evant or
ke y to be re evant to ts dec s on. Th s stage s not ke y to be

reached unt  the wr tten phase of the proceed ngs s under way.
Where, however, an arb tra  tr buna  s sat sf ed that t has been
adequate y br efed on a  of the ssues and that the t me has come
for t to take the n t at ve n th s way, the effect can be dramat c n
terms of savng both t me and money.

6.61  The Aminoil arb trat on provdes a c ass c examp e.(49) Many
hundreds of m ons of do ars were at stake, depend ng upon
whether the Kuwa t government's act of nat ona sat on was un awfu
(as c a med by Am no ), thereby g vng r se to the poss b ty of an
award of damages on a fu  ndemn ty bas s, wh ch wou d have a
pun t ve effect, or awfu  (as the government c a med), and thus
suscept b e to reso ut on by the payment of fa r compensat on.

6.62  At the c ose of the wr tten stage of the proceed ngs, the
arb tra  tr buna  convened a meet ng wth the part es and the r
counse  to cons der var ous procedura  matters re at ng to the
forthcom ng ora  hear ngs. Fo owng th s meet ng, the arb tra
tr buna  made an order f x ng the hear ng date n Par s and
spec fy ng, amongst other th ngs, seven spec f c ssues that the
part es shou d address, the order n wh ch they wou d be taken, and
wh ch s de shou d speak f rst on each ssue. Th s s how the hear ng
was conducted and there s no doubt that th s ntervent on by the
arb tra  tr buna  ed to a s gn f cant savng n t me and money for both
part es, and, n the end, to an outcome that both part es regarded as
fa r.(50)

6.63  At that t me, n the ear y 1980s, t was re at ve y rare for an
arb tra  tr buna  to take contro  of the proceed ngs n th s way.(51)

owever, s nce then, nternat ona  arb trat ons have become more
comp ex and cost y. As both arb tra  tr buna s and pract t oners
search for qu cker and more cost-effect ve ways of hand ng
d sputes, t seems essent a  that arb trators shou d seek to d rect
the conduct of arb trat ons from an ear y stage and, n part cu ar,
that they shou d seek to cut through the fo age n order to reach the
root ssues as qu ck y as poss b e. A though, ke the sh powner
ment oned ear er,(52) the part es can agree to d sm ss the arb trators
f they jo nt y ose conf dence n them, t s no onger appropr ate for
arb trators to s t pass ve y beh nd the r tab es and say to
themse ves, th s s c ear y the wrong way of conduct ng th s case,
but the part es have agreed to do t ke th s so we'  go a ong wth
t’.(53)

6.64  To th s end, one exper enced arb trator has advocated the
ntroduct on of an ear y hear ng for open ng arguments and n t a
exchanges wth the tr buna  on the mer ts pr or to the evdent ary
hear ng.(54) Th s s to be we comed: such ear y substant ve case
revew conferences’ wou d perm t an arb tra  tr buna  to be act ve y
nvo ved n the stream n ng of procedures to focus on those ssues
and evdence that w  be mater a  to the outcome of the case. The
t m ng of such a case revew conference wou d be key. It cannot
happen too ear y, for examp e at the f rst case management
conference, because at that stage arb trators and even counse  are
often not endowed wth suff c ent nformat on about the case to reach
nformed dec s ons about the most eff c ent procedure to be fo owed.
In the same way, such a case revew conference’ shou d not
happen too ate n the process, because that w  defeat the purpose.
Tmed we , such ear y substant ve engagement by the tr buna  can
be very effect ve n fu f ng arb trat on's prom se as a ta ored and
eff c ent process.

D. Written Submissions
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(a). Introduction

6.65  In ad hoc nternat ona  arb trat ons, when the procedure to be
fo owed has been estab shed, the f rst step taken n a most a
cases s an exchange between the part es of some form of wr tten
subm ss on.

6.66  The mmed ate purposes of the part es' n t a  statements are
to fac tate the appo ntment of the arb tra  tr buna , to gu de the
nst tut on or the arb tra  tr buna  n estab sh ng the amount of the
depos t to be pa d by the part es to secure the costs of the
arb trat on, to enab e the arb tra  tr buna  to dent fy the ssues that
ar se for determ nat on, and to make appropr ate procedura  orders
for the next steps. In near y a  cases of any substance, however,
the arb tra  tr buna  orders the exchange of further, fu er wr tten
p ead ngs, as we  as an appropr ate eve  of evdence gather ng,
before the ora  stage of proceed ngs s reached.

6.67  The LCIA Ru es provde that, after the part es have de vered
the request for arb trat on and response, wr tten p ead ngs cons st ng
of a statement of case’, statement of defence’, and statement of
rep y’ (and further equ va ent wr tten p ead ngs n the event of a
counterc a m, referred to as a cross-c a m’) fo ow each other w th n
certa n t me m ts. It s c ear from these Ru es that (subject to any
contrary agreement of the part es or d rect ons from the arb tra
tr buna ) the wr tten statements are ntended, n pr nc p e, to be the
on y pre-hear ng wr tten subm ss ons n the arb trat on.(55)

6.68  The ICDR Ru es provde for the exchange of n t a  statements
of c a m and defence,(56) and state that the arb tra  tr buna  may
dec de whether the part es sha  present any wr tten statements n
add t on’.(57) The Swss Ru es adopt a s m ar approach, and a so
requ re a party's statement to be accompan ed by a  documents
and other evdence on wh ch t re es’.(58)

6.69  The ICSID Arb trat on Ru es ent t e the documents that are to
be f ed by the part es as a memor a ’ and a counter-memor a ’,
fo owed, f necessary, by a rep y and a rejo nder. These Ru es a so
a ow for s mu taneous exchange of wr tten subm ss ons, f the
request for arb trat on was made jo nt y.(59) The Ru es provde that a
memor a  shou d conta n a statement of the re evant facts, a
statement of aw, and subm ss ons, and that the counter-memor a ,
rep y, or rejo nder shou d respond to these statements and
subm ss ons, and add any add t ona  facts, statements of aw, or
subm ss ons of ts own.(60) The Exp anatory Note states that the
scope of these p ead ngs represents:

… an adaptat on of common aw pract ce to the
procedure of the c v  aw. These provs ons, tested by
nternat ona  arb trat on pract ce, are des gned to
prevent procedura  arguments concern ng the scope of
p ead ngs, even f the part es have d ffer ng ega
backgrounds. Where, however, the part es share a
common exper ence wth an dent ca  or s m ar
system of procedure, they may agree on d fferent
contents and funct ons for the p ead ngs.(61)

6.70  Wr tten p ead ngs are usua y exchanged sequent a y, so that
the c a mant f res the f rst shot, the statement of c a m, and the
respondent answers wth the statement of defence (and
counterc a m, f any). Except ona y, however, the arb tra  tr buna
may d rect that the part es shou d subm t the r wr tten p ead ngs
s mu taneous y, so that each party de vers a wr tten subm ss on of
ts c a ms aga nst the other on a set date, and then, on a
subsequent date, the part es exchange the r wr tten answers and so
forth. Wh st s mu taneous exchanges can reduce the overa
durat on of the wr tten phase, they are more ke y to ead to the
arb tra  equ va ent of sh ps pass ng n the n ght’. For th s reason,
s mu taneous exchange rema ns ess common than sequent a
exchange for pre-hear ng subm ss ons.(62)

(b). Terminology

6.71  Many d fferent express ons are used to descr be wr tten
subm ss ons. Examp es are statement of c a m’, statement of
case’, memor a ’, and po nts of c a m’. These ead to correspond ng
express ons such as statement of defence’, statement of rep y’,
counter-memor a ’, and so forth, w th rep y’, rejo nder’, rep que’,
dup que’, and s m ar phrases be ng used for add t ona  rounds of
wr tten subm ss ons.

6.72  The d fferent express ons used to descr be wr tten
subm ss ons are not who y nterchangeab e and none are capab e of
prec se def n t on. In genera , t may be sa d that the term po nts of
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c a m’ nd cates a re at ve y short document, the pr mary purpose of
wh ch s to def ne the ssues and state the facts upon wh ch the
c a mant's c a ms are founded. By contrast, the express ons
statement of c a m’ and memor a ’ mp y a more comprehens ve
documentary subm ss on, ntended to nc ude argument re at ng to
the ega  ssues, as we  as ncorporat ng ( n annexes or append ces)
the documentary evdence re ed upon and the wr tten test mony of
wtnesses, together w th any experts' reports on matters of op n on.

(c). Time and length limits

6.73  The pract ce of arb tra  tr buna s var es great y. Somet mes, a
tr buna  w  f x t me m ts for the subm ss on of wr tten p ead ngs
that are tac t y accepted from the beg nn ng as be ng unrea st c and
wh ch serve mere y as targets to make sure that the part es start
the r preparatory work wthout de ay. Such arb tra  tr buna s expect
app cat ons for extens ons of t me to be made and w  grant them
read y. Other arb tra  tr buna s regard th s approach as both art f c a
and nappropr ate, and prefer to assess rea st c t me m ts at an
ear y stage, n the expectat on that they w  be observed. The
second approach s more common and s to be preferred.(63)

6.74  There s no such th ng as a standard t me m t n nternat ona
arb trat on, a though per ods of up to three months between
subm ss ons are not uncommon. Arb trators shou d recogn se,
however, that the onger the t me m ts, the ength er the wr tten
subm ss ons are ke y to be. Wh st th s m ght be cons dered a
matter for the part es (who pay the r awyers' resu t ng fees), a trend
appears to be deve op ng n nternat ona  arb trat on for the
subm ss on of exhaust ve wr tten subm ss ons, wh ch are heavy wth
hyperbo e and repet t on. Not on y does th s add cons derab y to the
t me and cost of proceed ngs, but t can h nder a tr buna 's
understand ng of a case. Increas ng y, therefore, arb tra  tr buna s are
now cons der ng the mpos t on of page m ts on (at east some of)
the part es' wr tten subm ss ons.(64)

E. Collecting Evidence

(a). Introduction

6.75  It s mposs b e to co ect comprehens ve and re ab e stat st cs
n re at on to pr vate nternat ona  arb trat ons, but t s reasonab e to
assume that the eventua  outcomes n the major ty of nternat ona
arb trat ons (perhaps 60 70 per cent) usua y turn on the facts rather
than on the app cat on of the re evant pr nc p es of aw. A good
proport on of the rema nder turn on a comb nat on of facts and aw,
and on y n a m nor ty of cases s the outcome dependent so e y on
ssues of aw, w th the under y ng facts be ng und sputed or
rre evant.

6.76  It fo ows that fact-f nd ng s one of the most s gn f cant
funct ons of an arb tra  tr buna  and t s a funct on that a  tr buna s
take ser ous y. The re evant facts are determ ned by nternat ona
arb tra  tr buna s e ther fo owng the presentat on by the part es
(usua y va exper enced counse ) of documentary and/or ora
evdence, or by arb tra  tr buna s mak ng the r own efforts, w th the
ass stance of the part es, to ascerta n the evdence that they
cons der necessary to estab sh the re evant facts.

(i). Civil law and common law procedures

6.77  In court procedures n most common aw countr es, the
n t at ve for the co ect on and presentat on of evdence s a most
who y n the hands of the part es. The judge acts as a k nd of
referee, to adm n ster the app cab e ru es of evdence and to g ve a
dec s on at the end on who has won’ the argument n a combat ve
sense. The judge stens to the evdence and may quest on the
wtnesses; n genera , however, common aw judges eave t to the
part es to present the r respect ve cases and then form a judgment
on the bas s of what the part es e ect to present to the court. By
contrast, n the courts of most c v  aw countr es, the judge takes a
far more act ve ro e n the conduct of the proceed ngs and n the
co ect on of evdence, nc ud ng the exam nat on of w tnesses.(65)

6.78  The mpress on g ven by these br ef summar es of the two
systems s that the d fferences are fundamenta . Yet there s a
cons derab e r sk of overgenera sat on n drawng d st nct ons
between the so-ca ed common aw and c v  aw systems. Each
system has many var at ons. The ru es of procedure n the Un ted
States are d fferent from those n Eng and, just as the German and
French ru es of procedure are d fferent.
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6.79  Emphas s ng th s po nt, a Swss nternat ona  arb trat on
spec a st stated:

… My f rst remark s that there s no such th ng as
Civil Law procedure’ n c v  and commerc a  t gat on.
In Common Law countr es, there are undoubted y
certa n common bas c pr nc p es of procedure, wh ch
go back to the procedure pract sed n the Eng sh
courts. In cont nenta  Europe, there s no such
common or g n. In each country, one f nds a d fferent
b end of c v  procedure, arge y nf uenced by oca
custom, the ega  educat on rece ved by judges and by
counse , and, to a var ed extent, by the nf uence of
the procedure pract sed n the o d ecc es ast ca
courts, a though such courts were abo shed, n
Protestant countr es, at the t me of the Reformat on…
.

The resu t of th s s that there s poss b y as much
d fference between the out ook and pract ce of a
French avocat and of a German Rechtsanwa t as
between those of an Eng sh and of an Ita an awyer.
The same app es wth n my own country, Swtzer and,
where c v  and cr m na  procedure rema n n the rea m
of the 26 sovere gn States of the Confederat on, thus
ead ng to the ex stence of 26 d fferent codes of c v  or
cr m na  procedure, p us a Cv  Procedure Act for the
Federa  Supreme Court. There s as much d fference
between the type of c v  procedure pract sed n
Geneva and that pract sed n Zur ch as between those
featured n Madr d and Stockho m.

These d fferences are exper enced da y n
nternat ona  arb trat on, where they are somet mes the
source of great d ff cu t es. Certa n y these d ff cu t es
are due, to a arge extent, to the d fferent patterns of
c v  procedure aw, but, n my exper ence, to a far
greater extent to the und sc osed assumpt ons and
prejud ces of mun c pa  awyers faced for the f rst t me
n the r ves wth a system of wh ch they are not
aware. Just to take a s mp e examp e, a common
awyer expects the c a mant as a matter of course to
have the ast word at the end of the day, whereas a
cont nenta  awyer cons ders t a requ rement of natura
just ce that the defendant shou d be the ast to
address the Court.(66)

6.80  Neverthe ess, there s just enough un form ty n the genera
approach to quest ons concern ng the presentat on of evdence to
just fy us ng the express on c v  aw countr es’ by way of contrast to
the common aw countr es’ when d scuss ng the presentat on of
evdence to nternat ona  tr buna s. Where there are d fferences
between the two systems, they are most not ceab e n the area of
the procedures that ead to fact-f nd ng. The most mportant
e ements nc ude the fo owng.

(ii). Admissibility

6.81  In pract ce, tr buna s composed of three exper enced
nternat ona  arb trators from d fferent ega  systems approach the
quest on of the recept on of evdence n a pragmat c way. Whether
they are from common aw or c v  aw countr es, they tend to focus
on estab sh ng the facts necessary for the determ nat on of the
ssues between the part es and are re uctant to be m ted by
techn ca  ru es of evdence that m ght prevent them from ach evng
th s goa . Th s s espec a y so where the ru es n quest on were
or g na y des gned for use n jury tr a s, centur es ago, at a t me
when many jurors were not ab e to read or wr te, so that t was
necessary for documents to be read a oud at hear ngs.

6.82  It s essent a  for pract t oners who have been ra sed n the
common aw trad t on to apprec ate th s and to earn not to re y
over y on techn ca  ru es concern ng the adm ss b ty of evdence
dur ng the course of the proceed ngs, part cu ar y at w tness
hear ngs. Converse y, where a  three arb trators come from a
common aw background, pract t oners from c v  aw countr es
shou d take care that the r cases do not depend on provng facts
that can be estab shed on y by means of the presentat on of
evdence that may be techn ca y nadm ss b e under the system
wth wh ch a  members of the arb tra  tr buna s concerned are
fam ar.

6.83  Most nternat ona  arb tra  tr buna s are hybr d’, n the sense
that they w  compr se members wth backgrounds n d fferent
systems of aw. Where a non-hybr d’ arb tra  tr buna  s estab shed,
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the team of awyers reta ned to represent each party shou d
preferab y nc ude a member who s fam ar wth the approach to the
presentat on and recept on of evdence that the arb tra  tr buna  s
ke y to app y. Th s precaut on shou d not be necessary where the

arb tra  tr buna  s hybr d’, because such tr buna s near y a ways
adopt a f ex b e approach to adm ss b ty of evdence; t s un ke y
that a party w  be prevented from subm tt ng evdence that may
genu ne y ass st the arb tra  tr buna  n estab sh ng the facts, shou d
they be d sputed.(67)

(iii). Burden of proof

6.84  One quest on that often ar ses n an nternat ona  arb trat on s
that of knowng wh ch party has the respons b ty for provng a
part cu ar a egat on or set of a egat ons. The genera y accepted
answer s that the burden of proof’ of any part cu ar factua  a egat on
s upon that party wh ch makes the a egat on. Th s s recogn sed
exp c t y n Art c e 27(1) of the UNCITRAL Ru es: Each party w
have the burden of provng the facts re ed on to support ts c a m or
defence.’ The UNCITRAL Ru es then go on to make t c ear that th s
burden of proof may be d scharged by the evdence of w tnesses,
nc ud ng expert w tnesses, or by the product on of documents,
exh b ts, or other evdence, or (of course) by a comb nat on of the
two. Further, there are some propos t ons that are so obvous that
proof s not requ red.(68)

(iv). Standard of proof

6.85  The degree of proof that must be ach eved n pract ce before an
nternat ona  arb tra  tr buna  s not capab e of prec se def n t on, but
t may be safe y assumed that t s c ose to the test of the ba ance
of probab ty’ (that s, more ke y than not’). Th s standard s to be
d st ngu shed from the concept of beyond a  reasonab e doubt’
requ red, for examp e, n countr es such as the Un ted States and
Eng and to prove gu t n a cr m na  tr a  before a jury.(69)

6.86  The pract ce of arb tra  tr buna s n nternat ona  arb trat ons s
to assess the we ght to be g ven to the evdence presented n favour
of any part cu ar propos t on by reference to the nature of the
propos t on to be proved. For examp e, f the weather at a part cu ar
a rport on a part cu ar day s an mportant e ement n the factua
matr x, t s probab y suff c ent to produce a copy of a contemporary
report from a reputab e newspaper, rather than to engage a
meteoro og ca  expert to advse the tr buna .

6.87  In genera , the more start ng the propos t on that a party
seeks to prove, the more r gorous the arb tra  tr buna  w  be n
requ r ng that propos t on to be fu y estab shed. A c ass c examp e
of th s genera  ru e nvo ves a egat ons of fraud or ega ty. Wh st
the standard w  rema n the ba ance of probab t es’, an arb tra
tr buna  s ke y to ook even more c ose y at the evdence to
determ ne whether such a standard has been adequate y met. In the
words of an Eng sh case heard n the (then) ouse of Lords:

The c v  standard of proof a ways means more ke y
than not. The on y h gher degree of probab ty requ red
by the aw s the cr m na  standard. But, as Lord
Ncho s of B rkenhead exp a ned n In re H (Sexual
Abuse  Standard of Proof) (Minors) [1996] AC 563 at
586, some th ngs are nherent y more ke y than
others. It wou d need more cogent evdence to sat sfy
one that the creature seen wa k ng n Regent's Park
was more ke y than not to have been a oness than
to be sat sf ed to the same standard of probab ty that
t was an A sat an. In th s bas s, cogent evdence s
genera y requ red to sat sfy a c v  tr buna  that a
person has been fraudu ent or behaved n some other
reprehens b e manner. But the quest on s a ways
whether the tr buna  th nks t more probab e than
not.(70)

6.88  In dec d ng what evdence to produce and the means by wh ch
t shou d be presented, the pract t oner shou d therefore make an
eva uat on of the degree of proof that the tr buna  s ke y to requ re
before be ng suff c ent y sat sf ed to make the f nd ng of fact that h s
or her c ent s seek ng.

(b). Categories of evidence

6.89  The evdence presented to arb tra  tr buna s on d sputed ssues
of fact may be d vded nto four categor es:

(1) product on of contemporaneous documents;
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(2) test mony of w tnesses of fact (wr tten and/or ora );
(3) op n ons of expert w tnesses (wr tten and/or ora ); and
(4) nspect on of the subject matter of the d spute.

These methods may be used, or comb ned, n many d fferent ways
for the purpose of d scharg ng the burden of proof to the standard
requ red by an arb tra  tr buna . It s mportant to recogn se that each
d fferent arb tra  tr buna  may adopt a d fferent approach not on y to
the manner n wh ch t wshes the evdence to be presented, but a so
to the we ght that t s w ng to g ve to any part cu ar type of
evdence.

6.90  Modern nternat ona  arb tra  tr buna s accord greater we ght to
the contents of contemporary documents than to ora  test mony
g ven, poss b y years after the event, by wtnesses who have
obvous y been prepared’(71) by awyers represent ng the part es. In
nternat ona  arb trat ons, the best evdence that can be presented n
re at on to any ssue of fact s a most nvar ab y conta ned n the
documents that came nto ex stence at the t me of the events g vng
r se to the d spute.(72)

6.91  Unsurpr s ng y, the evdence-gather ng act vty n nternat ona
arb trat ons usua y takes p ace n the per od after the facts n
d spute have been dent f ed, through the wr tten subm ss ons
de vered by the part es, and before the wtness hear ngs beg n.

(c). Documentary evidence

6.92  The part es produce the documents on wh ch they ntend to
re y at an ear y stage n an nternat ona  arb trat on. Th s w  usua y
be wth the r wr tten subm ss ons, wh ch has the mer t of p ac ng the
pr nc pa  documents on the tab e’ at the ear est pract cab e
moment.

6.93  The story becomes more comp cated n the context of
documents that the part es have not chosen to produce vo untar y.
The phrase cu ture c ash’ s overused n the ex con of modern
arb trat on, but t often seems appropr ate n the context of document
product on.

6.94  It s thus not unusua  for US awyers to come to hear ngs n
European (and other) prom nent arb trat on venues carry ng wth
them a be ef n the ent t ement to d scovery’(73) of a certa n
document, or groups of documents. By contrast, n some c v  aw
countr es, t may be profess ona  ma pract ce for a awyer to
d sc ose such documents to the arb tra  tr buna  or to the oppos ng
party.(74) The resu t can be that a huge amount of t me and expense
s ncurred n dea ng wth d sputes concern ng document product on.

(i). IBA Rules on the Taking of Evidence in International
Arbitration

6.95  In the ate 1990s, bu d ng on exper ence ga ned from the (not
part cu ar y successfu ) Supp ementary Ru es Govern ng the
Presentat on and Recept on of Evdence n Internat ona  Commerc a
Arb trat on that t had adopted n 1983, the Internat ona  Bar
Assoc at on (IBA) embarked on a project to produce a new more
nternat ona sed’ vers on. Th s project ed to the 1999 ed t on,

ent t ed the IBA Ru es on the Tak ng of Evdence n Internat ona
Commerc a  Arb trat on, wh ch became a most un versa y
recogn sed as the nternat ona  standard for an effect ve, pragmat c,
and re at ve y econom ca  document product on reg me. Fo owng a
two-year revew process that nc uded a pub c consu tat on, a
substant a y revsed vers on of the Ru es (now t t ed the IBA Ru es
on the Tak ng of Evdence n Internat ona  Arb trat on(75) ) was
adopted by the IBA Counc  on 29 May 2010. The 2010 ed t on
reta ns the genera  pr nc p es of the 1999 ed t on and a so ref ects
new deve opments n arb tra  pract ce n the nterven ng decade. The
rema nder of th s sect on of the current chapter s therefore
presented by reference to the pr nc p es and provs ons conta ned n
the 2010 ed t on.(76)

6.96  Art c e 3 of the IBA Ru es dea s wth document product on. Its
ma n provs ons are as fo ows:

1. W th n the t me ordered by the Arb tra  Tr buna , each Party sha
subm t to the Arb tra  Tr buna  and to the other Part es a
Documents ava ab e to t on wh ch t re es, nc ud ng pub c
Documents and those n the pub c doma n, except for any
Documents that have a ready been subm tted by another Party.
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2. W th n the t me ordered by the Arb tra  Tr buna , any Party may
subm t to the Arb tra  Tr buna  and to the other Part es a Request
to Produce.

3. A Request to Produce sha  conta n:
(a) ( ) a descr pt on of each requested Document suff c ent to

dent fy t, or
( ) a descr pt on n suff c ent deta  ( nc ud ng subject

matter) of a narrow and spec f c requested category of
Documents that are reasonab y be eved to ex st; n the
case of Documents ma nta ned n e ectron c form, the
request ng Party may, or the Arb tra  Tr buna  may order
that t sha  be requ red to, dent fy spec f c f es, search
terms, nd vdua s or other means of search ng for such
Documents n an eff c ent and econom ca  manner;

(b) a statement as to how the Documents requested are
re evant to the case and mater a  to ts outcome; and

(c) ( ) a statement that the Documents requested are not n
the possess on, custody or contro  of the request ng
Party or a statement of the reasons why t wou d be
unreasonab y burdensome for the request ng Party to
produce such Documents, and

( ) a statement of the reasons why the request ng Party
assumes the Documents requested are n the
possess on, custody or contro  of another Party.

4. W th n the t me ordered by the Arb tra  Tr buna , the Party to
whom the Request to Produce s addressed sha  produce to the
other Part es and, f the Arb tra  Tr buna  so orders, to t, a  the
Documents requested n ts possess on, custody or contro  as to
wh ch t makes no object on.

[…]

6.97  These provs ons are adm rab y c ear and se f-exp anatory.
They estab sh the pr nc p e, referred to ear er, that the part es
shou d produce the evdent ary documents on wh ch they re y as the
f rst stage. They make provs on for requests by each party to the
other(s) for further documents, w th appropr ate m tat ons. The most
s gn f cant m tat on s n the express on re evant to the case and
mater a  to ts outcome’ n Art c e 3(3)(b), wh ch s cons dered further
ater n th s chapter.(77)

6.98  Most ega  pract t oners are accustomed to the ob gat on to
sat sfy a court, or arb tra  tr buna , as to the quest on of re evance of
documents or other nformat on that they are seek ng from the
oppos ng party. But the requ rement of showng mater a ty’ to the
outcome of the case s an ncreased burden. It a so enab es arb tra
tr buna s to deny document requests where, a though the requested
documents wou d genera y be re evant, they cons der that the r
product on w  not affect the outcome of the proceed ngs.

6.99  Dea ng wth d sputed document product on requests can be a
abor ous and t me-consum ng process for a  concerned, and
d fferent arb tra  tr buna s adopt var ous techn ques to cut through the
deta  nvo ved n reso vng such d sputed requests. Art c e 3 of the
IBA Ru es (to cont nue the extract set out above), conta ns the
fo owng re evant provs ons: 

[…]
5. If the Party to whom the Request to Produce s addressed has

an object on to some or a  of the Documents requested, t sha
state the object on n wr t ng to the Arb tra  Tr buna  and the other
Part es wth n the t me ordered by the Arb tra  Tr buna . The
reasons for such object on sha  be any of those set forth n
Art c e 9.2[(78) ] or a fa ure to sat sfy any of the requ rements of
Art c e 3.3.

6. Upon rece pt of any such object on, the Arb tra  Tr buna  may
nvte the re evant Part es to consu t w th each other w th a vew
to reso vng the object on.
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7. E ther Party may, w th n the t me ordered by the Arb tra
Tr buna , request the Arb tra  Tr buna  to ru e on the object on.
The Arb tra  Tr buna  sha  then, n consu tat on wth the Part es
and n t me y fash on, cons der the Request to Produce and the
object on. The Arb tra  Tr buna  may order the Party to whom
such Request s addressed to produce any requested Document
n ts possess on, custody or contro  as to wh ch the Arb tra
Tr buna  determ nes that (i) the ssues that the request ng Party
wshes to prove are re evant to the case and mater a  to ts
outcome; (ii) none of the reasons for object on set forth n Art c e
9.2 app es; and (iii) the requ rements of Art c e 3.3 have been
sat sf ed. Any such Document sha  be produced to the other
Part es and, f the Arb tra  Tr buna  so orders, to t.

[…]

6.100  An ncreas ng y common formatt ng too  for organ s ng and
present ng th s process of document request, object on and dec s on
s to use a so-ca ed Redfern schedu e, devsed by one of the
authors.(79) When one party ssues a request to produce’ to the
other, an exchange of vews takes p ace between the part es'
awyers, usua y by correspondence, but somet mes at a meet ng.
Dur ng th s exchange, the part es' pos t ons become c earer: for
examp e, the requested party’ may say we are prepared to produce
documents cover ng th s per od of t me, but not onger, because that
wou d be oppress ve’, or we don’t have the management comm ttee
m nutes, but we are prepared to d sc ose the re evant board
m nutes'. In th s way, the nature of the requests and the object ons
may change as the d scuss on proceeds.

6.101  The purpose of the Redfern schedu e s to crysta se the
prec se ssues n d spute, so that the arb tra  tr buna  knows the
pos t on that the part es have reached fo owng the exchanges
between them.(80) Th s makes t poss b e for the arb tra  tr buna  to
make an nformed dec s on as to whether or not a part cu ar
document, or c ass of documents, shou d be produced, w thout
havng to be nvo ved n the deta s of the exchanges between the
part es' awyers and, usua y, w thout the need for a meet ng.

6.102  To ach eve th s purpose, a schedu e wth at east four
co umns s drawn up. Each co umn of the schedu e s ntended to be
comp eted as br ef y as poss b e by the part es' awyers.

• In the f rst co umn, the request ng party’ sets out (a) a br ef
descr pt on of the requested document n suff c ent deta  to
dent fy t, or (b) a descr pt on n suff c ent deta  to dent fy a
narrow and spec f c category of documents that are reasonab y
be eved to ex st.

• In the second co umn, the request ng party states why the
requested document(s) are both re evant to the case and mater a
to ts outcome, as we  as the statements requ red by Art c e 3(3)
(c)( ) and ( ) of the IBA Ru es.

• In the th rd co umn, the requested party states the extent to
wh ch, f at a , t s prepared to accede to the request, and f t
objects, the grounds on wh ch t does so.(81)

• The fourth co umn s eft b ank for the arb tra  tr buna 's dec s on.

If the tr buna  cons ders that the schedu e as t stands does not
conta n suff c ent nformat on for t to make a proper y nformed
dec s on, the arb tra  tr buna  w  e ther (a) ca  for add t ona
nformat on, or (b) except ona y, arrange a meet ng wth the part es
to cons der the d sputed requests n more deta .

6.103  To reach a determ nat on, where pract cab e, the arb tra
tr buna  may convene a case revew conference wth the part es'
counse  wth the object ve of work ng out a way forward on most of
the categor es of documents requested.(82) Indeed, not on y can
such a phys ca  hear ng prove to be an eff c ent way n wh ch to
reso ve document product on d sputes, but t can a so prove to be a
va uab e ear y opportun ty for the tr buna  to engage the part es
d rect y on the substance of the d spute.

(ii). Production of electronic documents

6.104  It has been sa d that at east 90 per cent of documents,
correspondence, and other nformat on generated s now stored n
e ectron c form.(83) It s therefore not surpr s ng that there has been
much d scuss on concern ng the ways n wh ch such mater a s
(known gener ca y as e ectron ca y stored nformat on, or ESI) may,
or shou d, be used n commerc a  t gat on.

6.105  In nat ona  court procedures n c v  aw countr es, there s
genera y no ob gat on on the part es to produce documents other
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than those on wh ch they re y un ess, except ona y, the judge
orders a party to produce documents as part of h s or her
nvest gat on of the facts. It fo ows that, n many c v  aw systems,
the ex stence of many hundreds of thousands of pages of ESI
re at ng to a transact on does not g ve r se to pract ca  prob ems.

6.106  owever, n many common aw countr es,(84) the ru es of
procedure n c v  t gat on p ace an ob gat on on the part es to
d sc ose a  documents re evant’ to the ssues n d spute. The sheer
sca e of comp y ng wth th s ob gat on may p ace an nto erab e
burden n terms of cost and effort not on y on the produc ng party,
but a so on the oppos ng party, and on the judges who have to make
the f nd ngs of fact on wh ch the r judgments are based.

6.107  In the t gat on context, a part a  so ut on was deve oped n
the form of the so-ca ed Sedona Pr nc p es,(85) wh ch are a med
pr mar y at conta n ng to a reasonab e eve  the extent of the human
resources that part es may be ob ged to expend n dent fy ng
documents that m ght be requ red to be d sc osed n t gat on.

6.108  As stated ear er n th s chapter,(86) ru es of court do not
app y n nternat ona  arb trat ons un ess e ther the part es agree to
adopt them or, except ona y, the arb tra  tr buna  mposes them by a
procedura  d rect on.(87) It fo ows that, absent agreement of the
part es, the bas s for product on of documents s n the d scret on of
the arb tra  tr buna .

6.109  It s therefore appropr ate to assess the quest on of
product on of ESI aga nst the background of the current vers on of
the IBA Ru es, by wh ch many tr buna s w  today be gu ded n the
exerc se of the r d scret on. F rst, the IBA Ru es def ne the term
document’ as a wr t ng, commun cat on, p cture, drawng, program
or data of any k nd, whether recorded or ma nta ned on paper or by
e ectron c, aud o, vsua  or any other means’.(88)

6.110  In the context of product on of documents pursuant to Art c e
3 of the IBA Ru es, t seems c ear that there s no d fference n
pr nc p e between hard copy’ documents and soft copy’ documents.
It fo ows that the same genera  cr ter a shou d app y to the approach
by arb tra  tr buna s to reso vng d sputes between the part es as to
whether or not they shou d order the product on of requested
documents. The most mportant of these are unreasonab e burden’,
proport ona ty’, and cons derat ons of procedura  economy, fa rness
or equa ty’. To a certa n extent, these e ements are ntertwned. It s
for the arb tra  tr buna  to we gh the mater a ty to the outcome’
aga nst proport ona ty’ ( nc ud ng the cost and burden nvo ved n
comp y ng wth the contemp ated procedura  order).(89)

(iii). Documents in the possession of third parties

6.111  An arb tra  tr buna  acks power to order product on of
documents n the possess on of a th rd party even where such
documents may be re evant to the matters n ssue. owever, n
some countr es, a th rd party may be compe ed by subpoena to
attend at the hear ngs to g ve evdence and the courts can ass st the
arb tra  tr buna  n enforc ng the attendance of such wtnesses. In
Eng and, a party may app y to a court to compe  the attendance of a
wtness who s wth n the jur sd ct on of the court and to br ng wth
h m or her any mater a  documents n h s or her possess on.(90)

S m ar y n the Un ted States, the Federa  Arb trat on Act of 1925
(FAA) provdes that the arb trators may summon a person to attend
before them and to produce any mater a  documents.(91)

6.112  It somet mes happens n arb trat on proceed ngs that a th rd
party appears vo untar y at the request of one of the part es to
provde test mony he pfu  to that party. On quest on ng by the other
party's counse , the wtness may then object to the product on of
requested documents. Wh e the arb tra  tr buna  may not have the
power to order such a th rd party to produce documents, t may draw
an adverse nference n respect of the evdence of the wtness n
quest on f t appears to the tr buna  that the wtness s wthho d ng
documents wthout good reason.

(iv). Adverse inferences

6.113  A techn que fo owed by arb tra  tr buna s com ng from
d fferent systems and cu tures s to draw an adverse nference’ from
the s ence of a party, or fa ure to comp y wth an order of the
arb tra  tr buna  for the product on of documentary or w tness
evdence.(92) Th s s covered n Art c e 9(5) and (6) of the IBA Ru es,
wh ch state:
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5. If a Party fa s wthout sat sfactory exp anat on to produce any
Document requested n a Request to Produce to wh ch t has not
objected n due t me or fa s to produce any Document ordered to
be produced by the Arb tra  Tr buna , the Arb tra  Tr buna  may
nfer that such document wou d be adverse to the nterests of
that Party.

6. If a Party fa s wthout sat sfactory exp anat on to make ava ab e
any other re evant evdence, nc ud ng test mony, sought by one
Party to wh ch the Party to whom the request was addressed
has not objected n due t me or fa s to make ava ab e any
evdence, nc ud ng test mony, ordered by the Arb tra  Tr buna  to
be produced, the Arb tra  Tr buna  may nfer that such evdence
wou d be adverse to the nterests of that Party.

6.114  In th s way, two mportant m tat ons app y where the IBA
Ru es are app cab e. The f rst s that there must have been an order
of the arb tra  tr buna  for product on of the documents or other
test mony concerned; the second s that the requested party must
have fa ed to provde a sat sfactory exp anat on’ for not havng
produced the mater a  n quest on. Whether or not an exp anat on to
the effect that the mater a  does not ex st’ or no onger ex sts’ s
sat sfactory s a matter for the arb tra  tr buna  to dec de after tak ng
a  of the re evant c rcumstances nto cons derat on.

6.115  For examp e, f a document had been destroyed before the
d spute arose, pursuant to a we -estab shed (and reasonab e)
corporate document retent on po cy, many arb tra  tr buna s wou d
cons der such an exp anat on to be reasonab e. owever, f a
document had been destroyed soon after a new document retent on
po cy had been mp emented, part cu ar y f the po cy was devsed
after the d spute arose, t wou d not be surpr s ng f the tr buna  were
to take a scept ca  vew of the exp anat on.

(v). Presentation of documents

6.116  It s of cons derab e ass stance to the arb tra  tr buna  f the
part es are ab e to present the documentary evdence n the form of
a vo ume (or vo umes) of documents, n chrono og ca  order, w th
each page numbered ke those of a book, for use at the hear ng. In
th s way, each member of the arb tra  tr buna , and each party, has a
comp ete set of documents wth dent ca  number ng. If there s a
huge number of documents, t may be a good dea to dent fy the
most mportant documents and nc ude them n a separate vo ume,
or vo umes (somet mes known as a core bund e’). Th s has the
add t ona  benef t of avo d ng t resome and unnecessary dup cat on
of documents.

6.117  The use of the word agreed’ n the context of vo umes of
documents occas ona y g ves r se to m sunderstand ng. The word s
not ntended to nd cate that the part es are agreed on the mean ng
of the contents of the document, or ts evdent ary we ght, or even ts
adm ss b ty. It s mp y nd cates that the authent c ty of the
document s agreed’ n the sense that each party agrees that t s
an accurate copy of an ex st ng document.

6.118  When the authent c ty of documents s d sputed, the arb tra
tr buna  usua y orders that the or g na s (or cert f ed cop es, when
appropr ate) must be produced for nspect on.(93) Th s may be
carr ed out by forens c experts, f necessary. If the or g na s are not
produced, the arb tra  tr buna  may d sregard the documents n
quest on as unre ab e.

(vi). Translations

6.119  It s usua y necessary to provde trans at ons of any
documents that are not a ready n the anguage of the arb trat on.
Such trans at ons shou d, f poss b e, be subm tted to the arb tra
tr buna  jo nt y by the part es as agreed trans at ons’. The most
conven ent pract ce s to nc ude the document n ts or g na
anguage f rst, mmed ate y fo owng t n the vo ume wth the
trans at on nto the anguage of the arb trat on.(94) If the correctness
of the trans at on s d sputed, each party's vers on may be nserted
fo owng the or g na  and the tr buna  may nvo ve an expert trans ator
of ts own to reso ve such a d spute.

(d). Fact witness evidence

6.120  The ro e of fact w tnesses s to exp a n or supp ement the
evdent ary documents, so as to he p the arb tra  tr buna  to perform
ts fact-f nd ng funct on. In commerc a  transact ons, as compared
wth acc dent cases, for examp e, most of the wtnesses are ke y
to have had some connect on wth the transact on on one s de or the
other. They therefore tend to have a d rect or nd rect nterest n the

Exhibit R-54



outcome of the case. It s not surpr s ng that most arb tra  tr buna s
regard the test mony of fact w tnesses as somet mes ess re ab e
than the documents that were brought nto ex stence at the t me of
the events that gave r se to the d spute.

6.121  Art c e 4 of the IBA Ru es dea s wth the presentat on of fact
wtness evdence. It provdes, n part, as fo ows:

1. W th n the t me ordered by the Arb tra  Tr buna , each Party sha
dent fy the wtnesses on whose test mony t ntends to re y and
the subject matter of that test mony.

2. Any person may present evdence as a wtness, nc ud ng a
Party or a Party's off cer, emp oyee or other representat ve.

3. It sha  not be mproper for a Party, ts off cers, emp oyees, ega
advsors or other representat ves to ntervew ts w tnesses or
potent a  wtnesses and to d scuss the r prospect ve test mony
wth them.

4. The Arb tra  Tr buna  may order each Party to subm t wth n a
spec f ed t me to the Arb tra  Tr buna  and to the other Part es
W tness Statements by each wtness on whose test mony t
ntends to re y, except for those wtnesses whose test mony s
sought pursuant to Art c es 4.9 or 4.10. If Evdent ary ear ngs
are organ sed nto separate ssues or phases (such as
jurs d ct on, pre m nary determ nat ons, ab ty or damages), the
Arb tra  Tr buna  or the Part es by agreement may schedu e the
subm ss on of W tness Statements separate y for each ssue or
phase.

5. Each W tness Statement sha  conta n:
(a) the fu  name and address of the wtness, a statement

regard ng h s or her present and past re at onsh p ( f any)
wth any of the Part es, and a descr pt on of h s or her
background, qua f cat ons, tra n ng and exper ence, f such a
descr pt on may be re evant to the d spute or to the contents
of the statement;

(b) a fu  and deta ed descr pt on of the facts, and the source of
the wtness's nformat on as to those facts, suff c ent to
serve as that w tness's evdence n the matter n d spute.
Documents on wh ch the wtness re es that have not
a ready been subm tted sha  be provded;

(c) a statement as to the anguage n wh ch the W tness
Statement was or g na y prepared and the anguage n
wh ch the wtness ant c pates g vng test mony at the
Evdent ary ear ng;

(d) an aff rmat on of the truth of the W tness Statement; and
(e) the s gnature of the wtness and ts date and p ace.

[…]

7. If a w tness whose appearance has been requested pursuant to
Art c e 8.1 fa s wthout a va d reason to appear for test mony at
an Evdent ary ear ng, the Arb tra  Tr buna  sha  d sregard any
W tness Statement re ated to that Evdent ary ear ng by that
wtness un ess, n except ona  c rcumstances, the Arb tra
Tr buna  dec des otherwse.

8. If the appearance of a wtness has not been requested pursuant
to Art c e 8.1, none of the other Part es sha  be deemed to have
agreed to the correctness of the content of the W tness
Statement.[(95) ]

[…]

In effect, th s scheme cod f es the procedures that have been
deve oped by nternat ona  arb trators and arb tra  nst tut ons over the
years,(96) dur ng wh ch t has gradua y become common pract ce to
present the d rect test mony of fact w tnesses n wr t ng n advance
of the wtness hear ng.

(i). Presentation of witness evidence

6.122  It s ncreas ng y rare for the wr tten wtness statements to be
subm tted on oath n the form of aff davts. More frequent y, the
statements are s mp y s gned by the wtnesses. The IBA Ru es
requ res each party to nd cate to the arb tra  tr buna  wh ch of the
other party's w tnesses shou d be requ red to attend the hear ng for
ora  exam nat on; the arb tra  tr buna  tse f nd cates to the part es
wh ch, f any, of the other w tnesses t wshes to hear n person.(97) It
s re at ve y rare for the arb tra  tr buna  to requ re a wtness to be
present f ne ther party requ res that w tness to attend.(98)

(ii). Preparation of witnesses
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6.123  An mportant aspect of the presentat on of w tness evdence
s the quest on of whether, and f so, to what extent, t s perm ss b e
for a party, ts emp oyees, or counse  to ntervew and prepare those
wtnesses whose test mony they ntend to present to the arb tra
tr buna . Th s s arge y a cu tura  matter, a though the ru es of some
nat ona  courts (and/or bar assoc at ons) forb d, or make t uneth ca
for, part es or the r counse  to contact w tnesses before they g ve
the r test mony n person.(99)

6.124  In nternat ona  arb trat on, t s we  recogn sed that w tnesses
may be ntervewed and prepared pr or to g vng the r ora
test mony.(100) Th s s conf rmed by at east three of the sets of
nst tut ona  ru es n common use. The LCIA Ru es express y perm t
t, subject to any mandatory provs ons of any aw govern ng the
arb trat on, other ru es of aw, or an order of the tr buna  to the
contrary,(101) and the Swss Ru es and the Ru es of the S ngapore
Internat ona  Arb trat on Centre (SIAC) a so perm t such contact.(102)

Art c e 4(3) of the IBA Ru es a so provdes: It sha  not be mproper
for a Party, ts off cers, emp oyees, ega  advsors or other
representat ves to ntervew ts w tnesses or potent a  wtnesses and
to d scuss the r prospect ve test mony wth them.’(103) owever, t s
genera y accepted that there are certa n m ts. It wou d be
profess ona  m sconduct f a awyer were to try to persuade a fact
wtness to te  a story that both the awyer and the wtness know to
be untrue, and to prepare the wtness to make such a story sound
as cred b e as poss b e.(104) It wou d a so a most a ways be
counterproduct ve. Exper enced arb tra  tr buna s tend to have good
noses’ for sn ff ng out naccurac es n stor es to d by wtnesses, and
nvar ab y cross-check ora  test mony aga nst the ava ab e
corroborat ve documentary and other evdence.

(iii). Parties as witnesses

6.125  Another cu tura  d vs on ar ses between awyers from
jur sd ct ons n wh ch a party cannot be a wtness’ as such. Th s
stems from the ru es of court n some c v  aw countr es under wh ch
a person (or off cer, or emp oyee, n the case of corporate ent t es)
cannot be treated as a wtness n h s or her own cause.(105)

owever, even n the courts of these countr es, a party can be
heard; the ru e mere y forb ds h m or her from be ng categor sed as a
wtness.

6.126  As n the case of other ru es of nat ona  court procedure, th s
ru e does not app y n nternat ona  arb trat ons,(106) un ess the
part es have express y agreed that such ru es shou d be app ed. It
may be that an arb tra  tr buna  w  tend to g ve greater we ght to the
test mony of a wtness who has no f nanc a  or other nterest n the
outcome of the arb trat on, but that s a d fferent quest on.(107)

(iv). Admissibility and weight of witness evidence

6.127  The ru es concern ng adm ss b ty of w tness test mony are,
n pr nc p e, the same for wr tten test mony as those that are app ed
to wtnesses when they are g vng ora  test mony at a hear ng before
the arb tra  tr buna .(108) In pract ce, t s rare for an arb tra  tr buna  to
order wr tten wtness test mony to be wthdrawn as nadm ss b e;
rather, an arb tra  tr buna  s far more ke y to address such ssues
as a matter of the evdent ary we ght to be accorded the contents of
the wtness evdence concerned.

6.128  An arb tra  tr buna  has d scret on to determ ne the evdent ary
we ght to be g ven to wtness evdence.(109) Th s ar ses from the
genera  pr nc p es app cab e to arb trat on proceed ngs and s
express y aff rmed, for examp e, n Art c e 27(4) of the UNCITRAL
Ru es.(110)

6.129  In genera , arb tra  tr buna s tend to g ve ess we ght to
uncorroborated wtness test mony than to evdence conta ned n
contemporaneous documents. Arb tra  tr buna s a so g ve greater
we ght to the evdence of a wtness that has been tested by cross-
exam nat on, or by an exam nat on by the arb tra  tr buna  tse f.
Arb tra  tr buna s usua y reject any subm ss on that they shou d not
hear the evdence of any part cu ar w tness, even f t s secondary or
hearsay’ evdence. owever, an arb tra  tr buna  w  g ve ess we ght
to secondary evdence f, n ts op n on, the party ca ng that
evdence cou d have produced a wtness who wou d have been ab e
to g ve d rect f rst-hand evdence on the factua  ssue n quest on.

(v). Taking evidence outside the seat

6.130  Prob ems ar se when an arb tra  tr buna  wshes to obta n
evdence from outs de of the jur sd ct on n wh ch the arb trat on
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takes p ace. In most countr es, arb trators do not have subpoena
powers and thus have to request the ass stance of courts f they
want to compe  the attendance of th rd-party w tnesses, or to
compe  the product on of documents n the possess on of th rd
part es, whether they are ocated wth n the seat of the arb trat on or
beyond.

6.131  The 1970 ague Convent on on the Tak ng of Evdence
Abroad n Cv  or Commerc a  Matters stream nes procedures for
obta n ng evdence n response to a request for ass stance from
jud c a  author t es’ but an arb tra  tr buna  s not a jud c a
author ty. Accord ng y, a request made from an arb tra  tr buna  does
not fa  w th n the scope of the 1970 ague Convent on.
Nonethe ess, many of the s gnatory states to the ague Convent on
end the r jud c a  ass stance to an arb tra  tr buna  wth ts jur d ca
seat n another contract ng state, or have otherwse enacted
eg s at on that perm ts courts to provde ass stance to fore gn
tr buna s.(111) In the Un ted States, courts have the power to order
non-part es wth n the r jur sd ct on to g ve test mony or to produce
documents for use n proceed ngs n a fore gn or nternat ona
tr buna ’ at the request of the tr buna  or any nterested person’.(112)

A though th s power s des gned pr nc pa y to provde jud c a
ass stance wth fore gn jud c a  proceed ngs, part es are ncreas ng y
seek ng to re y on t to secure court-ordered documentary evdence
n a d of fore gn arb trat ons.(113) owever, there rema ns controversy
both as to whether the courts' power app es to fore gn arb tra
proceed ngs and the c rcumstances n wh ch an order can be made
at the un atera  request of a party w thout the tr buna 's approva .(114)

6.132  The Mode  Law a so dea s wth court ass stance n the
product on of evdence.(115) owever, t was determ ned that
quest ons of nternat ona  cooperat on n the tak ng of evdence
shou d not be governed by a mode  aw, but through b atera  or
mu t atera  convent ons. Thus t s restr cted to obta n ng evdence
where both the state n wh ch the arb trat on takes p ace and the
state n wh ch the evdence s ocated are s gnator es of the Mode
Law. In the ght of nherent m tat ons, the most common way of
compe ng the product on of evdence n arb trat on s nd rect y, by
means of the ab ty of arb trators to draw adverse nferences from
unexcused fa ure to produce the requested evdence.(116)

(e). Experts

(i). Role of experts in international arbitration

6.133  We have a ready d scussed the presentat on of evdence to a
tr buna , f rst by means of the product on of contemporaneous
documents, and second y, by means of the test mony of w tnesses
of fact. The th rd method of present ng evdence to an arb tra  tr buna
s by means of the use of expert w tnesses. Some ssues can be
determ ned on y by the arb tra  tr buna  dec d ng on d fferences that
are essent a y matters of op n on. Thus, n a construct on d spute,
the contemporary documents, compr s ng correspondence, progress
reports, and other memoranda, and the evdence of w tnesses who
were present on the s te may enab e the arb tra  tr buna  to
determ ne what actua y happened. There may then be a further
quest on to be determ ned name y, whether or not what actua y
happened was the resu t of, for examp e, a des gn error or defect ve
construct on pract ces. The determ nat on of such an ssue can be
made by the arb tra  tr buna  on y wth the ass stance of experts,
un ess t possesses the re evant expert se tse f. Equa y, n sh pp ng
arb trat ons, the performance of a vesse  or ts equ pment may need
to be eva uated by experts, so that the arb tra  tr buna  may make
the re evant f nd ngs of fact.

6.134  There are two bas c methods of proceed ng n a s tuat on n
wh ch the arb tra  tr buna  tse f does not have the re evant expert se.
The f rst s for the arb tra  tr buna  to appo nt ts own expert or
experts; the second s for the part es to present expert evdence to
the tr buna  and, s nce th s evdence w  presumab y be n conf ct,
for the arb tra  tr buna  to eva uate t. Th s eva uat on s usua y
carr ed out after t has been tested by cross-exam nat on, or by
some other method, wh ch may nc ude the appo ntment by the
arb tra  tr buna  of ts own expert.

(ii). Experts appointed by the arbitral tribunal

6.135  In nternat ona  arb trat on, the arb tra  tr buna  s usua y
composed of awyers.(117) Where matters of a spec a st or techn ca
nature ar se, such an arb tra  tr buna  often needs expert ass stance
n reach ng ts conc us ons, n order to obta n any techn ca
nformat on that m ght gu de t n the search for the truth’.(118)
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6.136  Internat ona  arb tra  tr buna s have the power to appo nt
experts under most arb trat on ru es.(119) A though t s a we -
estab shed pr nc p e of most nat ona  systems of aw that someone
to whom a duty has been de egated must not de egate that duty to
someone e se, t s d ff cu t to see any object on n pr nc p e to the
appo ntment of an expert by an arb tra  tr buna .(120) If an arb tra
tr buna  needs expert techn ca  ass stance n order to understand
comp ex techn ca  matters and t dec des that t s n need of expert
ass stance to understand these matters n order to arr ve at a proper
dec s on, there s no good reason to prevent t from obta n ng such
ass stance.

6.137  As a coro ary to th s power, the arb tra  tr buna  shou d g ve
the part es an opportun ty to comment on any expert se upon wh ch
the arb trators have re ed. The measures adopted by the Iran Un ted
States Ca ms Tr buna  n certa n of ts cases to nvo ve the part es n
the appo ntment and work of a tr buna  appo nted expert are
nstruct ve. In nam ng an expert, the Tr buna  has f rst g ven the
part es the opportun ty to agree on an expert, then presented the
part es wth a st of nd vdua s and nst tut ons from wh ch to
choose, stat ng that f the part es are st  unab e to agree, the
Tr buna  w  choose the expert tse f. S m ar y, the Tr buna  has a so
sought nput from the part es concern ng the expert's terms of
reference. Once the expert has prepared a pre m nary report, the
part es are g ven an opportun ty to comment and the expert s
expected to take these comments nto account when f na s ng h s
or her report.(121) In th s way, the part es can ass st the expert n
mak ng the report comp ete, wh e be ng reassured that mportant
aspects of the case are not be ng dec ded wthout the r
nvo vement.(122)

(iii). Expert witnesses presented by the parties

6.138  One of the east sat sfactory features of modern nternat ona
arb trat ons s the preva ng pract ce of present ng conf ct ng expert
evdence of op n on on matters of great techn ca  comp ex ty.

owever we  the advocates for the part es are ab e to test evdence
of expert op n on presented by the other s de through cross-
exam nat on, how can the jury judge between two statements each
founded upon an exper ence confessed y fore gn n k nd to the r
own?’(123)

6.139  A though profess ona  tr ers of fact shou d fare better than a
jury, t s somet mes d ff cu t for an arb tra  tr buna  to make a
reasoned judgment as between two conf ct ng profess ona  op n ons
on comp ex techn ca  matters. Neverthe ess, th s rema ns by far the
most common method of present ng expert evdence, regard ess of
where the arb trat on takes p ace.(124)

6.140  The part es' expert evdence s norma y de vered n t a y n
the form of wr tten expert reports, usua y at the same t me as any
wr tten statements of w tnesses of fact, or short y thereafter, but n
any event we  n advance of the hear ng.(125)

6.141  Art c e 5(2) of the IBA Ru es provdes a usefu  summary of the
expected contents of a party-appo nted expert report:(126)
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2. The Expert Report sha  conta n:
(a) the fu  name and address of the Party-Appo nted Expert, a

statement regard ng h s or her present and past re at onsh p
( f any) w th any of the Part es, the r ega  advsors and the
Arb tra  Tr buna , and a descr pt on of h s or her background,
qua f cat ons, tra n ng and exper ence;

(b) a descr pt on of the nstruct ons pursuant to wh ch he or she
s provd ng h s or her op n ons and conc us ons;

(c) a statement of h s or her ndependence from the Part es,
the r ega  advsors and the Arb tra  Tr buna ;

(d) a statement of the facts on wh ch he or she s bas ng h s or
her expert op n ons and conc us ons;

(e) h s or her expert op n ons and conc us ons, nc ud ng a
descr pt on of the methods, evdence and nformat on used n
arr vng at the conc us ons. Documents on wh ch the Party-
Appo nted Expert re es that have not a ready been
subm tted sha  be provded;

(f) f the Expert Report has been trans ated, a statement as to
the anguage n wh ch t was or g na y prepared, and the
anguage n wh ch the Party-Appo nted Expert ant c pates
g vng test mony at the Evdent ary ear ng;

(g) an aff rmat on of h s or her genu ne be ef n the op n ons
expressed n the Expert Report;

(h) the s gnature of the Party-Appo nted Expert and ts date and
p ace; and

( ) f the Expert Report has been s gned by more than one
person, an attr but on of the ent rety or spec f c parts of the
Expert Report to each author.

(iv). Admissibility of expert evidence

6.142  Where expert evdence s ntroduced by the part es, the ru es
regard ng the adm ss b ty of expert evdence app ed by arb tra
tr buna s w  be, n genera , the same as those app ed to other
forms of evdence n the same arb trat on. If the evdence of techn ca
op n on s conf ct ng (wh ch s usua y the case), the expert
w tnesses must be prepared to appear n person before the arb tra
tr buna  for exam nat on. Cons stent w th the approach to fact
wtnesses, the IBA Ru es provde that party-appo nted experts need
not appear for test mony at an evdent ary hear ng un ess they are
requested to do so and that, n the absence of any such request,
the other part es sha  not be deemed to have accepted the
correctness of the expert's report.(127)

(v). Categories of expert evidence

6.143  The evdence of experts s presented n re at on to a  k nds of
matters of op n on. Eng neers and sc ent sts are frequent y ca ed
upon to present reports, and to g ve evdence, n re at on to d sputes
n wh ch the qua ty of bu d ng work or the performance of p ant and
equ pment s n ssue. Accountants are ca ed upon to g ve evdence
as to the quantum of c a ms; awyers may somet mes be requ red to
g ve evdence where provs ons of a fore gn’ system of aw have to be
exp a ned to the arb tra  tr buna . In add t on, t s not unknown for
handwr t ng experts, or other persons expert n the forens c
exam nat on of documents, to be ca ed upon where the authent c ty
of a document s n quest on.

(vi). Experts on ‘foreign’ law

6.144  In the common aw system, judges s tt ng n the r nat ona
courts expect the substant ve aw of a fore gn country to be proved
as fact’ by expert evdence. Th s conven ent f ct on has worked
sat sfactor y for hundreds of years n the court system. owever, t
takes on y a br ef moment of ref ect on to apprec ate that the
conven ent f ct on that fore gn aw s fact’ does not work n the
context of an nternat ona  arb trat on. Imag ne three French awyer
arb trators, s tt ng n Eng and, w th French avocats present ng
arguments on the app cab e French substant ve aw: any suggest on
that Eng sh procedura  aw wou d requ re the re evant fore gn’
French substant ve aw to be proved as fact’ wou d sure y be
greeted wth some h ar ty.

6.145  In pract ce, the nternat ona  arb trat on commun ty has so ved
th s d emma n a pragmat c and eff c ent way. Nowadays, n a most
a  nternat ona  arb trat ons, aw’ s treated as aw’. Such aw s
proven e ther as a matter of subm ss on by counse  (or ts oca  co-
counse ), or by way of expert test mony n the form of an expert
op n on by a ega  expert of the substant ve aw n ssue. Wh st
d fferent tr buna s w  have d fferent preferences, there s a natura
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scept c sm amongst many arb trators as to the va ue of rece vng
such evdence as test mony nvo vng awyers be ng cross-exam ned
by awyers before other awyers.

(f). Inspection of the subject matter of the dispute

6.146  The fourth method of present ng evdence to an arb tra
tr buna  s for the arb tra  tr buna  tse f to nspect the subject matter
of the d spute. Th s s usua y a s te nspect on, and ma n y ar ses n
connect on wth construct on contracts and d sputes ar s ng out of
the performance of process p ant and so forth. owever, t may a so
app y n other types of case, for examp e t s common n
commod ty arb trat ons for the arb trator to nspect the cargo or
cons gnment f the d spute concerns the qua ty of the goods
supp ed.(128)

6.147  Art c e 7 of the IBA Ru es provdes that:

Subject to the provs ons of Art c e 9.2, the Arb tra
Tr buna  may, at the request of a Party or on ts own
mot on, nspect or requ re the nspect on by a Tr buna -
Appo nted Expert or a Party-Appo nted Expert of any
s te, property, mach nery or any other goods,
samp es, systems, processes or Documents, as t
deems appropr ate. The Arb tra  Tr buna  sha , n
consu tat on wth the Part es, determ ne the t m ng and
arrangement for the nspect on. The Part es and the r
representat ves sha  have the r ght to attend any such
nspect on.(129)

6.148  A though th s power ex sts, arb tra  tr buna s do not often use
th s opportun ty to supp ement the nformat on and evdence
ava ab e to them, probab y because the add t ona  expense nvo ved
s ke y to be substant a  n re at on to the benef t ga ned. It s more
common, n modern pract ce, for mode s, photographs, drawngs, or
even f ms to be used to fu f  the purpose that wou d have been
served by a s te nspect on. For examp e, n an ICC arb trat on, t
was proposed to charter a he copter to make a vdeo showng the
terra n n wh ch a road was constructed over a ength of some 60
km.(130) And n pub c nternat ona  aw cases between states, for
examp e nvo vng a boundary d spute, f m and photograph c
evdence s often presented at hear ngs.(131)

(i). Procedure for inspection

6.149  An arb tra  tr buna  has broad d scret on as to the manner n
wh ch t undertakes an nspect on of the subject matter of the
d spute. Un ess the part es spec f ca y agree otherwse, the arb tra
tr buna  w  norma y be carefu  to ensure that the pr nc p e of
equa ty of treatment s str ct y observed. In part cu ar, the arb tra
tr buna  w  not norma y make a s te nspect on except n the
presence of representat ves of both part es, and the arb trators w
not norma y put quest ons d rect y concern ng the case to persons
work ng on the s te un ess counse  for each of the part es a so has
the r ght to ask add t ona  quest ons of those persons.

6.150  Occas ona y, part es may agree that the arb tra  tr buna
shou d nspect a s te, or the subject matter of the d spute, w thout
be ng accompan ed at a . owever, t wou d be nappropr ate, and
potent a y dangerous when the award comes to be enforced, f the
arb tra  tr buna  were to make an nspect on n the presence of one
party a one.(132)

6.151  If a s te nspect on s to be made, t s good pract ce for the
arb tra  tr buna  to ssue a procedura  d rect on n advance. Who s to
be present? Who w  make the arrangements? W  quest ons and
answers or any d scuss on be transcr bed and form part of the
record? In genera , t s suggested that best pract ce s to d rect that
there w  be no transcr pt and that what s sa d shou d not form part
of the record.(133) Otherwse, much of the usefu ness of the
nspect on may be ost as a resu t of the nevtab e de ay and
forma ty that accompan es the presence of a reporter.

(ii). Inspection under ad hoc and institutional rules of arbitration

6.152  The UNCITRAL Ru es and the ICC Ru es are s ent on the
quest on of nspect on of the subject matter of the d spute, a though
the UNCITRAL Ru es refer to the ob gat on of the part es to make
ava ab e to any experts appo nted by the arb tra  tr buna  any
re evant nformat on for nspect on.(134) The LCIA Ru es,(135) the
SIAC Ru es,(136) the Ru es of the Ch na Internat ona  Econom c and
Trade Arb trat on Comm ss on (CIETAC),(137) the DIAC Ru es,(138)
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the Amer can Arb trat on Assoc at on (AAA) Ru es,(139) and the
Wor d Inte ectua  Property Organ zat on (WIPO) Ru es(140) make
spec f c provs on for any nspect on or nvest gat on that the arb tra
tr buna  may requ re.

6.153  The ICSID Arb trat on Ru es contemp ate that a s te
nspect on may be necessary. They conta n power for the arb tra
tr buna  to vs t any p ace connected wth the d spute or conduct
nqu r es there’ f the arb tra  tr buna  deems t necessary,(141) and
they ca  upon the part es to cooperate n th s, w th the expenses
form ng part of the expenses of the part es.(142)

6.154  The WIPO Ru es a so provde for exper ments to be
conducted,(143) and for the provs on by the part es of pr mers’ and
mode s’.(144)

F. Hearings

(a). Introduction

6.155  It has been sa d that the on y th ng wrong wth documents
on y’ arb trat ons s that there are not enough of them. Such
arb trat ons are commonp ace n certa n categor es of domest c
arb trat ons notab y, n re at on to sma  c a ms cases. In the
nternat ona  context, the ma n examp es of documents on y’
arb trat ons are those conducted under the Ru es of the London
Mar t me Arb trators Assoc at on (LMAA) n connect on wth d sputes
ar s ng out of charterpart es and re ated documents.

6.156  owever, n ma nstream nternat ona  arb trat on, t s unusua
for the arb tra  proceed ngs to be conc uded wthout at east a br ef
hear ng at wh ch the representat ves of the part es have an
opportun ty to make ora  subm ss ons to the arb tra  tr buna , and at
wh ch the arb tra  tr buna  tse f s ab e to ask for c ar f cat on of
matters conta ned n the wr tten subm ss ons and n the wr tten
evdence of w tnesses.

6.157  A  of the ru es of the major nternat ona  arb trat on
nst tut ons provde for a hear ng to take p ace at the request of e ther
party, or at the nst gat on of the arb tra  tr buna  tse f. Wh st an
arb tra  tr buna  must proceed to make ts award wthout a hear ng f
the part es have express y so agreed,(145) such an agreement s rare
n modern nternat ona  arb trat on.

(b). Organisation of hearings

6.158  ear ngs are norma y he d on a date f xed by the arb tra
tr buna , e ther at the request of one or both of the part es, or on ts
own n t at ve. The adm n strat ve arrangements may be made by one
of the part es, often the c a mant, w th the agreement of the other.
A ternat ve y, they may be made by the so e or pres d ng arb trator,
or by the arb tra  secretary ( f there s one).

6.159  In fu y adm n stered arb trat ons, the nst tut on tse f (for
examp e the AAA or the LCIA) somet mes makes the arrangements;
n others, these matters are eft to the arb tra  tr buna  and the
part es.(146)

6.160  The task of organ s ng hear ngs n a major nternat ona
commerc a  arb trat on shou d not be underest mated nor shou d the
cost. A su tab e hear ng room must be provded, w th anc ary
breakout rooms and fac t es for the part es and the arb tra  tr buna .
Access to pr nt ng fac t es, and a W -F  connect on, s nvar ab y
essent a . A ve transcr pt and verbat m record of the proceed ngs s
often cons dered essent a . Accommodat on s a so requ red for
wtnesses, experts, and the part es' ega  teams.(147)

6.161  In short, ora  hear ngs are the most cost- ntens ve per ods of
any arb trat on and the r schedu ng often eads to the greatest
de ays, because ava ab ty of a  essent a  part c pants must be
coord nated. Efforts shou d therefore be made by arb trators and
counse  to m t the r durat on. To th s end, the fo owng matters
shou d be cons dered.

• Shou d there be one hear ng or severa ?
• Shou d there be t me m ts for the presentat on of ora

arguments?
• Shou d there be a m t on the t me a owed for the exam nat on

and re-exam nat on of w tnesses?
• Shou d there be post-hear ng br efs, rather than ora  c os ng

subm ss ons?(148)
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(i). Location

6.162  In most cases, hear ngs may be he d at any ocat on that s
conven ent for a  concerned. Subject to any mandatory provs ons of
aw n the seat of the arb trat on, there s genera y no requ rement
that a  hear ngs be phys ca y conducted n the terr tory of the seat
of the arb trat on.(149) As a resu t, most modern arb trat on ru es
a ow for the conduct of ora  hear ngs at any ocat on that the tr buna
cons ders appropr ate.(150) Wh e t rema ns common to ho d the
ma n evdent a  hear ng n the p ace of arb trat on, the opt on not to
do so can, on occas on, br ng rea  benef ts and savngs n
conven ence and cost (for examp e when many of the part c pants n
a hear ng are a  based n another c ty), and shou d be exp o ted n
appropr ate cases.

(ii). Pre-hearing conference

6.163  In arge and comp ex cases, a proper y p anned pre-hear ng
meet ng or conference can pay substant a  d vdends n terms of
savng t me and money at the hear ng tse f. Such conferences
shou d be organ sed eff c ent y, both as to t m ng and content. The
t m ng s extreme y mportant. If a pre-hear ng conference takes
p ace too near to the hear ng tse f, t w  be too ate for the shape’
of the hear ng to be nf uenced. owever, f t takes p ace too ear y,
the arb tra  tr buna  s not suff c ent y we  nformed about the ssues
or the evdence needed to supp ement the mater a  subm tted n
wr t ng to enab e usefu  dec s ons to be taken wth regard to the
structure of the hear ng.

6.164  Agenda tems to be covered at a pre-hear ng conference can
nc ude tr buna  s tt ng t mes, the d vs on of t me between the
part es, the runn ng order, ength, and format of open ng statements,
the sequestrat on of w tnesses, the scope and ength of d rect cross-
and red rect exam nat on, ora  c os ng statements and/or post-
hear ng br efs, transcr pt on, and the preparat on of hear ng bund es.
These matters may be agreed by the part es, and f they cannot
agree, dec ded by the tr buna , and memor a sed n a procedura
order.(151)

6.165  Pre-hear ng conferences have been used to cons derab e
effect by arb tra  tr buna s s nce the ear y days of the Iran Un ted
States Ca ms Tr buna . The potent a  va ue of pre-hear ng
conferences has a so been accepted by ICSID, wh ch formu ated a
Ru e to provde for them:

(1) At the request of the Secretary-Genera  or at the d scret on of
the Pres dent of the Tr buna , a pre-hear ng conference between
the Tr buna  and the part es may be he d to arrange for an
exchange of nformat on and the st pu at on of uncontested facts
n order to exped te the proceed ng.

(2) At the request of the part es, a pre-hear ng conference between
the Tr buna  and the part es, du y represented by the r
author zed representat ves, may be he d to cons der the ssues
n d spute wth a vew to reach ng an am cab e sett ement.(152)

6.166  The f rst part of th s Ru e envsages a convent ona  ro e for the
pre-hear ng conference name y, that of he p ng to ensure that t me
s saved at the hear ng tse f. The second part of the Ru e s ess
convent ona . It seeks to take advantage of the fact that the c a ms
and counterc a ms of the oppos ng part es tend to change shape
under the hammer of contested proceed ngs, as each s de beg ns to
understand ts opponent's case better, and t envsages that, at the
request of the part es, a conference may be he d, w th a vew to
arr vng at an am cab e sett ement of the d spute pr or to the ma n
hear ng.

6.167  Whether ru es provde for ora  pre-hear ng conferences
exp c t y or not,(153) they have become common pract ce n the
exerc se of an arb tra  tr buna 's genera  procedura  d scret on.
Indeed, the most proact ve tr buna s w  use them to go beyond a
pure y organ sat ona  agenda and nd cate to the part es ssues on
wh ch t wou d ke the part es to focus at the hear ng.(154)

(c). Procedure at hearings

6.168  Ind vdua  arb tra  tr buna s approach the determ nat on of the
procedure to be fo owed at the hear ng n d fferent ways. Most have
the common a m of keep ng the durat on of the hear ng to a
m n mum so far as pract cab e, n order to ass st the busy
schedu es of the arb trators and part es and to reduce expense.

6.169  Ideas as to what s a reasonab e ength of t me for a hear ng

Exhibit R-54



d ffer. Former y,(155) n Eng sh court pract ce, hear ngs cou d ast for
many weeks, caus ng great nconven ence, expense, and
exhaust on to a  concerned.(156) By contrast, arb trators from the
c v  aw countr es tend to regard any hear ng that takes more than
three days as a ong one. A though one hears of except ons, the
genera  tendency n nternat ona  arb trat on s towards shorter
hear ngs, w th greater re ance upon documentary evdence. Th s s a
necessary step n the nterests of economy of t me and costs n
cases that often nvo ve arb trators, awyers, experts, company
execut ves, and other part c pants operat ng away from the r home
bases.

6.170  The procedure at a hear ng s not f xed n stone. As the
UNCITRAL Notes on Organ z ng Arb tra  Proceed ngs descr be:

Arb trat on ru es typ ca y g ve broad at tude to the
arb tra  tr buna  to determ ne the order of presentat ons
at the hear ngs. W th n that at ttude, pract ces d ffer,
for examp e, as to whether open ng or c os ng
statements are heard and the r eve  of deta ; the
sequence n wh ch the c a mant and the respondent
present the r open ng statements, arguments,
wtnesses and other evdence; and whether the
respondent or the c a mant has the ast word. In vew
of such d fferences, or when no arb trat on ru es app y,
t may foster eff c ency of the proceed ngs f the arb tra
tr buna  c ar f es to the part es, n advance of the
hear ngs, the manner n wh ch t w  conduct the
hear ngs, at east n broad nes.(157)

6.171  Aga nst the backdrop of procedura  freedom, a usua  pract ce
(or pract ces) has emerged n nternat ona  arb trat on that s
descr bed next.

(i). Opening statements

6.172  The usua  pract ce n nternat ona  arb trat on, g ven the
necessary t me m ts, s to a ocate to each s de on y a m ted
open ng statement, n wh ch the advocates assume that the
arb trators have a fu  knowedge of the wr tten subm ss ons and
evdence that s a ready on the record. Th s s fo owed by the ma n
event: the ora  test mony of the wtnesses for each party. An Eng sh
nternat ona  arb trator put t thus:

F na y, s nce the arb trators are ke y to be busy
profess ona  peop e and often from d fferent countr es,
the ora  hear ngs w  usua y be remarkab y short by
Eng sh standards. The r ma n purpose s to hear the
cross-exam nat on of the wtnesses, bracketed by
short open ng and c os ng remarks from both s des,
wh ch are often supp emented by wr tten post-hear ng
subm ss ons.(158)

(ii). Examination of witnesses

6.173  A though the exam nat on of w tnesses owes much to the
common aw trad t on, t has become a standard feature of evdent a
hear ngs n nternat ona  arb trat on. For th s reason, w tness
preparat on has become a s gn f cant part of hear ng preparat on for
part es nvo ved n nternat ona  arb trat on and cross-exam nat on
has become a key arb trat on counse  sk  n the conduct of a
hear ng.

6.174  Of course, there are mportant m ts n the preparat on of
wtnesses. The ro e of counse  shou d be to ass st w tnesses n
deve op ng the conf dence and c ar ty of thought requ red to test fy
truthfu y and effect ve y based upon the r own knowedge or
reco ect on of the facts’.(159) Counse  shou d not be nstruct ng
wtnesses to change the r evdence. In th s regard, the IBA
Gu de nes on Party Representat on conta n advce as to the
appropr ate m ts of such preparat on, provd ng that contact
between counse  and wtnesses shou d not a ter the genu ness of
the W tness or Expert evdence, wh ch shou d a ways ref ect the
W tness's own account of re evant facts, events or
c rcumstances’.(160) It shou d be borne n m nd that be ng exam ned
n the wtness box’ s, for most w tnesses, an unfam ar and
nt m dat ng exper ence.(161) Once the hear ng beg ns, sty es of
wtness exam nat on vary and tr buna s w  typ ca y a ow counse
some eeway to test the evdence n the way that they prefer. As a
genera  matter, however, tr buna s tend not to apprec ate over y
aggress ve or d scourteous attacks by counse . S nce be ng
exam ned n the wtness box’ s, for most w tnesses, an nt m dat ng
exper ence, an aggress ve comportment by counse  can eas y
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backf re. Exper enced arb trators often d scount severe or bu y ng
cross-exam nat ons on the bas s that they evdence the se f-
mportance of the cross-exam ner rather than the ack of cred b ty
of the wtness.(162)

6.175  Art c e 8 of the IBA Ru es conf rms the current nternat ona
standard prevous y adopted by many nternat ona  arb tra  tr buna s: 

[…]
2. The Arb tra  Tr buna  sha  at a  t mes have comp ete contro  over

the Evdent ary ear ng. The Arb tra  Tr buna  may m t or
exc ude any quest on to, answer by or appearance of a wtness,
f t cons ders such quest on, answer or appearance to be
rre evant, mmater a , unreasonab y burdensome, dup cat ve or
otherwse covered by a reason for object on set forth n Art c e
9.2. Quest ons to a wtness dur ng d rect and re-d rect test mony
may not be unreasonab y ead ng.

3. W th respect to ora  test mony at an Evdent ary ear ng:
(a) the Ca mant sha  ord nar y f rst present the test mony of ts

wtnesses, fo owed by the Respondent present ng
test mony of ts w tnesses;

(b) fo owng d rect test mony, any other Party may quest on
such wtness, n an order to be determ ned by the Arb tra
Tr buna . The Party who n t a y presented the wtness sha
subsequent y have the opportun ty to ask add t ona
quest ons on the matters ra sed n the other Part es'
quest on ng;

(c) thereafter, the Ca mant sha  ord nar y f rst present the
test mony of ts Party-Appo nted Experts, fo owed by the
Respondent present ng the test mony of ts Party-Appo nted
Experts. The Party who n t a y presented the Party-
Appo nted Expert sha  subsequent y have the opportun ty to
ask add t ona  quest ons on the matters ra sed n the other
Part es' quest on ng;

(d) the Arb tra  Tr buna  may quest on a Tr buna -Appo nted
Expert, and he or she may be quest oned by the Part es or
by any Party-Appo nted Expert, on ssues ra sed n the
Tr buna -Appo nted Expert Report, n the Part es'
subm ss ons or n the Expert Reports made by the Party-
Appo nted Experts;

(e) f the arb trat on s organ sed nto separate ssues or phases
(such as jur sd ct on, pre m nary determ nat ons, ab ty and
damages), the Part es may agree or the Arb tra  Tr buna
may order the schedu ng of test mony separate y on each
ssue or phase;

(f) the Arb tra  Tr buna , upon request of a Party or on ts own
mot on, may vary th s order of proceed ng, nc ud ng the
arrangement of test mony by part cu ar ssues or n such a
manner that w tnesses be quest oned at the same t me and
n confrontat on wth each other (w tness conferenc ng);

(g) the Arb tra  Tr buna  may ask quest ons to a wtness at any
t me.

4. A wtness of fact provd ng test mony sha  f rst aff rm, n a
manner determ ned appropr ate by the Arb tra  Tr buna , that he
or she comm ts to te  the truth or, n the case of an expert
w tness, h s or her genu ne be ef n the op n ons to be expressed
at the Evdent ary ear ng. If the wtness has subm tted a
W tness Statement or an Expert Report, the wtness sha
conf rm t. The Part es may agree or the Arb tra  Tr buna  may
order that the W tness Statement or Expert Report sha  serve
as that w tness's d rect test mony.

5. Subject to the provs ons of Art c e 9.2, the Arb tra  Tr buna  may
request any person to g ve ora  or wr tten evdence on any ssue
that the Arb tra  Tr buna  cons ders to be re evant to the case and
mater a  to ts outcome. Any wtness ca ed and quest oned by
the Arb tra  Tr buna  may a so be quest oned by the Part es.

6.176  In the courts of common aw countr es, e aborate ru es of
evdence are st  dep oyed even though they were des gned for use
n jury tr a s, wh ch (other than n the Un ted States) are arge y used
on y n cr m na  cases. Such ru es of evdence are not necessary n
the courts of c v  aw countr es because, n genera , fact-f nd ng s
the respons b ty of the judge based on h s or her own enqu r es and
co ect on of the evdence. In any event, the c v  procedure ru es
app cab e n nat ona  courts do not app y to nternat ona  arb trat ons
un ess the part es agree otherwse, or the oca  aw at the seat of
arb trat on provdes that they do app y to nternat ona  arb trat ons
he d n that country as the jur d ca  seat.

6.177  Fact w tnesses are usua y f rst exam ned’ by counse  for the
party present ng that w tness, then cross-exam ned’ by counse  for
the other party, then re-exam ned’ by the f rst counse , f necessary.
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Add t ona  cross-exam nat on may be ntroduced, w th perm ss on of
the arb tra  tr buna , where the wtness has g ven new d rect’
test mony dur ng the re-exam nat on.(163)

6.178  Arb tra  tr buna s may susta n object ons to d rect or red rect
exam nat on quest ons based on character s ng them as ead ng’, or
c osed’ (that s, quest ons that prompt the answer that the
exam n ng counse  wshes to obta n).(164) Th s s not because there
s a b nd ng evdent a  ru e aga nst putt ng such quest ons n
nternat ona  arb trat on, but because the va ue of a wtness's
test mony s reduced f t s g ven pursuant to a quest on that has
suggested the answer. Th s constra nt does not app y to cross-
exam n ng counse , who may ask any type of quest on as ong as t
s fa r and re evant to the ssues n d spute.

6.179  W tnesses are somet mes exc uded, or sequestered’, unt
they have g ven the r test mony, a though th s pract ce s often
d spensed wth, part cu ar y f a w tness a so happens to be a party
representat ve. Much depends on whether or not a party s ke y to
ga n an unfa r advantage by havng a part cu ar w tness present wh e
the correspond ng wtness presented by the oppos ng party g ves
evdence. Fact w tnesses are not a owed to d scuss the case wth
any member of the team’, whether awyers or other w tnesses
presented by the same party, dur ng overn ght or refreshment breaks
wh st they are under exam nat on. Th s s an obvous way of
ensur ng that the wtness s not coached’ on how to answer
quest ons dur ng an exam nat on or re-exam nat on ( red rect’).
Somet mes, they are perm tted to eat mea s together, or dr nk
coffee, on the understand ng that the case w  not be d scussed n
h s presence.

(iii). ‘Witness conferencing’

6.180  An a ternat ve to trad t ona  cross-exam nat on s to put two or
more wtnesses together to answer quest ons from the tr buna . Th s
techn que, wh ch was descr bed n the 1999 ed t on of the IBA Ru es
as wtness confrontat on’, s now better known as wtness
conferenc ng’. Where fact w tnesses are concerned, t s a
somewhat adventurous path for an arb tra  tr buna  to take. But, used
together w th trad t ona  cross-exam nat on, t may provde an
effect ve way of dent fy ng areas of agreement and d sagreement
between wtnesses. It a so offers an opportun ty for an mmed ate
and d rect compar son between the wtness's ear er test mony, both
n wr t ng and at the hear ng.

6.181  In the context of expert w tnesses, the pract ce of w tness
conferenc ng’ s much better estab shed. It can be a very effect ve
way of h gh ght ng the po nts of agreement and d sagreement
between the experts, and t often eads f not to agreement, then at
east to a narrowng of the po nts of d fference that s, the
conf ct ng expert test mony between wh ch the arb tra  tr buna  may
have d ff cu ty dec d ng.(165)

6.182  Where a br dge has co apsed nto a r ver, for examp e, a fact
wtness w  test fy as to what he or she saw and n what way the
br dge fe , wh e the expert w tness w  test fy as to what, n h s or
her op n on, caused the br dge to co apse. Was t defect ve des gn,
or defect ve workmansh p or mater a s? Where the part es' respect ve
experts d sagree, after subm tt ng engthy and persuas ve expert
reports, how s the arb tra  tr buna  to dec de wh ch exp anat on s
more persuas ve?

6.183  The ro e of experts n th s context s to ass st, educate, and
advse the arb tra  tr buna , n a fa r and mpart a  manner, n
spec a st f e ds (such as techn ca , forens c accountancy, or ega )
re evant to spec f c ssues n d spute between the part es n wh ch
(some of) the arb trators do not themse ves have re evant expert se.
The resu t s that arb tra  tr buna s f nd themse ves faced wth
dec d ng between the op n ons of oppos ng experts who have
provded d ametr ca y oppos te op n ons to quest ons such as, why
d d the br dge fa  down?’,(166) wth tt e or no unb ased expert advce
to gu de them.

6.184  In an effort to f nd a pract ca  so ut on, a number of
exper enced nternat ona  arb trators(167) deve oped expert
conferenc ng’ techn ques nstead of, or (more typ ca y) n add t on
to, trad t ona  cross-exam nat on. In th s k nd of procedure, e ther
before or (more common y) after the experts have drafted the r
wr tten expert reports, the experts are requ red to meet and draw up
sts of (a) matters on wh ch they agree, and (b) matters on wh ch

they do not agree, and the reasons for the r d sagreement.(168)

6.185  Based on st (b), the arb tra  tr buna  prepares an agenda
des gned to encompass the matters on wh ch the experts are not
agreed, and presents t to the part es and the r advocates n advance
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of the hear ng. Then, after a  of the fact w tnesses from both s des
have been heard and often after the experts have been subject to
nd vdua  cross-exam nat on, the ndependent experts reta ned by
the oppos ng part es come before the arb tra  tr buna , seated
a ongs de each other at the wtness tab e.(169)

6.186  The cha rman of the arb tra  tr buna  then takes the experts
through the agenda, tem by tem. The experts are requested to
exp a n n the r own words the bas s for reach ng the op n ons set out
n the r wr tten reports and to answer each other's ma n po nts. They
may a so be encouraged to debate these po nts d rect y wth each
other f the arb tra  tr buna  cons ders that th s wou d be usefu .

(iv). Closing submissions

6.187  As wth open ng statements, t s re at ve y rare n modern
nternat ona  arb trat on for engthy ora  subm ss ons to be made after
the wtness test mony has been heard. There are two reasons for
th s. The f rst re ates to t me and cost. It has been noted a ready
that the most expens ve phase of an nternat ona  arb trat on s the
t me dur ng wh ch a  of the p ayers must be gathered n a c ty that
w  be fore gn to most of them. The accommodat on costs are h gh,
but these are dwarfed by the t me costs’ of the part es: the tr buna ,
the part es' representat ves, the r counse , and the wtnesses. The
second reason s that t can be cha eng ng, a ongs de ntens ve
wtness exam nat on, for counse  to revew qu ck y and eva uate the
transcr pts obta ned throughout the hear ng, and to craft a c os ng
statement that w  dea  adequate y wth the tr buna 's concerns.

6.188  It s more usua , n modern nternat ona  arb trat ons, for the
c os ng subm ss ons to be n wr t ng, n the form of post-hear ng
br efs, de vered after the part es have had the opportun ty to revew
(and, where necessary, correct) the transcr pts, w th n a t me for
de very to be agreed between the part es or f xed by the arb tra
tr buna . These documents w  conta n footnote references to the
transcr pts of the evdence and are des gned to fac tate the draft ng
of the award.

6.189  owever, th s does not exc ude the poss b ty of counse
be ng perm tted to present some form of ora  c os ng statement after
the wtness test mony has been heard, f they prefer, or to answer
quest ons from the arb tra  tr buna .

(v). Who has the last word?

6.190  In common aw pract ce, t s the c a mant (or p a nt ff’, n
some jur sd ct ons) n a nat ona  court that s g ven the ast word’, on
the bas s that the c a mant bears the burden of proof. In nternat ona
arb trat ons, however, th s pract ce s rare y fo owed, s nce
arb trators tend to fee , nst nct ve y, that due process s genera y
served on y f the respondent has the pr v ege of havng the ast word
to ba ance the c a mant's pr v ege of go ng f rst. Furthermore, the
burden of proof’ po nt s not who y va d, because, n most
nternat ona  arb trat ons, the burden fa s on each party to prove the
facts on wh ch t re es.

(d). Default hearings

6.191  An arb tra  tr buna  may, and ndeed shou d, proceed ex parte
f one of the part es (a most nvar ab y the respondent) refuses or
fa s to appear. In such cases, the arb tra  tr buna  shou d proceed
wth the hear ng and ssue ts award, mak ng sure that the prec se
c rcumstances n wh ch the proceed ngs have taken p ace are
spec f ed n the award tse f.(170)

6.192  Th s s necessary because t s ke y that a party who
boycotts an nternat ona  arb trat on ntends to res st enforcement of
any award u t mate y rendered. S nce t s a eg t mate ground for
refusa  of recogn t on or enforcement of an award, whether under the
New York Convent on or otherwse, that a party has not had a
reasonab e opportun ty to present ts case, t s des rab e that the
award shou d tse f show, on ts face, the c rcumstances n wh ch
the respondent d d not part c pate. Two ma n prob ems common y
ar se n re at on to such ex parte hear ngs: the f rst s what
const tutes a refusa ’ to part c pate; the second s how the arb tra
tr buna  shou d proceed n such c rcumstances.

(i). Refusal to participate

6.193  In some c rcumstances, the s tuat on s c ear. Th s was so n
the three L byan o  nat ona sat on cases(171) n wh ch the L byan
government stated at the outset that t refused to take any part n
the proceed ngs, on the grounds that the arb tra  tr buna s, n each
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case, had no jur sd ct on. It w  a so be c ear f a respondent
express y refuses to rep y to correspondence from the arb tra
tr buna , or to comp y wth any procedura  d rect ons as to the
subm ss on of wr tten p ead ngs, and so forth.

6.194  There are two other c rcumstances n wh ch an arb tra
tr buna  shou d proceed ex parte, but these are more d ff cu t to
dent fy. The f rst s where a party does not not fy ts unw ngness to
part c pate, but creates a de ay so unreasonab e that the arb tra
tr buna  (on the app cat on of the other party) wou d be just f ed f t
were to treat the party n defau t as havng abandoned ts r ght to
present ts case. It s mposs b e to spec fy prec se y when th s po nt
ar ses n any g ven proceed ngs and an arb tra  tr buna  must use ts
best judgment, ba anc ng the var ous factors nvo ved. owever, the
arb tra  tr buna  shou d bear n m nd that t may not be do ng the
c a mant any favours f t accedes too ear y to an app cat on to
proceed ex parte, because the award may become the subject of a
successfu  cha enge when the c a mant seeks to enforce t.(172)

6.195  The second s tuat on s where a party so d srupts the hear ng
that t becomes mposs b e to conduct t n an order y manner.
Exper ence of such a s tuat on s hard to f nd, but theoret ca y t
cou d happen; the arb tra  tr buna  wou d then need to treat the
defau t ng party's conduct as be ng equ va ent to a refusa  to
part c pate.

(ii). Procedure in default hearings

6.196  Un ke a court, an arb tra  tr buna  has no author ty to ssue
an award ak n to a defau t judgment. Its task s to make a
determ nat on of the d sputes subm tted to t. Accord ng y, even f a
party fa s to present ts case, the arb tra  tr buna  must cons der the
mer ts and make a determ nat on of the substance of the d spute.
Where t s c ear from the beg nn ng that a party (usua y the
respondent) does not propose to take part, the arb tra  tr buna
usua y ensures that a  not f cat ons of hear ngs and correspondence
cont nue to be sent to the defau t ng party, and that a  of the
part c pat ng party's subm ss ons and evdence are p aced before the
defau t ng party n wr tten form. The tr buna  w  then be just f ed n
ho d ng on y a br ef hear ng, on an ex parte bas s, to revew the
c a ms and ra se any quest ons.

6.197  A re ab e gu de ne as to how such a proceed ng shou d take
p ace s that the party who s tak ng part must prove ts case to the
sat sfact on of the arb tra  tr buna . The arb tra  tr buna  has no duty
to act as advocate for a party who has e ected not to appear, but t
must exam ne the mer ts of the arguments of aw and fact put to t
by the part c pat ng party, so as to sat sfy tse f that these are we
founded. It must then make a reasoned determ nat on of the ssues.

6.198  The pract ce of arb tra  tr buna s var es as regards hear ngs n
such s tuat ons. Much w  depend on the form n wh ch the wr tten
stages of the arb trat on have taken p ace. If the wr tten stages have
been comprehens ve, the arb tra  tr buna  may fee  just f ed n ho d ng
a br ef and pure y forma  hear ng pr or to ssu ng ts award. If, on the
other hand, the wr tten p ead ngs have been ske eta , forma
documents n wh ch on y the ssues have been def ned and no
documentary or w tness evdence has been subm tted n wr t ng, the
arb tra  tr buna  wou d probab y cons der t necessary to hear ora
evdence before be ng sat sf ed that the part c pat ng party has
d scharged the burden of proof n re at on to ts c a ms (or defences).

6.199  The Mode  Law conta ns a provs on empower ng the arb tra
tr buna  to cont nue the proceed ngs and to make an award where a
party fa s to comp y wth the requ rements of the procedure agreed
by the part es or estab shed by the arb tra  tr buna .(173) S m ar
provs ons are to be found n modern aws of arb trat on, even f they
are not d rect y based on the Mode  Law.

G. Proceedings after the Hearing

(a). Introduction

6.200  In theory, the hear ng shou d conc ude the part c pat on of the
part es n the arb trat on. Indeed, t s good pract ce for the arb tra
tr buna  to dec are the evdent ary record c osed.(174) Th s w  not
prevent the part es, f so agreed by the tr buna , from subm tt ng
post-hear ng br efs, but t w  prevent them from subm tt ng new
unso c ted mater a  after the hear ng, wh ch w  requ re further
procedura  orders to enab e the other party to rep y.

(b). Post-hearing briefs
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6.201  It s ncreas ng y common for the part es to subm t post-
hear ng br efs, often of m ted ength, summar s ng the ma n po nts
that have emerged n evdence and argument. The emergence of
such a pract ce may be seen as a d rect coro ary of the pract ce of
m t ng the ength of the hear ng and, ndeed, of mpos ng t me

constra nts on the part es at the hear ng.(175)

6.202  Thus the most frequent y adopted form of proceed ngs after
the c osure of the hear ngs s an exchange of post-hear ng br efs.
Such a f na  wr tten opportun ty to make subm ss ons s part cu ar y
usefu  where the arb tra  tr buna  has ra sed quest ons dur ng the
c os ng arguments and the part es' counse  wsh to have t me to
undertake research before g vng the r answers. One of the authors
exper enced such a s tuat on at a hear ng, when the quest on of
whether or not the Un ted Nat ons Convent on on Contracts for the
Internat ona  Sa e of Goods 1980 (V enna Sa es Convent on) app ed
to the transact on n quest on was ra sed dur ng the c os ng
arguments. Th s was not a matter upon wh ch the part es' counse
cou d reasonab y be expected to respond off the cuff’ and,
accord ng y, the part es were d rected to subm t post-hear ng
memoranda on the quest on.(176)

(c). Introduction of new evidence

6.203  The post-hear ng br efs may not a ways be the end of the
proceed ngs. F rst, fresh evdence may come to ght after the
hear ng, but before the arb tra  tr buna  has ssued ts award. In these
c rcumstances, the arb tra  tr buna  has d scret on to reopen the
proceed ngs at the request of the party wsh ng to present the new
evdence.(177) Cear y, t shou d refuse to do so where the fresh
evdence s not needed for the de berat ons, or f the new mater a
appears to be a spur ous attempt to de ay the proceed ngs. But, n
genera , arb tra  tr buna s prefer to determ ne a d spute wth the
benef t of a  of the re evant evdence n the r possess on. If the fresh
evdence turns out to be va ue ess, or w thout mer t, the oppos ng
party may be compensated by the arb tra  tr buna  n re at on to the
add t ona  costs ncurred, and by an award of nterest where th s s
appropr ate.

6.204  The course that shou d be adopted by the arb tra  tr buna
depends on the c rcumstances of each case and the nature of the
mater a  to wh ch a response must be made. owever, arb tra
tr buna s norma y (and r ght y) try to ensure that add t ona  hear ngs
do not take p ace un ess they are rea y necessary; they genera y
perm t one party to put n further wr tten evdence and subm ss ons
on y f the other has presented fresh mater a  at, or subsequent to,
the hear ng.

1   An award may be set as de under the Mode  Law f the arb tra
procedure was not n accordance wth the agreement of the part es’,
and th s s a so a ground for refusa  of recogn t on or enforcement:
Arts 34(2)(a)( v) and 36(1)(a)( v). See a so New York Convent on, Art.
V(1)(d).
2   See the above provs ons of the Mode  Law and the New York
Convent on, and see Chapter 2.
3   For a d scuss on of the seat of the arb trat on, see Chapter 3,
paragraph 3.53ff.
4   See Chapter 1 for an ntroduct on to the arb tra  process.
5   See Veeder, Whose arb trat on s t anyway: The part es' or the
arb trat on tr buna 's? An nterest ng quest on’, n  and Newman
(eds) The Leading Arbitrators' Guide to International Arbitration (2nd
edn, Jur s, 2008), p. 337, at pp. 340 341.
6   Rowey and W sner, Party autonomy and ts d scontents: The
m ts mposed by arb trators and mandatory aws’ (2011) 5 Wor d

Arb & Med Rev 321, at 321, conce ve of th s as an express on of
party autonomy n wh ch the arb trator g v[es] effect to the part es'
cho ces n runn ng the arb trat on’. Pry es, L m ts to party autonomy
n arb tra  procedure’ (2007) 24 J Int  Arb 327 exp a ns the procedura
autonomy of the tr buna  as a product of a tr part te contract between
part es and tr buna , mandatory aw, and nst tut ona  ru es.
7   See, e.g., Un ted Nat ons Comm ss on on Internat ona  Trade Law
(UNCITRAL), Report of the Secretary-General: Possible Features of
a Model Law on International Commercial Arbitration, UN Doc.
A/CN.9/207 (UN, 1981), para. 17: Probab y the most mportant
pr nc p e on wh ch the Mode  Law shou d be based s the freedom of
the part es n order to fac tate the proper funct on ng of nternat ona
commerc a  arb trat on accord ng to the r expectat ons.’
8   New York Convent on, Art. V(1)(b): Recogn t on and enforcement
of the award may be refused … f … [t]he party aga nst whom the
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award s nvoked was … unab e to present h s case …’
9   UNCITRAL Ru es, Art. 17(1).
10   See, e.g., Wor d Inte ectua  Property Organ zat on (WIPO)
Arb trat on Ru es, Art. 38(b); Internat ona  Centre for Dspute
Reso ut on (ICDR) Ru es, Art. 16(1); Amer can Arb trat on
Assoc at on (AAA) Commerc a  Arb trat on Ru es, Art. 32(a). See
a so the Swss Ru es, Art. 15(1), and the Ru es of the ong Kong
Internat ona  Arb trat on Centre ( KIAC), Art. 13(1), wh ch both refer
to equa  treatment’. The correspond ng provs ons of the ICC Ru es,
Art. 22(4), the LCIA Ru es, Art. 14(4)( ), and the Duba  Internat ona
Arb trat on Centre (DIAC) Ru es, Art. 17(2) do not express y ment on
equa ty’, but the phrase fa r y and mpart a y’ must encompass t.
11   UNCITRAL, n. 7, para. 21.
12   See, e.g., UNCITRAL Ru es, Art. 17(1); ICC Ru es, Art. 22(4);
LCIA Ru es, Art. 14(4)( ); Ru es of the Stockho m Chamber of
Commerce (SCC), Art. 19(2); Ch na Internat ona  Econom c and
Trade Arb trat on Comm ss on (CIETAC) Ru es, Art. 33(1); KIAC
Ru es, Art. 13(1). Compare DIAC Ru es, Art. 17(2); V enna
Internat ona  Arb trat on Centre (VIAC) Ru es, Art. 28(1); Swss
Ru es, Art. 15(1).
13   For examp e, the adm n strat on of oaths by arb trators n a
country n wh ch the aw a ows oaths to be adm n stered on y by
jud c a  off cers.
14   For examp e, n the Un ted States, the Federa  Arb trat on Act of
1925 (FAA), § 7, a ows an arb trator to ssue a summons to order
the attendance of a th rd party as a wtness at the arb tra
proceed ngs; but court ass stance s necessary to enforce the
summons f the th rd party refuses to obey t.
15   Th s s cons dered n more deta  n Chapter 7, paragraphs 7.13ff.
16   See, e.g., ICC Ru es, Art. 22; UNCITRAL Ru es, Art. 17(1); LCIA
Ru es, Art. 14(4) and (5); Swss Ru es, Art. 15(1) and (7); SCC
Ru es, Art. 19(2); ICDR Ru es, Art. 16(1) and (2); SIAC Ru es, Art.
16(1); KIAC Ru es, Art. 13(1).
17   See Chapter 4.
18   See Chapter 4.
19   See Chapter 9.
20   Marre a and Mozzato, Alle origini dell'arbitrato commerciale
internazionale: L'arbitrato a Venezia tra Medioevo ed età moderna
(CEDAM, 2001).
21   The debate that fo owed a so gave b rth to the not on of fast-
track’ arb trat on. The a m of such processes s to acce erate a  of
the steps, thereby ach evng a b nd ng resu t as qu ck y as poss b e,
reduc ng overa  costs, and encourag ng sett ements.
22   ICC Ru es, Art. 29 and Append x V; ICDR Ru es, Art. 37; Swss
Ru es, Art. 43; SCC Ru es, Append x II; KIAC Ru es, Sch. 4; SIAC
Ru es, Sch. 1; LCIA Ru es, Art. 9B. S nce 1990, the ICC has offered
the opt on to part es to express y adopt the Pre-Arb tra  Referee
Ru es, wh ch provde for the mmed ate appo ntment of a pre-arb tra
referee empowered to make certa n nter m orders pr or to the
const tut on of the arb tra  tr buna . owever, the Ru es have rare y
been used, pr mar y because they requ re part es to opt n, and are
now rendered pract ca y obso ete by the ntroduct on of the
emergency arb trator provs ons n Art. 29 and Append x V of the
2012 ICC Ru es, wh ch app y un ess the part es express y opt out.
23   See, e.g., the ICC, SCC, and Swss Ru es.
24   Swss Ru es, Art. 26(3).
25   LCIA Ru es, Art. 9A ( Exped ted Format on of Arb tra  Tr buna ’)
provdes:
9.1 In except ona  urgency, any party may app y for the emergency

format on of the Arb tra  Tr buna  by the LCIA Court under Art c e
5.

9.2 Such an app cat on sha  be made n wr t ng to the Reg strar
(preferab y by e ectron c means), together w th the Request ( f
made by a Ca mant) or a copy of the Response ( f made by a
Respondent), de vered or not f ed to a  other part es to the
arb trat on. The app cat on sha  set out the spec f c grounds for
except ona  urgency n the format on of the Arb tra  Tr buna .

9.3 For the purpose of form ng the Arb tra  Tr buna , the LCIA Court
may abr dge any per od of t me under the Arb trat on Agreement
or other agreement of the part es (pursuant to Art c e 22.5).

26   Turner and Mohtasham , Guide to the LCIA Arbitration Rules
(Oxford Un vers ty Press, 2009), paras 4.86ff .
27   Informat on provded by the LCIA's Reg strar.
28   DIAC Ru es, Art. 12 ( Exped ted Format on’) provdes:
12.1 On or after the commencement of the arb trat on, any party

may app y to the Centre for the exped ted format on of the
Tr buna , nc ud ng the appo ntment of any rep acement
arb trator where appropr ate.
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12.2 Any such app cat on sha  be made to the Centre n wr t ng,
cop ed to a  other part es to the arb trat on and sha  set out
the spec f c grounds for except ona  urgency n estab sh ng
the Tr buna .

12.3 The Centre may, n ts comp ete d scret on, adjust any t me-
m t under these Ru es for format on of the Tr buna , nc ud ng

servce of the Answer and of any matters or documents
adjudged to be m ss ng from the Request.

29   These nc ude the AAA, SIAC, CIETAC, KIAC, WIPO, SCC,
and the Swss Chambers' Arb trat on Inst tut on. See, e.g., AAA
Commerc a  Arb trat on Ru es, Exped ted Procedures, Sect ons E-1
E-10; see a so the ICDR Arb trat on Mode  Cause for Exped ted
Cases; SIAC Ru es, Art. 5; CIETAC Ru es, Ch. IV (t t ed Summary
Procedure’); KIAC Ru es, Art. 41; WIPO Exped ted Arb trat on
Ru es; SCC Ru es for Exped ted Arb trat ons; Swss Ru es, Art. 42.
30   Swss Ru es, Art. 6(4).
31   The Swss Federa  Supreme Court ru ed on a cha enge to an
award rendered n accordance wth the Swss Chamber's exped ted
procedure and he d, n the c rcumstances, that the respondent had
not been den ed ts r ght to be heard nor had t been treated
unequa y: Dec s on No. 4A_294/2008, Swss Federa  Supreme
Court, 28 October 2008.
32   ICC Case No. 10211. None of the mater a  pub shed n th s book
s conf dent a , because the proceed ngs and the procedure were
fu y reported n var ous motor rac ng journa s. See a so Kaufmann-
Koh er and Peter, Formu a 1 rac ng and arb trat on: The FIA ta or-
made system for fast track d spute reso ut on’ (2001) 17 Arb Int
173.
33   As a postscr pt, one of the present authors, who was a member
of the tr buna  (wh ch unan mous y uphe d the FIA's pos t on), reca s
one of the other arb trators dur ng the de berat on mak ng the
observat on: Of course, you know what they [the F1 team] w  do …
they'  pa nt each car the same, one s de of the car n the very of
one brand and the other s de n the very of the other brand.’ s
nst nct served h m we : th s s prec se y what the team d d.
34   See a so Rawd ng, Fu e ove, and Mart n, Internat ona  arb trat on
n Eng and: A procedura  overvew’, n Greenaway, Fu e ove, Lew,
and Bor (eds) Arbitration in England  with Chapters on Scotland and
Ireland (K uwer Law Internat ona , 2013), p. 361, at paras 18-34 18-
38.
35   G , App cat ons for the ear y d spos t on of c a ms n arb trat on
proceed ngs’ (2009) 14 ICCA Congress Ser es 513. Nat ona  court
procedures often perm t a court to make a summary judgment where
a p a nt ff or a defendant has no reasonab e prospects of succeed ng
on ts c a m or defence. owever, as G  po nts out, t s
uncontrovers a  to suggest that tr buna s genera y do not possess
the powers of summary d spos t on conferred on nat ona  courts’:
b d., at 515. See a so the Centre for Pub c Resources (CPR)
Internat ona  Comm ttee on Arb trat on, Gu de nes on Ear y
Dspos t on of Issues n Arb trat on, ava ab e on ne at 
http://www.cpradr.org/Ru esCaseServces/CPRRu es/Gu de nesonEar yDspos t onofIssues nArb trat on.a....
36   ICSID Ru es, r. 41(6), provdes that: If the Tr buna  dec des that
the d spute s not w th n the jur sd ct on of the Centre or not w th n ts
own competence, or that a  c a ms are man fest y wthout ega
mer t, t sha  render an award to that effect.’ See a so AAA Ru es,
Art. 33. More genera y, IBA Ru es, Art. 2.3, encourages the arb tra
tr buna  to dent fy to the Part es, as soon as t cons ders t to be
appropr ate, any ssues: … (b) for wh ch a pre m nary determ nat on
may be appropr ate’. See a so 1999 IBA Work ng Party and 2010
IBA Ru es of Evdence Revew Subcomm ttee, Commentary on the
Revsed Text of the 2010 IBA Ru es on the Tak ng of Evdence n
Internat ona  Arb trat on’ (2011) 5(1) DRI 45, at 51: Wh e the
Work ng Party d d not want to encourage t gat on-sty e mot on
pract ce, the Work ng Party recogn sed that n some cases certa n
ssues may reso ve a  or part of a case.’
37   Born and Bea e, Party autonomy and defau t ru es: Refram ng
the debate over summary d spos t on n nternat ona  arb trat on’
(2010) 21 ICC Internat ona  Court of Arb trat on Bu et n 19.
38   It s necessary to d st ngu sh between a pre m nary meet ng (or
pre m nary hear ng) and a pre-hear ng conference. A pre m nary
meet ng takes p ace as ear y as poss b e n the proceed ngs, and
certa n y before the wr tten stage. A pre-hear ng conference takes
p ace after the wr tten stage, and has as ts pr mary object ve the
organ sat on and order of proceed ngs at the evdent ary hear ng.
39   SIAC Ru es, Art. 16(3); DIAC Ru es, Art. 22.
40   ICC Ru es, Art. 24. See a so ICC Ru es, Append x IV ( Case
Management Techn ques’).
41   AAA Ru es, Art. 21 (and Sect ons P-1 and P-2); ICDR Ru es,
Art. 16(2). Most ru es requ re the tr buna  to consu t w th the part es
before t prepares the procedura  t metab e for the arb trat on: see,
e.g., ICSID Ru es, r. 20; KIAC Ru es, Art. 13(2); SCC Ru es, Art.
23; Swss Ru es, Art. 15(3). See a so UNCITRAL Ru es, Art. 17(2).

Exhibit R-54



42   As n the Aminoil arb trat on: Government of the State of Kuwait
v The American Independent Oil Co  (Aminoil) (1982) 21 ILM 976, at
983.
43   By the twenty-f rst century, th s had become rare: see Chapter
2, n. 6.
44   See a so Böckst ege , Party autonomy and case management:
Exper ences and suggest ons of an arb trator’ [2013] Sch edsVZ 1.
45   See Chapter 9.
46   These are set out at n Append x I. The UNCITRAL Work ng
Group II (Arb trat on and Conc at on) produced a draft revsed
vers on of the Notes n ts S xty-second Sess on n New York, 2 6
February 2015, but at the t me of wr t ng th s draft had yet to be
approved.
47   See Chapter 5.
48   See a so the d scuss on of part a  and nter m awards n re at on
to the separat on of ab ty and quantum n Chapter 9. See a so ICC
Ru es, Append x IV, para. (a); ICDR Ru es, Art. 16(3); AAA Ru es,
Art. 32(b); SIAC Ru es, Art. 16(4).
49   See Redfern, The arb trat on between the Government of Kuwa t
and Am no ’ (1984) 55 BYIL 65.
50   See unter and S nc a r, Aminoil revs ted: Ref ect ons on a
story of chang ng c rcumstances’, n We er (ed.) International
Investment Law and Arbitration: Leading Cases from the ICSID
NAFTA  Bilateral Treaties and Customary International Law
(Cameron May, 2005), pp. 347 381.
51   Note that a number of sets of nst tut ona  ru es perm t the
tr buna  to d rect the part es to focus the r presentat ons on ssues
the dec s on of wh ch cou d d spose of a  or part of the case’: ICDR
Ru es, Art. 16(3); AAA Ru es, Art. 32(b); SIAC Ru es, Art. 16(4).
See a so ICC Ru es, Append x IV, para. (a); LCIA Ru es, Art. 19(2).
52   See paragraph 6.03.
53   In th s ve n, one arb trator has remarked, I am somet mes
shocked when I wr te the award that a though we heard 25
wtnesses, I am on y referr ng to two, and I th nk, “why d d we spend
t me hear ng them, why d d the part es bear the costs of prepar ng
them …” ’: Due process must trump eff c ency, says Dera ns’,
Goba  Arb trat on Revew, 23 September 2014.
54   Kap an, If t a n't broke, don't change t’ (2014) 80 Arb trat on
172. See a so Partas des and Vese , pp. 167 168.
55   LCIA Ru es, Art. 15(1).
56   ICDR Ru es, Arts 2 and 3.
57   ICDR Ru es, Art. 17(1).
58   Swss Ru es, Arts 18(3) and 19(2).
59   ICSID Ru es, r. 31(1) and (2).
60   ICSID Ru es, r. 31(3).
61   The Note was nc uded n the Ru es of Procedure for Arb trat on
Proceed ngs (Arb trat on Ru es) of January 1968, referr ng to r. 30(3),
wh ch s r. 31(3) n the current 2006 ed t on of the Ru es: see
Rayfuse, ISCID Reports  Vol  1: Reports of Cases Decided under
the Convention on the Settlement of Investment Disputes between
States and Nationals of Other States  1965 (Grot us, 1993), p. 93.
62   Wh te & Case and Queen Mary Un vers ty of London, Current
and Preferred Practices in the Arbitral Process (2012), ava ab e
on ne at 
http://www.arb trat on.qmu .ac.uk/research/2012/ ndex.htm , found
that 82 per cent of respondents sa d that sequent a  exchange was
the most common approach, w th 79 per cent express ng a
preference for t.
63   The pract ce deve oped under the UNCITRAL Ru es by the Iran
Un ted States Ca ms Tr buna  s summar sed, w th case c tat ons, n

o tzmann, Fact-f nd ng by the Iran Un ted States Ca ms Tr buna ’,
n L ch (ed.) Fact-Finding before International Tribunals: Eleventh
Sokol Colloquium (Transnat ona , 1991), pp. 101 133. In dec d ng
upon the adm ss b ty of ate-f ed subm ss ons, the tr buna
cons dered, n ght of the c rcumstances of each case, the needs for
equa ty and fa rness, the poss b ty of prejud ce to the other party,
and the requ rements for order y conduct of the proceed ngs.
64   The Iran Un ted States Ca ms Tr buna  cons dered the reasons
for the de ay, the prejud ce to the other party, and the effect of
adm tt ng the ate-f ed counterc a m on the order y progress of the
case’: o tzmann, Some essons of the Iran Un ted States Ca ms
Tr buna ’, n Landwehr (ed.) Private Investors Abroad: Problems and
Solutions in International Business (Bender, 1988), p. 5. See a so
UNCITRAL Ru es, Art. 22.
65   See the d scuss on of comparat ve arb trat on pract ces n (1987)
3 ICCA Congress Ser es 98. The extent to wh ch the Iran Un ted
States Ca ms Tr buna  took an act ve ro e n obta n ng evdence s
descr bed by o tzmann, Fact-f nd ng by the Iran Un ted States
Ca ms Tr buna ’, n L ch (ed.) Fact-Finding before International
Tribunals: Eleventh Sokol Colloquium (Transnat ona , 1991), pp.
106 110.
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66   Reymond, Part 2: Common aw and c v  aw procedures
Wh ch s the more nqu s tor a ?’ (1989) 55 Arb trat on 155, at 159.
67   o tzmann, Fact-f nd ng by the Iran Un ted States Ca ms
Tr buna ’, n L ch (ed.) Fact-Finding before International Tribunals:
Eleventh Sokol Colloquium (Transnat ona , 1991), pp. 118 119. See
a so o tzmann, Stream n ng arb tra  proceed ngs: Some
techn ques of the Iran Un ted States Ca ms Tr buna ’ (1995) 11 Arb
Int  39; Straus, The pract ce of the Iran US Ca ms Tr buna  n
rece vng evdence from part es and from experts’ (1986) 3 J Int  Arb
57. See a so IBA Ru es, Art. 9(1).
68   One such propos t on m ght be that the earth s a sphere,
a though members of the f at earth soc ety wou d not agree.
69   In Parker (1926) 4 Rep Int  Arb Awards 25, at 39, the Mex can
US Genera  Ca ms Comm ss on he d that, … when the c a mant
has estab shed a prima facie case and the respondent has offered
no evdence n rebutta  the atter may not ns st that the former p e
up evdence to estab sh ts a egat ons beyond a reasonab e doubt
wthout po nt ng out some reason for doubt ng’. See a so Eve e gh,

anot au, Menz es, Ph p, Redfern, Re ner, and Reymond, The
standards and burden of proof n nternat ona  arb trat on’ (1994) 10
Arb Int  317, at 320 321; P etrowsk , Evdence n nternat ona
arb trat on’ (2006) 22 Arb Int  373.
70   Secretary of State for the Home Department v Rehman [2001]
UK L 47, at [140] [141] per Lord offmann. See a so Partas des,
Provng corrupt on n nternat ona  arb trat on: A ba anced standard
for the rea  wor d’ (2010) 25 ICSID Rev Fore gn Investment LJ 472.
71   Somet mes actua y rehearsed wth the a d of vdeo cameras.
72   In two cases before the Iran Un ted States Ca ms Tr buna , fact-
f nd ng on jur sd ct ona  ssues was based ent re y on documentary
evdence cons st ng of off c a  documents, corporate documents
prepared n the ord nary course of bus ness, pub cat ons of wh ch
the Tr buna  took jud c a  not ce, cert f cates by ndependent cert f ed
pub c accountants, and aff davts of corporate off cers: see

o tzmann, Fact-f nd ng by the Iran Un ted States Ca ms Tr buna ’,
n L ch (ed.) Fact-Finding before International Tribunals: Eleventh
Sokol Colloquium (Transnat ona , 1991), pp. 110 114.
73   The word d scovery’ s a term of art used n the Un ted States
and some other common aw countr es (no onger n Eng and, where
the term was abo shed under the Cv  Procedure Ru es 1996) to
descr be a process whereby the part es (and the r awyers) are
ega y ob ged to produce documents that are re evant to the
p eaded ssues’, even f they are prejud c a  to that party's case.
Subject to any mandatory ru es of the lex arbitri, or agreement of the
part es, the process known as d scovery’ has no p ace n
nternat ona  arb trat on.
74   Other than where the app cab e arb trat on ru es express y
perm t such an order.
75   The de et on of the word Commerc a ’ from the r t t e was
ntended to ref ect the fact that the Ru es may be, and ndeed
a ready are, app ed n both commerc a  and nvestment treaty
arb trat on.
76   The Preamb e to the Ru es provdes that:

They are des gned to supp ement the ega  provs ons
and the nst tut ona , ad hoc or other ru es that app y
to the conduct of the arb trat on … Part es and Arb tra
Tr buna s may adopt the IBA Ru es of Evdence, n
who e or n part, to govern arb trat on proceed ngs, or
they may vary them or use them as gu de nes n
deve op ng the r own procedures. The Ru es are not
ntended to m t the f ex b ty that s nherent n, and
an advantage of, nternat ona  arb trat on, and Part es
and Arb tra  Tr buna s are free to adapt them to the
part cu ar c rcumstances of each arb trat on.

Art c e 1 of the Ru es further nc udes var ous provs ons a med at
reso vng conf cts between the Ru es, mandatory provs ons of aw,
and the nst tut ona , ad hoc, or other ru es that app y to the conduct
of the arb trat on.

77   See paragraph 6.102. Th s formu at on was ntended to be a
c ar f cat on, rather than a mod f cat on, of the cr ter a under the 1999
Ru es, wh ch requ red a document to be re evant and mater a  to the
outcome of the case’. The change of word ng s not ment oned n the
IBA Commentary on the 2010 Ru es: Ashford, The IBA Rules on the
Taking of Evidence in International Arbitration: A Guide (Cambr dge
Un vers ty Press, 2013), paras P-5 P-38. See a so K äsener, The
duty of good fa th n the 2010 IBA Ru es on the Tak ng of Evdence n
Internat ona  Arb trat on’ (2010) 13 Int  Arb LR 160.
78   Art c e 9(2) states:
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2. The Arb tra  Tr buna  sha , at the request of a Party or on ts own
mot on, exc ude from evdence or product on any Document,
statement, ora  test mony or nspect on for any of the fo owng
reasons:
(a) ack of suff c ent re evance to the case or mater a ty to ts

outcome;
(b) ega  mped ment or pr v ege under the ega  or eth ca  ru es

determ ned by the Arb tra  Tr buna  to be app cab e;
(c) unreasonab e burden to produce the requested evdence;
(d) oss or destruct on of the Document that has been shown

wth reasonab e ke hood to have occurred;
(e) grounds of commerc a  or techn ca  conf dent a ty that the

Arb tra  Tr buna  determ nes to be compe ng;
(f) grounds of spec a  po t ca  or nst tut ona  sens t vty

( nc ud ng evdence that has been c ass f ed as secret by a
government or a pub c nternat ona  nst tut on) that the
Arb tra  Tr buna  determ nes to be compe ng; or

(g) cons derat ons of procedura  economy, proport ona ty,
fa rness or equa ty of the Part es that the Arb tra  Tr buna
determ nes to be compe ng.

79   See Chapter 1, paragraph 1.238 and F gure 1.1.
80   The requ rement to present document requests n the form of a
Redfern schedu e s often set out n the f rst procedura  order, or a
subsequent procedura  order dea ng wth document product on
ssues. Success ve terat ons of the part es' Redfern schedu es are
then f ed wth the arb tra  tr buna . Typ ca y, the Redfern schedu es
are the pr mary, or may even be the so e, channe  of consu tat on
between the part es on the r object ons to the other party's
document product on requests.
81   As a further eff c ency on the use of Redfern schedu es, VV
Veeder QC has proposed a set of Veeder codes’, n the form of
abbrevat ons of the reasons for object on set out n IBA Ru es, Art.
3(5), for use n the draft ng of object ons to documents requests
made n Redfern schedu es. For examp e, where the requested
party objects on the grounds that the requested document s not
mater a  to the outcome of the case (pursuant to Arts 3(3)(b) and
9(2)(a)), t wou d enter the code M’ n the th rd co umn of the
Redfern schedu e; where the requested party objects on the bas s
that the request s excess ve y broad (pursuant to Art. 3(3)(a)( )), t
wou d enter the code B’.
82   Such an approach s now express y encouraged by IBA Ru es,
Art. 3(6), and may be agreed n advance by the part es dur ng the
consu tat on on evdent ary ssues that s now provded for by Art.
2(1). See a so IBA Ru es, Art. 2(2)(c); ICC Ru es, Append x IV, para.
(d)(v).
83   In 2003, a project of the Schoo  of Informat on Management and
Systems at the Un vers ty of Ca forn a at Berke ey, ent t ed ow
Much Informat on?, est mated that 92 per cent of the new
nformat on produced n 2002 was stored n magnet c form usua y
on a hard dr ve and 70 per cent of th s nformat on s never pr nted:
see on ne at http://groups. schoo .berke ey.edu/arch ve/how-
much- nfo-2003/
84   See paragraph 6.77.
85   Best Practices  Recommendations and Principles for
Addressing Electronic Document Production (2nd edn, 2007),
named after The Sedona Conference (he d at the Sedona ton n
the Un ted States). The f rst ed t on of the Pr nc p es pub shed n
2004 c ear y nsp red the conc us ons reached by the Cresswe
Comm ttee n Eng and, whose report n turn ed to a Pract ce
Drect on under the Eng sh Cv  Procedure Ru es, Pt 31, and, ater,
to an amendment of the US Federa  Ru es of Cv  Procedure. See
a so edges, L t gat on essons? US Federa  Ru es of Cv
Procedure, The Sedona Pr nc p es, and Part 31 of the Eng sh Cv
Procedure Ru es’, n owe  (ed.) Electronic Disclosure in
International Arbitration (Jur sNet, 2008), pp. 107 117.
86   See paragraph 6.01.
87   Wh ch wou d genera y be nappropr ate un ess both part es
come from the seat of the arb trat on, n wh ch case the arb trat on
wou d not, n fact, be an international arb trat on.
88   IBA Ru es, Def n t ons. The Introduct on to the Sedona Pr nc p es
def nes ESI as nc ud ng:

… ema , web pages, word process ng f es, aud o and
vdeo f es, mages, computer databases … nc ud ng
but not m ted to servers, desktops, aptops, ce
phones, hard dr ves, f ash dr ves, PDAs and MP3
p ayers. Techn ca y, nformat on s e ectron c’ f t
ex sts n a med um that can on y be read through the
use of computers. Such med a nc ude cache
memory, magnet c d sks (such as computer hard
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dr ves or f oppy d sks), opt ca  d sks (such as DVDs or
CDs), and magnet c tapes.

As the def n t on of Documents’ conta ned n the 1999 ed t on of the
IBA Ru es was suff c ent y broad to encompass most forms of ESI, t
was dec ded that m nor changes wou d be made n the 2010 ed t on
to ensure that a  known forms of ESI evdence wou d be subject to
the IBA Ru es: 1999 IBA Work ng Party and 2010 IBA Ru es of
Evdence Revew Subcomm ttee, Commentary on the Revsed Text
of the 2010 IBA Ru es on the Tak ng of Evdence n Internat ona
Arb trat on’ (2011) 5(1) DRI 45, at 49.

89   In respect of the product on of e ectron c documents, the power
of the tr buna  under IBA Ru es, Art. 3(3)(a)( ), to requ re a
request ng party to dent fy spec f c f es, search terms, nd vdua s
or other means of search ng for such Documents n an eff c ent and
econom ca  manner’ provdes a way n wh ch to reduce the burden
mposed on a requested party. See a so Art. 3(12)(b) (a party need
produce e ectron c documents on y n the form most conven ent or
econom ca  to t that s reasonab y usab e by the rec p ents’) and (c)
(a party s not requ red to produce mu t p e cop es of Documents
wh ch are essent a y dent ca ’). See a so Sm t, E-d sc osure under
the Revsed IBA Ru es on the Tak ng of Evdence n Internat ona
Arb trat on’ (2010) 13 Int ALR 201.
90   Eng sh Arb trat on Act 1996, s. 43.
91   US FAA, § 7.
92   The Iran Un ted States Ca ms Tr buna  drew adverse nferences
from the s ence of a party n the face of a eged breach or non-
performance of the contract when some comp a nt wou d have been
expected, and from fa ure of a party to ment on a po nt n a contract
or n contemporaneous correspondence cons stent w th that party's
pos t on n the arb trat on: o tzmann, Fact-f nd ng by the Iran
Un ted States Ca ms Tr buna ’, n L ch (ed.) Fact-Finding before
International Tribunals: Eleventh Sokol Colloquium (Transnat ona ,
1991), pp. 126 127.
93   IBA Ru es, Art. 3(12)(a).
94   IBA Ru es, Art. 3(12)(d).
95   Th s provs on and Art. 8(1) are ntended to save on t me and
expense by requ r ng wtnesses to attend on y where they are
requested to do so, and by provd ng that a wtness statement s not
deemed to be accepted by the other part es n the absence of any
such request (whether by agreement or otherwse): 1999 IBA
Work ng Party and 2010 IBA Ru es of Evdence Revew
Subcomm ttee, Commentary on the Revsed Text of the 2010 IBA
Ru es on the Tak ng of Evdence n Internat ona  Arb trat on’ (2011)
5(1) DRI 45, at 64 66; Ashford, The IBA Rules on the Taking of
Evidence in International Arbitration: A Guide (Cambr dge Un vers ty
Press, 2013), paras 4-13 4-14.
96   See, e.g., LCIA Ru es, Art. 20; SIAC Ru es, Art. 22.
97   Th s was a revs on ntroduced n 2010 that was ntended to a gn
the IBA Ru es wth current best pract ce: 1999 IBA Work ng Party,
n. 95, at 65. Art c e 8(2) provdes that the r ght to ca  wtnesses s
subject to the tr buna 's power to exc ude any appearance that t
cons ders to be rre evant, mmater a , unreasonab y burdensome,
dup cat ve or otherwse covered by a reason for object on set forth n
Art c e 9.2’.
98   See a so IBA Ru es, Arts 3(10) and 8(5).
99   See the paper presented by Doak B shop at the 2012 ICCA
Congress he d n S ngapore n the context of a pane  d scuss on on
the mer ts of un form eth ca  regu at on of nternat ona  arb trat on.
See a so B shop and Stevens, The compe ng need for a code of
eth cs n nternat ona  arb trat on: Transparency, ntegr ty and
eg t macy’ (2011) 15 ICCA Congress Ser es 391, at 394.
100   B ackaby, W tness preparat on: A key to effect ve advocacy n
nternat ona  arb trat on’ (2010) 15 ICCA Congress Ser es 118.
101   LCIA Ru es, Art. 20(5).
102   Swss Ru es, Art. 25(2); SIAC Ru es, Art. 22(5).
103   The f na  phrase, and to d scuss the r prospect ve test mony
wth them’, was ntroduced n the 2010 ed t on to c ar fy that such
an ntervew need not rema n genera , but may ndeed re ate to the
subject-matter of the prospect ve test mony’: 1999 IBA Work ng
Party and 2010 IBA Ru es of Evdence Revew Subcomm ttee,
Commentary on the Revsed Text of the 2010 IBA Ru es on the
Tak ng of Evdence n Internat ona  Arb trat on’ (2011) 5(1) DRI 45, at
63 64; Ashford, The IBA Rules on the Taking of Evidence in
International Arbitration: A Guide (Cambr dge Un vers ty Press,
2013), paras 4-7 4-8. See a so the IBA Gu de nes on Party
Representat on n Internat ona  Arb trat on, Gu de ne 24, wh ch
s m ar y provdes that: A Party Representat ve … may meet or
nteract w th W tnesses and Experts n order to d scuss and prepare
the r prospect ve test mony.’ See a so the UNCITRAL Notes on
Organ z ng Arb tra  Proceed ngs, paras 61 and 67. owever, n
exerc se of ts d scret on under IBA Ru es, Art. 9(1), a tr buna  may
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take nto account extens ve ntervewng and preparat on n
determ n ng the we ght that t w  accord to a wtness's evdence.
104   See the IBA Gu de nes on Party Representat on n Internat ona
Arb trat on, Gu de nes 26 and 27. See a so LCIA Ru es, Annex.
105   Germany s a s gn f cant examp e, fo owed by countr es n
wh ch the code of c v  procedure broad y fo ows the German
trad t on, such as Austr a and the Czech Repub c. See a so 1999
IBA Work ng Party, n. 103, at 63.
106   IBA Ru es, Art. 4(2).
107   1999 IBA Work ng Party, n. 103, at 63.
108   See above.
109   IBA Ru es, Art. 9(1). The pract ce of the Iran Un ted States
Ca ms Tr buna  concern ng the we ght to be g ven to aff davts s
d scussed by o tzmann, Fact-f nd ng by the Iran Un ted States
Ca ms Tr buna ’, n L ch (ed.) Fact-Finding before International
Tribunals: Eleventh Sokol Colloquium (Transnat ona , 1991), pp.
113 114.
110   See a so, e.g., LCIA Ru es, Art. 22(1)(v); Swss Ru es, Art.
24(2); SCC Ru es, Art. 26(1); KIAC Ru es, Art. 22(1).
111   For examp e, s. 44 of the Eng sh Arb trat on Act 1996 perm ts
Eng sh courts to provde ass stance to fore gn arb tra  tr buna s, but
s. 2(3) provdes that the courts can refuse to do so f the fact that
the seat of the arb trat on s outs de Eng and and Wa es or Northern
Ire and, or that when des gnated or determ ned the seat s ke y to
be outs de Eng and and Wa es or Northern Ire and, makes t
nappropr ate to do so’.
112   28 USC § 1782.
113   Th s s part cu ar y so after the US Supreme Court's dec s on n
Intel Corporation v Advanced Micro Devices  Inc. 542 US 241
(2004), n wh ch t adopted an expans ve vew of the scope of § 1782,
ho d ng that the Court's power extends to adm n strat ve and quas
jud c a  proceed ngs abroad’.
114   See the d scuss on n Chapter 7, at paragraphs 7.39 7.44. See
a so Bea e, Lugar, and Schwartz, So vng the § 1782 puzz e:
Br ng ng certa nty to the debate over 28 USC § 1782's app cat on to
nternat ona  arb trat on’ (2011) 47 SJIL 51. owever, t has been
noted that [f]edera  courts un form y agree that Sect on 1782 app es
to nvestment arb trat on and they rout ne y order bera , Amer can-
sty e d scovery n a d of such nternat ona  proceed ngs’: A ford,
Anc ary d scovery to prove den a  of just ce’ (2013) 53 VJIL 127, at
128 and 136 137. See, e.g., In re Application of Chevron
Corporation (Berlinger) 709 F.Supp.2d 283 (SDNY 2010); aff'd
Chevron Corporation v Berlinger 629 F.3d 297 (2nd Cr. 2011). See
a so IBA Ru es, Art. 3(9).
115   Mode  Law, Art. 27.
116   IBA Ru es, Art. 9(4) and (5).
117   See Chapter 4, paragraphs 4.55ff.
118   See Starrett Housing Corporation v Government of the Islamic
Republic of Iran (1987) 16 Iran US CTR 112, Award No. 314-21-1,
14 August 1987, at [264], quot ng the Internat ona  Court of Just ce
(ICJ) n United Kingdom of Great Britain and Northern Ireland v
Albania (Corfu Channel) [1949] ICJ Rep 4, at 20.
119   See, e.g., UNCITRAL Ru es, Art. 29; ICC Ru es, Art. 25(4);
Swss Ru es, Art. 27; SCC Ru es, Art. 29; ICDR Ru es, Art. 22;
SIAC Ru es, Art. 23; KIAC Ru es, Art. 25; LCIA Ru es, Art. 21.
120   Th s pr nc p e was expressed by the Iran Un ted States Ca ms
Tr buna  n Starrett Housing, at [266]: No matter how we  qua f ed
an expert may be, however, t s fundamenta  that an arb tra  tr buna
cannot de egate to h m the duty of dec d ng the case.’ In app y ng
th s pr nc p e, the Tr buna  c ted ear er nternat ona  tr buna s and
stated, at [273]: [T]he Tr buna  adopts as ts own the conc us ons of
the Expert on matters wth n h s area of expert se when t s sat sf ed
that suff c ent reasons have not been shown that the Expert's vew s
contrary to the evdence, the govern ng aw, or common sense.’ See
a so the comment and cases c ted at [271] [272]. See a so IBA
Ru es, Art. 6(7).
121   See Starrett Housing, at [6].
122   In the same way, the IBA Ru es provde for the nvo vement of
the part es n the appo ntment of the expert, and a so recommend
that the part es (or the r experts) have an opportun ty to comment on
and quest on the expert's report: see IBA Ru es, Art. 6(1), (2), (5),
and (6).
123   Learned and, stor ca  and pract ca  cons derat ons regard ng
expert test mony’ (1901) 15 arv L Rev 40, at 54 55.
124   A number of nternat ona  arb trat on ru es provde for the use of
party-appo nted experts: see, e.g., UNCITRAL Ru es, Art. 27(2);
LCIA Ru es, Art. 20; Swss Ru es, Art. 25(2) and (4); SCC Ru es,
Art. 28; SIAC Ru es, Art. 22; KIAC Ru es, Art. 22(5).
125   IBA Ru es, Art. 5(1). See a so Ashford, The IBA Rules on the
Taking of Evidence in International Arbitration: A Guide (Cambr dge
Un vers ty Press, 2013), para. 2-10.
126   The key amendments ntroduced n the 2010 ed t on of the
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Ru es were the requ rements to (a) nc ude a descr pt on of expert's
nstruct ons, (b) provde a statement of ndependence, and (c)
append cop es of the documents on wh ch the experts re es, un ess
they are a ready on the record of the arb trat on. The report must
a so now nc ude statements regard ng trans at on and be s gned
wth an aff rmat on of genu ne be ef n the op n ons expressed (rather
than an aff rmat on of the truth of the report, as was requ red under
the 1999 ed t on of the Ru es). See a so b d., at paras 5-4 5-27, and
the Chartered Inst tute of Arb trators (CIArb) Protoco  for the Use of
Party-Appo nted Expert W tnesses n Internat ona  Arb trat on.
127   IBA Ru es, Arts 8(1), and 5(5) and (6).
128   Ashford, The IBA Rules on the Taking of Evidence in
International Arbitration: A Guide (Cambr dge Un vers ty Press,
2013), para. 7-02.
129   See IBA Ru es, Art. 6(3) and (5), subject to Art. 9(2). See a so
the ICDR Gu de nes for Arb trators Concern ng Exchanges of
Informat on, para. 5.
130   In fact, the d spute was sett ed before th s was done.
131   Regard ng nspect ons, see Art. 66 of the 1978 ICJ Ru es of
Court (adopted on 14 Apr  1978 and entered nto force on 1 Ju y
1978).
132   UNICTRAL Notes on Organ z ng Arb tra  Proceed ngs, para. 57.
133   Ib d., para. 58.
134   UNCITRAL Ru es, Art. 29(3). See a so the LCIA Ru es, Art.
21(3); Swss Ru es, Art. 27(2); ICDR Ru es, Art. 22(2); SIAC Ru es,
Art. 23(1)(b); KIAC Ru es, Art. 25(2); CIETAC Ru es, Art. 42(2).
135   LCIA Ru es, Art. 22(1)( v).
136   SIAC Ru es, Art. 24(e).
137   CIETAC Ru es, Art. 41.
138   DIAC Ru es, Art. 27(4).
139   AAA Ru es, Art. 36.
140   WIPO Ru es, Art. 50.
141   ICSID Ru es, r. 24(2)(b).
142   ICSID Ru es, r. 34(3) and (4).
143   WIPO Ru es, Art. 49 (on mot on of a party).
144   WIPO Ru es, Art. 51 (w th the agreement of the part es).
145   See, e.g., LCIA Ru es, Art. 19(1).
146   See UNCITRAL Notes on Organ z ng Arb tra  Proceed ngs,
paras 24 25. The ICC Secretar at s usua y w ng to make the
necessary arrangements f requested to do so by the arb tra
tr buna .
147   For further d scuss on of adm n strat ve arrangements of an
arb tra  tr buna , see Chapter 4, paragraphs 4.169ff
148   See UNCITRAL Notes on Organ z ng Arb tra  Proceed ngs,
paras 76 79.
149   In a dec s on that was wde y cr t c sed, the Swed sh Svea Court
of Appea  he d, n Titan Corporation v Alcatel CIT SA, Case No. R
2005:1 (T 1038-05) YCA XXX (2005), 139, that Ttan Corporat on
cou d not request the Swed sh courts to set as de an ICC award n
an arb trat on n wh ch the seat was Stockho m because the part es
had not conducted any of the hear ngs n Stockho m (cons stent
wth the d scret on to ho d hear ngs other than n the p ace of
arb trat on that ex sts under the ICC Ru es). In 2010, the Supreme
Court reversed the dec s on. See Dec s on by the Svea Court of
Appea  n Sweden rendered n 2005 Case No. T 1038 05’ (2005) 2
Stockho m Int  Arb Rev 259; Ewer öf, Chapter 10 app cat on of the
New York Convent on by Swed sh courts’, n Wa n, Regnwa dh,
Magnusson, and Franke (eds) International Arbitration in Sweden: A
Practitioner's Guide (K uwer Law Internat ona , 2013), p. 267, at pp.
270 271.
150   See, e.g., SCC Ru es, Art. 20(2); ICC Ru es, Art. 18(2);
UNCITRAL Ru es, Art. 18(2); LCIA Ru es, Art. 16(3). See a so Mode
Law, Art. 20(2).
151   M chae  Moser has proposed a usefu  pre-hear ng check st’ to
be d str buted to the part es we  n advance of the hear ng: Moser,
The “pre-hear ng check st”: A techn que for enhanc ng eff c ency n
nternat ona  arb tra  proceed ngs’ (2013) 30 J Int  Arb 155.
152   ICSID Ru es, r. 21.
153   On y a few do: see WIPO Ru es, Art. 47; CIETAC Ru es, Art.
33(5).
154   In th s regard, see ICC Ru es, Append x IV, para. (g) ( Case
Management Techn ques’).
155   Under the Eng sh Cv  Procedure Ru es 1998, however, the
ength of the hear ng s restr cted accord ng to the va ue or
comp ex ty of the case.
156   The ora  trad t on n Eng and owes ts or g n to the man who s
no onger there’ that s, the juror. Jury tr a s ed to two nescapab e
procedura  features. F rst, once started, the ora  proceed ngs had to
be comp eted, because, once assemb ed, there was no rea
pract ca  poss b ty of reconven ng the same jury many weeks, or
even months, ater. Second y, a though jurors had to be property

Exhibit R-54





RESPONDENT’S EXHIBIT 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 R-55 
 
 
 
 
 
 
 
 
 
 
 
 
 



Exhibit R-55



Exhibit R-55



Exhibit R-55



Exhibit R-55



Exhibit R-55



Exhibit R-55




