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CALI FORNI A, CALI FORNI A, AUGUST 3, 2020
---000---

ARBI TRATOR BI ENVENU: Good norning to
those that are joining the hearing from North
America, and good afternoon to those who are
joining from Europe.

My nane is Pierre Bienvenu. | serve as
Chair of the Panel appointed to determne this
| ndependent Revi ew Process between Afilias Domains
No. 3 Limted and | CANN, a proceeding in which both
NU DOT CO and Veri Sign, Inc., are granted | eave to
participate as am cus curiae pursuant to the
Panel ' s deci sion on Phase |.

My co-panelists are Professor Catherine
Kessedjian, who is participating in this hearing
fromParis, and M. Richard Chernick, who is
participating fromLos Angeles. The adm nistrative
secretary to the Panel is Ms. Bl anchette-Seqguin,
and she is attending this hearing in Mntreal,
where | too am | ocat ed.

We begin today the nerit hearing in this
case devoted to the presentation of the opening
statenments of the parties and the Amci and to
receiving the evidence of the fact and expert

W t nesses who submtted a wtness statenent or
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expert report on behalf of the party and who were
call ed upon to appear at the hearing by the other
party.

On behal f of the Panel, | would |ike not
only to thank, but indeed to comrend counsel for
the parties and Amici for their conprehensive
preheari ng subm ssions, all of which ny coll eagues
and | have read carefully and found to be of very
hi gh quality.

This hearing is being held by renote video
pursuant to the Panel's Procedural Order No. 5 for
the reasons set out in Paragraphs 46 to 50 of that
or der.

This is so, of course, w thout any
derogation being intended to the parties' choice of
London, England, as the | egal seat of these
pr oceedi ngs.

As regards the nodalities of the hearing,
they were either agreed between the parties and
Ami ci or determ ned by the Panel follow ng the
prehearing conference held in relation to this
hearing on July 29th, 2020.

The parties and Amci are represented in
this proceedi ng by experienced and very

sophi sticated counsel, and all of us are
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participating in this hearing by renote video using
a state-of-the-art platform operated by experienced
renote video hearing service providers.

I n such circunstances, the Panel is
confident that the parties and the Amici will, by
their attendance and participation in this renote
vi deo hearing, be given and enjoy a ful
opportunity to present their case insofar as their
openi ngs and the w tness evidence are concerned.

The Panel is equally confident that with
t he cooperation of counsel, the interests of the
W t nesses cal |l ed upon to appear before the Panel
wll |ikew se be safeguarded throughout their
participation in the hearing.

Now, should any participant feel at any
point in time during the hearing that the process
in any way falls short of its expectations in
regard to a right to be heard or other due-process
right, the Panel asks that this concern be raised
i medi ately so that an attenpt can be made to
address it forthwth.

The Panel also invites counsel as the
heari ng progresses to consult and, as the case may
be, make joint or separate subni ssions --

suggestions if it is felt that inprovenents can be
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made to aneliorate or stream ine the hearing.

The parties and Am ci have suggested and
proposed to the Panel an agenda for the hearing.

My coll eagues and | are content to proceed on the
basis of the parties' proposed agenda, subject to
adapting it if warranted by evol ving circunstances.

And as nost of those in attendance know,
the hearing today is devoted exclusively to the
presentation of the parties' and the Amci's
openi ng statenents. Each of the parties was
afforded two hours for their opening, and the Am ci
in total were al so given two hours.

Exceptionally, the Panel wll, therefore,
sit |l onger hours today in order to permt that al
openi ngs be presented on the sane day.

| have confirnmed that Panel nenbers have
received a copy of each of the parties' and Amci's
Power Poi nt presentation in support of their
respecti ve openi ngs.

Unl ess anyone has any prelimnary matter
that they wish to raise, | would propose that we
nove to hearing the clainmant's openi ng statenent.

Now, | will say one last thing in
i ntroduction. The parties and the Ami ci were given

time equal to or nore than they requested. So |
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woul d ask counsel to ensure that they respect the
tine allocation for the openings.

So unless there are any prelimnary
matters, | would invite counsel on behal f of
Afilias to address us, and |I believe that is
M. Ali. You will be starting.

MR LeVEE: WMay | just ask a |l ogistical
question, M. Chairman. During the course of the
openi ng statenents, since we will be sharing a

Power Point, it may be better for the renaining

counsel to go off screen. That's at the discretion

of the Panel, but it may be easier to just have
M. Ali and his coll eagues, although | think there
are nore than one person giving openings for
Afilias and so forth, so that you don't have so
many peopl e show ng up on your screen.

But if you' d like us to renmain on, of
course we wll.

MR ALI: | believe that it may help with
bandwi dth i ssues as well if we would follow Jeff's

suggesti on.

ARBI TRATOR BI ENVENU:. Very well. Pl ease
pr oceed.

MR ALI: M. Chairman and nenbers of the
Panel , good norning and good afternoon. It's
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i ndeed a pleasure to be here with everyone, albeit
virtual ly.

Before | proceed wth the substance of ny
opening, I'd like to wish ny coll eagues on the
ot her screens, coll eagues of Ami ci and | CANN and
| CANN' s counsel good | uck.

We have had the pleasure, | would say, of
havi ng very worthy opponents in three of the
worl d's nost wel |l -known and prestigious law firns
in Jones Day, Arnold & Porter Kaye Schol er, and
Paul Hastings. And | hope very nuch that we at
Dechert have been worthy and honorabl e opponents as
wel | .

I'd also like to thank our client Afilias
for the honor and opportunity to represent themin
this extrenely critical matter. And I'd like to
thank ny teamfor their absolutely incredible,

i ncredi bl e hard work, focus and comm tnent over the
course of the past few nonths, and in particul ar
this past week.

Under nornmal circunstances getting ready
for a hearing with as many witnesses and as |arge a
record as we have and as conplex a record as we
have is no nean task, but with stay-at-home orders

as well as quarantine protocols, getting ready for
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this hearing has been far nore conplicated, and
truly do appreciate the personal sacrifices that

every nmenber of ny team has nade.

Finally, nmenbers of the Tribunal, 1'd |like

to thank you for the work that you have done to
date. | appreciate what the chairnman said earlier
on regardi ng your having read all the naterials.
We put a |lot of paper in front of you.

| believe it is extrenely inportant that
t he Panel have digested those materials. W are
here to help you identify the key issues, and if

necessary, point you to different parts of the

witten pleadings that reflect what we see as being

the critical issues in this case.

Before nmy first-ever presentation before
an international Tribunal, one of ny earliest and
nost generous nentors, Yves Fortier, gave ne sone
advi ce, which | have tried to boil down to the

followng maxim Plead with passion but persuade

with truth. 1In respect to the forner, don't overdo

it; and with respect to the latter, don't underdo
it.

Now, we are here for an evidentiary
hearing, to test the fact testinony of w tnesses

t hat have been presented by NDC and Veri Sign to
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support their defense to our clains.

So what | see as ny purpose in the next
two hours is setting the framework for you in which
to evaluate the testinony that you will be
recei vi ng.

As such, | don't intend to spend a | ot of
tinme on the standards and the | egal issues, which I
trust we will have an opportunity to address |ater
on, based on a nore conplete factual record
resulting fromthis hearing, and that we will be
able to do so in witing and, if possible, in fina
oral argunents.

So, M. Chairman, you referred to this as
a nerits hearing. | viewthis as, in all respect,
an evidentiary hearing and one that is to be
focused on devel oping the factual record that we
have before us.

The first elenent of the franework, and
one that can't be overlooked or at all mnimzed,

i s under standi ng who and what | CANN i s.

Go to Slide 3, please.

M. Chai rman and nenbers of the Panel, if
there's at any point in tinme you have problens with
t he Power Point, that we are not on the sanme screen

or page, so to speak, please do let ne know O
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course, if there's any other technical issue where
nmy face is frozen in an i nopportune sort of way,

pl ease do let ne know. |'d rather not be naking a
face at the Panel while | present.

So as | was saying, the first el enent of
this framework is: Who is ICANN? [ICANN is the de
facto international regul ator and gat ekeeper to the
Internet’'s DNS space, DNS neani ng Domai n Nane
System space, and with very limted or m ninal
over si ght .

| CANN and | CANN al one deci des whi ch
conpani es obtain the exclusive gTLD registry rights
that typically carry extraordi nary val ue, whet her
measured financially, culturally, politically,
econom cally or otherw se.

Now, if you take a | ook at the slide, the
first IRP Panel, 1CMv. | CANN, when M. LeVee and |
first net, said it best, and | quote, "ICANN is no
ordi nary non-profit California corporation. The
government of the United States vested regul atory
authority of vast dinension and pervasive gl oba
reach in | CANN. "

Now, ot her Panels have al so recogni zed t he
speci al and i ndeed uni que nature of | CANN,

i ncludi ng the Panel on whi ch Professor Kessedjian

13
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sat, DCA .AFRICA versus ICANN. So | think it is
critical to understand what and who | CANN is.

As we appear before you today, the U S
governnment has transferred virtually all regulatory
authority over DNS to | CANN, gatekeeping authority,
coordi nation authority, call it what you wll.

You may even wi sh to consider | CANN and
its role within the context of the draft |ILC
articles. In applying that standard, | think
you' Il see that | CANN does have, indeed, a very
significant oversight authority with respect to the
managenent of the DNS.

According to | CANN' s own articles of
i ncorporation, | CANN exerci ses sweepi ng power over
the DNS on a global basis. W will see what it
says. "In recognition of the fact that the
Internet is an international network of networks,
owned by no single nation, individual or
organi zati on, the corporation shall, except as
limted by Article 40, pursue the charitable and
publ i c purposes of | essening the burdens of
governnent and pronoting the gl obal public
interest.”

Next article, Article 3 of the articles of

I ncorporation. "Consistent wth the global reach
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of its powers as a gatekeeper of the DNS," Articles
ICANN -- "I CANN' s Articles require ICANN to," and |
quote, "operate in a manner consistent wth these
Articles and Bylaws for the benefit of the Internet
conmmunity as a whole, carrying out its activities
in conformty" -- "in conformty with the rel evant
principles of international |aw and international
conventions and applicable | ocal |aw and through
open and transparent processes that enable
conpetition and open entry in Internet-rel ated

mar kets. "

| ask you which ordinary California
corporation, profit, for-profit or non-profit, iIs
subject to the requirenents of international |aw or
i nternational conventions in addition to whatever
may be the | ocal |aws that apply.

The articles don't say "California | aw. "
They say "applicable | ocal | aw' because ICANN is a
gl obal operation with offices that go far beyond
those that are just in California.

W are dealing with a very special entity,
and that, | think, needs to be kept in mnd as we
consi der this organization's accountability.

The second el enent of the framework or

context for this case is .WEB. As you are going to
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hear from our experts Jonathan Zittrain and George
Sadowsky, .VEB is a gTLD of consi derabl e i nportance
and the best likely conpetitor to Veri Sign's
. COM . NET dom nance.

It went for the highest anmount in the
| CANN auction by a long shot, $135 nillion.
Veri Sign clearly wants it very badly and, together
wth NDC, was wlling to engage in
process-di storting practices to obtain . VWEB. [|'1]|
cone back to that |ater on.

You have M. Rasco, one of NDC s
W t nesses, who tells you in his testinony how
inmportant .VWEB is. At Paragraph 41 of his w tness
statenment where he's di scussing when Veri Si gn
contacted him he states, and | quote, "by that
date | CANN had forned the Contention Set for .WEB

(meani ng no new applicants could join)

Redacted - Third-Party Designated Confidential Information

So | think you have a | ot of testinony
fromthe experts, from an econom c perspective from
Veri Sign and | CANN s experts, but we think that
what M. Zittrain, Professor Zittrain and Professor

Sadowsky has to say carries nore wei ght because
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they are technol ogi sts and they spend their careers
and their lives in the space of Internet governance
and Internet matters.

Ceor ge Sadowsky, as you wll learn, is, in
fact, an | CANN Board nenber -- was an | CANN Board
nmenber .

Now, the third contextual consideration
I'd like you to keep in mind is the
precedent-setting nature of this IRP. This is the
first IRP brought under | CANN s new byl aws, which
wer e adopted on the 1st COctober 2016.

The decision that you render in this case
w || have enornous influence in terns of | CANN s
governance, its obligations with transparency, its
accountability to the Internet conmunity in
connection with the managenent of one of our
pl anet's nost val uabl e resources, and i ndeed, the
unfortunate circunstances of the pandem c have
i ndi cated even nore so how i nportant the Internet
is. And the governance of the domain systemis
i ndeed, of parallel inportance, given the
situation -- given the situation that we are in and
that we will see in the future.

Now, associated with what | have just said

about the precedent-setting nature of this IRP iIs
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the fact that this is also the first I RP under the
byl aws' enhanced accountability franmeworKk.

Rosy, if you could go to Slide No. 4.

| CANN has | ong want ed i ndependence from
U.S. governnent oversight. In fact, the gl obal
I nternet community has wanted | CANN s i ndependence
fromU.S. governnent control and U S. gover nment
i nvol venent with I CANN. | CANN got what it wanted
in 2016, but subject to certain requirenents,

i ncl udi ng an enhanced accountability franmework
bei ng put in place.

During initial discussions about the | ANA
transition, the | CANN community identified a
potential for the transition and changi ng nature of
the organization's relationship, the U S
government will affect ICANN s accountability to
iIts comunity.

Let me briefly describe the | ANA
stewardship. The | ANA stewardship transition was
the final step in a nearly two-decade-|long process
by the U S. Departnent of Commerce to transition
t he coordi nati on and managenent of the DNS to the
private sector.

In connection with this transition

process, there was an entity set up called
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COWG Accountability. This was a cross-conmunity
wor ki ng group specifically established to deal with
enhanci ng | CANN accountability and was convened to
| ook at inprovenents that should be nade to

strengt hen the gl obal multi-stakehol der I nternet

conmmuni ty's oversight of | CANN as an organi zati on.

If you'll take a | ook at what's up on the
screen, you'll see what COWG Accountability had to
say in their final recomendations. | believe

al nost all of the recommendations, at |east insofar
as | CANN accountability were concerned, were
ultimately adopted by the Board.

They state, "Since Decenmber 2014, a
wor ki ng group of | CANN comrunity nmenbers has
devel oped a set of proposed enhancenments to | CANN s
accountability to the global Internet comunity.
This effort is integral to the transition of the
United States' stewardship of the I ANA functions to
the global Internet community, reflecting the | CANN
community's conclusion that inprovenents to | CANN s
accountability were necessary in the absence of the
accountability backstop that the historica
contractual relationship that the United States
gover nment provided. The nain elenents of the

proposal are outlined below. Together with | CANN s

19

BARKLEY
ARBITRATION HEARING - VOLUME | Court Reporters




(o2 RN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

exi sting structure and groups, these accountability
enhancenents will ensure | CANN renmai ns account abl e
to the global Internet community."

And one of the points that's bulleted
together with the overall preanble is, "An enhanced
| ndependent Revi ew Process” -- "An enhanced
| ndependent Revi ew Process and redress process with
a broader scope and the power to ensure | CANN stays
wthinits Mssion.”" An enhanced | ndependent
Revi ew Process and a redress process with a broader
scope to ensure | CANN s accountability and that the
entity stays within its m ssion.

As a result of CCW5 s recommendati ons,
there's no doubt that the drafters of | CANN s new
byl aws significantly strengthened IRPs, in part to
prevent the types of argunents that | CANN has nade
in past IRPs and whi ch | CANN nonethel ess tries to
make her e.

And, indeed, as | quickly flip through
| CANN s Power Poi nt presentation, it occurred to ne
that there seens to be absolutely no recognition in
what | CANN has argued to you so far and what it
intends to present to you, | believe, when it cones
toits turn for the openings in ternms of | CANN s

enhanced accountability and the new franmewor k under
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whi ch we are operating.

There is no | onger any doubt concerning
this Panel's standard review, which is an
"obj ective, de novo exam nation of the D spute,” or
the Panel's mandate, which is to achieve a
"bi ndi ng" and "final" resolution of the dispute
that is "consistent with international arbitration
norns” and "enforceable in any court wth proper
jurisdiction.”

| am going to cone back to this issue of
the scope of your authority later on in ny
presentation, but as you'll have noted in our |ast
subm ssi ons we made, we have -- we spent quite a
l ot of tine on wal king you through the specifics of
your authority with respect to -- with reference to
the specific text as well as the legislative
history, the drafting history of the IRP
provi si ons.

| should also say that while prior
versions of the bylaws limted IRPs to actions or
inactions only of the | CANN Board, the new byl aws
specifically provide for IRPs to apply, and I
quote, "any actions or failures to act by or within
| CANN comnm tted by the Board, individual Directors,

O ficers or Staff nmenbers that give rise to a
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D spute.”
Now, why do | draw attention to | CANN

staff? Because this IRP is not just about the

| CANN Board's supposed determ nation, if one was in

fact made, to defer "consideration" of Afilias’
clainms until after this Panel has issued its final
deci si on, and whet her any such determ nati on was
"Within the real mof reasonabl e busi ness judgnent."
It is about | CANN staff's fl awed
application of the new gTLD programrules; its
bi ased and i nadequate investigation of NDC s and
Veri Sign's conduct; its recomendation, if one was
in fact nmade, to the | CANN Board to take no action;
its decision wi thout Board approval or oversight
and now al | egedly, despite the fact that Afilias’
conpl ai nts have not been "fully evaluated"” to
proceed with contracting in June of 2018 and the
Board' s conpl ete abdication of its responsibility
to ensure inplenentati on of the new gTLD prograns
rules in accordance with ICANN s articles and
byl aws despite the fact that it knew about Afilias’
conpl aints and NDC s viol ati ons.

Now, what we expected throughout this

process when we, i.e., Afilias, presented its
application, submtted its application fee, |ike
22
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many, many ot her applicants, was a legitimte
expectation of being treated fairly, a sinple and
straightforward and legiti mate expectation that the
AGB rul es would be followed, the process woul d be
run fairly, everyone would play by the rules, and
| CANN woul d show that there would be consequences
for nonconpli ance.

We | ost the auction because the process
was plainly unfair. It was distorted by NDC s
violations of the AGB, distorted by the DAA itself,
di storted by the nondi scl osure of the DAA by NDC to
| CANN to the contention set and to the gl oba
Internet public, distorted by | CANN s | ack of
transparency and not telling Afilias or anyone el se
about the DAA, distorted by I CANN only revealing
information to NDC and Veri Sign and keeping Afilias
and the Internet community in the dark, distorted
by 1 CANN not disqualifying NDC and di storted by
| CANN maki ng a secret determ nation of Afilias'
conpl aints wi thout proper investigation and due
process.

Now, let's go on to the next slide.

| think I am perhaps, violating nmy own
rule of too nmuch passion and not enough proof. So

let's get to the specifics of the facts.
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This is just a structure which you have --
a roadmap to our presentation. It is the rest of
the presentation. | amgoing to focus on what are
t he known and established facts at | east thus far.
"Il spend a little bit of time -- that's where
"Il spend the bulk of ny tine.

"Il spend a little bit of time on what
| CANN was required to do in light of those facts,
what ICANN s clainms are -- sorry, Afilias' clains
are, excuse ne, what is the relief that Afilias has
requested, and, finally, what is the scope of the
Panel 's renedial authority.

So Slide 7, please.

Now, as in many arbitrations and in | egal
proceedi ngs of this nature, binding |egal
proceedi ngs, the facts, as you all know, are key.
This IRP is no different. |Indeed, you have a
specific instruction under the bylaws and the rules
to address the facts.

Slide 8, please.

Rule 11 of ICANN s interim procedures,
whi ch repeats al nost verbatim Section 4.3(i) of the
byl aws, states in relevant part, "Each | RP PANEL
shall conduct an objective, de novo exam nation of

the DISPUTE. Wth respect to COVERED ACTI ONS, the
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| RP PANEL shall nmake findings of fact to determ ne
whet her the COVERED ACTI ON constituted an action or
inaction that violated |CANN s Articles or Bylaws."

These are findings of fact that apply
generally, but of course -- or contextually, but
al so specifically with reference to the Board's
conduct and staff's conduct in terns of the
determ nati on of whether the covered action
constitutes an action or inaction that violates
| CANN's articles or byl aws.

Go to the next slide, Slide 9.

These are the witnesses that you wll be
hearing fromin this evidentiary hearing. Wth the
help of the fact witnesses, we believe we will be
able to confirmthe facts that | am about to | ay
out for you and certainly devel op them further, but
I doubt very nuch what the wtnesses wll say, if
they are being truthful, will change the factua
framewor k that we say denonstrates | CANN s bi as,
| ack of transparency and breach of the articles and
byl aws.

Let ne al so say, echoi ng what Chairman
Bi envenu said at the outset, that we are not here
to try and trick or banboozle the witnesses. So as

I go through ny opening, | amgoing to identify
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certain questions that you nmenbers of the Panel
wll want to get answered and issues you w il want
addressed, which I trust wll also allow | CANN s
and Amci's |lawers to ensure their wtnesses are
sufficiently well-prepared to provide you with the
answers to the questions that we'll be putting to
t hem

Let nme just take a couple of mnutes to
tell you about these wi tnesses. So Beckwi th Burr,
or Becky Burr, is sonmeone who has been involved in
matters relating to | CANN probably as long, if not
| onger, than al nbst anyone involved in this
heari ng, soneone who has key experience with the
| CANN governnent matters. She has testified in
this IRP to | CANN s governance for purposes of the
IRP as well as on conpetition issues.

Samant ha Ei sner, who i s another | CANN
Wi t ness, has been called to address issues
pertaining to our Rule 7 claimand to el aborate on
the facts associated with how the I RP-10T and | CANN
function in developing the rules pursuant to which
the Am ci participating in these proceedings.

The sane applies to, in terns of
substance, to M. MAuley, who is a Veri Sign

enpl oyee and was at the tine that he partici pated
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in the IRP-10T. | believe he'll be appearing next
week.

Foll ow ng Ms. Eisner, you'll hear from
Christine Wllett, vice president of gTLD
Operations with the d obal Domains Division of
| CANN, and she was involved in essentially managing
the new gTLD program and t he African gui debook
process.

M. Christopher Disspain is another | CANN
W tness who is a Board nenber and, | believe, put
forward by ICANN to shed Iight on the Novenber 2016
neeting, where | CANN apparently took a decision to
defer or took a decision not to decide anything
relating to . WEB at a Board neeti ng.

W'll also hear from M. Livesay and
M. Rasco. M. Livesay is a VeriSign w tness who
was the author, | believe, of the Domain
Acqui sition Agreenment and has testified extensively
in his witness statenent about the Domain
Acqui sition Agreenment, and M. Rasco who is a
w t ness for NDC.

Next slide, please, Slide 10.

There are two Amici experts and | CANN
expert w tnesses and one witness who will not be

Cr oss-exam ned.
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W mainly -- due to timng constraints,
but al so because we believe that their testinony is
irrelevant for the matters that are before you --
have not call ed the Honorabl e John Kneuer or
Prof essor Kevin Murphy. They are both econom sts,
and we think their testinony has very little to add
beyond what Professor Carlton has included in his
testinony, but nmainly we dropped themdue to tine
constraints.

The other witness who will not be
appearing is Todd Strubbe, an | CANN Amici wi t ness.
Thi s was because | CANN wi t hdrew his w tness
statenent recently. So he has not been call ed.

Afilias had initially presented w tness
statenments together with our request for |IRP, but
we ended up wthdrawi ng the statenent of those
W t nesses after we had received the Domain
Acqui sition Agreenment in the context of docunent
production in the emergency panelist phase of these
pr oceedi ngs.

W didn't see that their testinony had
really any rel evance after we had had a chance to
study the Donmin Acquisition Agreenent, so their
statenents were w t hdrawn.

Before | delve into the specific facts
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that we think you should focus on for purposes of
this hearing, let ne briefly address the Amci's
participation in this IRP and why the Panel shoul d
not fall prey to Amci's argunents about their
due-process rights being inpaired and their
property rights being inpaired.

First of all, they have no property
rights. Whatever rights they believe they have
wer e obtai ned through inproper nmeans. There is no
contract that has yet been signed with | CANN, but
"Il tell you that it was a close call and had we
not started this IRP, I CANN very |ikely would have
gone ahead and started -- would have signed the
.VEEB Regi stry Agreenent, |eaving us probably with
very little option or very few options to chall enge
| CANN' s conduct at that stage.

Wth respect to the Amici, we have offered
them the opportunity to join as full parties in
this IRP, in these proceedi ngs, perhaps even
convert these proceedi ngs pursuant to an
appropriate subm ssion agreenent so that al
parties woul d be bound by your deci sion.

As you know, they refused. But be that as
it may, the Am ci have been given far broader

participation rights than any Am ci would normally
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have.

The w tness evidence that they wanted on
record is now on record, together with the
docunents that those witnesses have referred to.

The Ami ci have been given two hours for
opening; in other words, the sanme as each party.
We have agreed that the witnesses offered by the
Am ci via | CANN s rejoinder may be defended by
Am ci's counsel.

And | note that Amci estimated far nore
time on a proportional basis to redirect their
W t nesses than each party has estimated to redirect
iIts own w tnesses.

They are getting a pretty fair shot to
present their opinion in the context of these
proceedi ngs. They have thus far, and they wll in
this hearing and, indeed, in the posthearing
subm ssi ons.

Based on Amici's conduct and comments in
t hese proceedings and in our interaction with
counsel, we can fully expect that they wll attenpt
sonme sort of collateral attack on your deci sion,
which is why it is absolutely inperative that you
make the findings of fact that you have been

instructed to nake and i ssue a wel | -reasoned
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deci si on based on the facts which you are al so
instructed to do and to render a decision that
fully and finally resolves the dispute between
Afilias and | CANN, which you are enpowered to do.

Finally, you should not accept Amici's
endor senment of what | CANN says you nust do, nerely
send the matter of .VEB and Afilias' conplaints
back to the Board. |In fact, you m ght ask
yourself, why is it that the Amci are so insistent
that this matter should go back to | CANN rat her
t han be addressed by you? |Is it because you are
not qualified? |Is it because you can't interpret
byl aws and rul es?

Here's what Amici had to say in NDC s
subm ssion. "An |IRP Panel has no background or
experience in such matters or the sane ability as
the | CANN BOARD -- based on years of experience in
runni ng the New gTLD Program -- to wei gh the
conpeting interests and policies that would factor
into a decision on .\WEB. |RP Panels" -- "IRP
Panel s generally are not conprised of DNS
specialists and, therefore, |ack the necessary
expertise and resources to craft or dictate
I nternet policy," quote.

| find that to be a remarkably naive
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statenment, especially with a Panel with the
qualifications that are reflected in this Panel.

It is not as if the ICANN is sone nonolithic,

I mrut abl e organi zation or entity. It is an
institution that's made up of individuals who come
on to the Board, conme off the Board and were

advi sed by I CANN staff.

There really is nothing that makes t hem
nore qualified to address matters that -- the
matters that have been put before you in terns of
interpretation of the AGB and the interpretation,
application and enforcenent of I CANN s articles and
byl aws.

It would be ironic, in fact, if the very
entity and individuals and institutions whose
conduct is subject to independent accountability
review woul d then have an opportunity to determ ne
whet her or not they did anything wong in the first
pl ace.

Certainly the | CANN Board and staff do not
have the sane qualifications or the profound
qualifications that you do to determ ne what are
the relevant principles of international law in
accordance wi th which | CANN nmust conduct itself.

O perhaps it's because Am ci -- perhaps

32

BARKLEY
ARBITRATION HEARING - VOLUME | Court Reporters




(o2 RN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Ami ci want this to go back to the | CANN Board
because they already have a pretty good sense of
how this matter will turn out If you send it back
t o | CANN.

We don't think that woul d be appropriate
at all in the circunstances of this case that you
are now well aware of and given the positions that
have been taken by ICANN, for this natter to be
sent back to the Board.

It is your duty, your obligation to
determ ne | CANN' s accountability, and we believe
that you have the expertise in abundance between
the three of you to do so.

Now, the next two slides, Slide 11 and 12,
relate to matters of docunent production, which
wll not refer to -- | will not discuss right now,
but I'll cone back to these two slides later in ny
presentation. Really what | have done here in the
two slides is lay out sonme of the key steps in this
| RP that have a bearing on docunent production.

| believe that the Panel was, within the
context of I CANN s transparency obligations and
accountability proceeding, far too restrictive in
terms of the production that it ordered from | CANN

But be that as it nmay, we will live with it, at
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| east for now. We have done so, but | do think
that there are |egal consequences that proceed from
the privilege indication by I CANN, and we'l

address those in posthearing briefing and in oral
argunent in the future.

Let's go to Slide 13, Rosey.

On each slide, nenbers of the Panel,
have indicated in red at the top either a nonth and
a year or day, nonth and year, just so that you
woul d have an orientation to the tine period in
which | amreferring to.

Now, | CANN cl osed the new gTLD applicati on
period on April 20th, 2012, having received
approximtely 1,930 separate applications for new
gTLDs. The cl ose date was supposed to be
officially a few days before. There was sone
glitches with the system | believe, that resulted
in 1 CANN extending the application deadline until
20t h of April 2012.

Now, NDC, together with several other
applicants, including Afilias, applied for a nunber
of new gTLDs, of course, including .\WEB, and NDC
said that it was applying for .VWEB so they woul d
aggressively market . VWEB as an alternative to . COM

in order to increase conpetition and fight
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"congestion" in the market for commercial TLD
nanes, "commercial TLD nanes that fundanentally
advant ages ol der incunbent players.” Qoviously
they are referring to Veri Sign.

NDC al so told the Internet community that
its partner, Neustar, a former enployer of
Ms. Burr, would provide the back-end support
necessary to operate the registry.

Now, when Veri Sign applied, the gTLDs that
Veri Sign applied for were only those that were
non-Latin character versions of .COM and . NET, as
wel | as gTLD variations on Veri Sign's nanme. They
did not submt, as you now know, an application for
the . WEB gTLD.

Slide 14, please.

When the application w ndow cl osed, these
were the entities that are listed, 1 through 7, as
menbers of what is known as the .VWEB contention
set.

Now, for all of those applicants, except
for confidential financial and technical details,
their applications were posted, published for
public review and coment on | CANN s website. This
was done to allow the public, including other

applicants and governnents, to know who is applying
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for a gTLD and why.

In fact, I CANN has said in its 18 July
2020 letter to you that the public portion of a
gTLD application, including the m ssion and purpose
section is, quote, "relative to the Program" cl ose
quot e, because, open quotes, "it allows the
Internet community to comment on the application
during the public coment period based on the
applicant's statenent of how the m ssion and
pur pose and how the gTLD is i ntended to be
operated," cl ose quote.

In fact, there were nmany coments t hat
were submtted by governments with reference to the
di fferent gTLD applicants, and, of course,

i ndi vi dual s and nongovernnental entities as well.
There were comments that were submtted associ ated
W th conpetition issues by governnents.

O course, nobody had an opportunity to
conment on VeriSign's interest in .WEB because
Veri Sign didn't submt an application for .WEB and,
therefore, VeriSign's application could not be
posted and scrutinized by -- posted publicly and
scrutinized by the Internet conmunity.

Now, when -- go to Slide 15, please.

So the inportant dates to keep in m nd
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here is the public coment period closed on 26
Sept enber 2012. As of that point, what did the
I nternet community understand? They understood

that the applicant, at |east as far as NDC was

concerned, was a snall but relatively anbitious and

innovative limted liability conpany, that it

publicly represented its "long-term conmm tnent” and

"proven executive teant that woul d aggressively

mar ket . WEB as an alternative to . COM and that they

had the "intention" of adding .WEB to their .CO
country code portfolio or TLD portfolio and that
they planned "to inplenent a very simlar strategy
for _.VEB in its | aunch, operation, pronotion and
growt h. "

O course, Afilias also put forward its
own views, its own capabilities as to what it is
that it was going to do wth .VWEB, as did Google
and Ruby d en and the other nmenbers of the

contention set. O course, people knew that

Afilias had a | ongstanding interest in .VWEB because

the i nterest had gone back at |least ten -- ten
years, if not | onger.

Now, the next date to focus on is 25
August 2015. This is the date when NDC and

Veri Sign entered into the Domain Acqui sition
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Agr eenent .
We have laid out for you in sonme det ai

our witten subm ssions what -- how t he Donai n

in

Acqui sition Agreenent should be characterized. W

have laid out for you how it is that NDC sol d,

assigned and transferred rights in -- its rights

and obligations in the application to Veri Si gn.
We have also laid out for you in sonme

detail the degree to which the DAA all owed

Veri Si gn -- Redacted - Third-Party Designated Confidential Information

W'l |l be exploring these matters
wth M. Livesay |ater on.
There is a separate handout that we have
sent you, which was al so annexed to our | ast
subm ssion, which lays out all the provisions of
t he Donmain Acquisition Agreenent. We sinply ask
that you run your eyes down all of those

provi sions, because | think that it very

self-evidently or clearly shows what it is that was

i ntended by the Domai n Acquisition Agreenent, the

degree of control that it gives -- that it gave
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Veri Sign over NDC s application, and the conplete
application by NDC of its rights and obligations in
its application.

I wll go through those provisions because
I amrunning out of tine. |If you give me a second,
Chairman, |let me check on how | ong | have been
goi ng.

Now, | don't know whet her Veri Sign's
expert, M. Mirphy, a notable econom st, has had a
chance to review the Domai n Acqui sition Agreenent
or not. But in his expert report at Paragraph 74
he cites to industry observers who say that or
opi ne that Veri Sign bought .WEB because it needs
new name space to better conpete with other new
gTLDs.

He then goes on to state his opinion as
follows, and | quote, "Veri Sign bought .VWEB to
obt ai n new space, to participate in this new gTLD
growt h, and to counteract the declining growh that
it is experiencing in .COM and . NET."

This is VeriSign's own expert, M. Mirphy,
who characterizes what it is that VeriSign did as a
purchase. Veri Sign bought .WEB, and, in fact, if
you | ook at one of the annexes to the DAA

Redacted - Third-Party Designated Confidential Information
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Redacted - Third-Party Designated Confidential Information

Now, whet her Veri Sign's decreasing
conpetitive position in the market is true or
not --

MR BIENVENU. M. Ali, sorry to interrupt
you. Which specific provision of the DAA do you

nmean to refer to when you say that

Redacted - Third-Party Designated Confidential Information

MR ALI: | amreferring to, when one
| ooks at the -- | think it is Annex 1 to the DAA
ARBI TRATOR Bl ENVENU: | don't want to

interrupt the fl ow.

MR ALI: That's fine. That's fine. W
are here for you, Chairman. The nbre questions you
ask ne, the better, because | want to nmake sure
that we are answering what's a concern to you.

| would say that you not only | ook at
the -- |l ook at Annex A, which addresses the auction

activities and that specifically |ays out

Redacted - Third-Party Designated Confidential Information
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And in our interpretation, the -- what is
affected by virtue of the totality of this

agreenent in substance and in form gives conplete

Redacted - Third-Party Designated Confidential Information

I n our |ast subm ssions and, indeed, in
our reply, we laid out in sone detail -- sorry, in
our | ast subm ssion why this cannot be a | oan
agreenent, why this can't be a sinple financing
agr eenent .

Now, | think what's critical here,
irrespective of really how one characterizes this
agreenent, which we say is a sale, transfer and

assi gnment of rights and obligations in the

application, is why is it that NDC and Veri Sign did

this in secrecy? Wiy is it that 1CANN facilitated

that secrecy? Wiy did NDC not tell | CANN about the

DAA when the agreenent went into effect? Wy did
Veri Sign not tell | CANN?
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If this was as vanilla as they say, if
this was sonething that was so in accordance with
and reflective of market practice, why not |et
| CANN know? They certainly could have done so, but
t hey chose not to.

Now, why didn't they? Certainly we can
only specul ate, but we have sone indication from
M. Livesay's testinony.

Slide 16, please.

M. Livesay says in his wtness statenent,

and | quot e, Redacted - Third-Party Designated Confidential Information

| certainly appreciate his honesty.
Redacted - Third-Party Designated Confidential Information
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O perhaps, if you go to the next slide,
they didn't put in -- they didn't et | CANN know or
they didn't put in an application change request
because of the risk that that request m ght be
rej ected.

| ask you just to take a | ook at what --

t he change request criteria set out. Because they
refl ect what are the considerations at play in
terns of transparency and in terns of fairness as a
result of disclosures being nmade with respect to
applications that are in the contention set.

You can take a |l ook at the full
application change request process and criteria at
C- 56.

According to I CANN, these criteria were
carefully devel oped, and here I am quoting. Begin
quote, "Criteria were carefully devel oped to enabl e
applicants to make necessary changes to their
applications while ensuring a fair and equitable

process for all applicants,"” cl ose quote.

The criteria recomend rejection of change
requests that would, and | quote again, "affect
other third parties materially," close quote,

"particularly other applicants,” that's a quote,

"or put the applicant filing the change request in
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a position of advantage or di sadvantage conpared to
t he other applicants.”

The criteria state that if a change
request would "materially inpact other third
parties, it will likely be found to cause issues of

unfairness," therefore, weighing in favor of

deni al .

The relevant focus of the criteria, as you
wll see, is to assess whether "the change woul d
affect string contention.” And there are

expl anatory notes that go along with each of the
criteria. Explanatory note for string contention
states, "This criterion assesses how t he change
request will inpact the status of the application
and its conpeting applications, the string, and the
contention set.”

So in other words, the fundanental prem se
underlying | CANN s change request criteria is that
appl i cants nust disclose any information that could
potentially inpact string contention or the
interests of other applicants. The focus is |less
on the nature or affects of the new circunstances
on the applicant, but rather on the inpact of the
new ci rcunst ances on other applicants in the

contention set and the fairness of the process.
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So maybe this is why they didn't | et | CANN
know or didn't file a change request application.

Now, undoubtedly M. Livesay and
M. Rasco, who w || be appearing before you, wll
be able to shed sonme nore light on why they kept
everything so secret.

Now, let's go to the next slide.

On the 27th of April 2016, | CANN announced
that unl ess the contention set was resol ved t hrough
private auction, the contention set would be
resol ved by an | CANN auction on the 27th of July
2016.

Now, when NDC failed to neet the deadline
to submt its application to participate in a
private auction, in |ight of comments that
M. Rasco of NDC had nade to a representative of
Ruby & en, another contention set nenber, Ruby d en
rai sed a conplaint with | CANN t hat perhaps there
had been a change of control of NDC because, |ike
us, Ruby d en knew not hi ng about the Domain
Acqui sition Agreenent.

As a result of that Ruby d en subm ssion
to ICANN, ICANN wote to M. Rasco. This is Slide
18, sorry, is what M. Rasco said to Ruby Gen -- |

apol ogize. | amgetting ahead of nyself -- where
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he refers to sort of the powers that be, but
doesn't say anyt hing about who the powers that be
are.

Let's go on to the next slide. | do need
to pick it up a bit in terns of pace.

| CANN wites to NDC, specifically to
M. Rasco and says, quote, "W would like to
confirmthat there have not been changes to your
application or the NDC organi zation that need to be
reported to I CANN. This nmay include any
information that is no | onger true and accurate in
t he application, including changes that occur as
part of regul ar busi ness operations, (e.g., changes
to officers or directors, application contacts,)"
et cetera. So ICANN is asking, can you pl ease
confirm whet her there have been any changes to your
application.

And what we have back the sane day is a
very assiduous and carefully crafted answer by
M. Rasco to ICANN s inquiry. He says, "l can
confirmthat there have been no changes to the NDC
organi zation that would need to be reported to
I CANN. "

Notably mi ssing is a response to | CANN s

request that NDC confirmthat there have not been
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any changes to your application that need to be
reported to | CANN.

G ven what we now know about the DAA and
the provisions that we have previously described to
you and the provisions that appear in the annex
that you have, there's absolutely no doubt
what soever that M. Rasco did not clear his
response to | CANN with Veri Si gn.

Ckay. VWhat happens next? On the 8th of
July 2016, ICANN s Christine Wllett follows up
with M. Rasco by phone. And she doesn't seemto
have pressed M. Rasco on his responses to the
query which I CANN had sent, which is really quite
surprising, if not incredible, given that at this
point in time there are abundant runors circul ating
in the market and certainly being reported in the
press, which I CANN woul d have known about, that
Veri Si gn was sonehow i nvol ved with NDC.

Ms. Wllett calls M. Rasco. In a summary
of that conversation to the | CANN Orbudsnan,

Wllett represents what Rasco had told her in
respondi ng to whatever inquiries it is that she had
made or what ever they tal ked about in that phone
call. She says, and | quote, "He used | anguage to

give the inpression that the decision to not
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resol ve contention privately was not entirely his.™

This is -- in language, this isn't what M. Rasco

was saying to the other contention set nenbers.
Then she goes on to say, "However, this

deci sion was, in fact, his. But Rasco clearly

lied to Wllett.

Redacted - Third-Party Designated Confidential Information

So follow ng that phone call that took

pl ace on the 8th of July, Ms. Wllett wites to the

ot her nenbers of the contention set, saying that

the .WEB auction, | CANN auction, as schedul ed on

the 27th of July 2016, is going to go forward. She

states, and | quote, "In regards to potentia

changes of control of NDC, we have investigated the

matter, and to date we have found no basis to

initiate the application change request or postpone

this auction."
O course | CANN had found no basi s.

Ms. WIllett doesn't seemto have asked very much
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and M. Rasco certainly wasn't inclined or

permtted to say very nuch.

Redacted - Third-Party Designated Confidential Information

VWll, the I CANN auction went forward as
schedul ed on the 27th of July 2016.

Go on to the next slide, please, which is
Slide 20.

Here's what happened, at |east from what
we know so far at the I CANN auction. This is from

M. Livesay's testinony.

Redacted - Third-Party Designated Confidential Information

He goes on to state,

Redacted - Third-Party Designated Confidential Information
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Redacted - Third Party Designated Confidential Information

And as we now know, with Veri Sign's funds
and Redacted - Third Party Designated Confidential Information
NDC won the | CANN aucti on.

What happens thereafter? Follow ng the
| CANN auction -- Slide 21, please -- on 28th of
July, VeriSign files a 10-Q statenent with the SEC.
A footnote in that statenment sort of obliquely -- |
woul d say inaccurately -- reports on the results of
t he . VEB aucti on.

"Subsequent to June 30th, the Conpany
incurred a commtnent to pay approximately 130
mllion for the future assignnent of contractual
rights, which are subject to third-party consent."

That's not entirely true. Really the conpany

incurred a commtnent to pay in August of 2015, and

certainly as of the point in tine that the | CANN
auction was i nproperly won by NDC.

In any event, the nedia reports
i mredi ately appeared after VeriSign's public 10-Q

statenent or its 10-Q statenent filing with the
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SEC. And | think this is a very appropriate press
report by Kieren McCarthy, who is a |long-tine | CANN
observer. "Soneone (cough, cough Veri Sign) just
gave I CANN 135 mllion for the rights to . WEB. DNS
overlord literally doubled its annual revenue in
one day," "DNS overlord" there referring to | CANN.

Now, in response to these reports that are
appearing in the press, Veri Sign issues a press
rel ease the next day which | think is also
m sl eadi ng, stating that it had "entered into an
agreenent with NDC wherein Veri Sign provided funds
for NDC s bid of the .VWEB TLD. W anticipate that
NDC w || execute the . VWEB Registry Agreement with
| CANN and will then seek to assign the Registry
Agreenment to Veri Sign upon consent from | CANN. "

Let's go to the next slide.

VWhat did we do? Upon seeing what it is
that Veri Sign now said, general counsel of Afilias,
M. Scott Henphill, wote to | CANN and says, well,
we are aware that the gui debook says that the
applicant may not sell, assign or transfer any of
the rights obligations with the application, but he
makes it clear we really don't know what's goi ng on
because we have not been able to review a copy of

t he agreenents, whether it was one or nore, between
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NDC and Veri Sign with respect to whatever
arrangenent that they had made and we ask I CANN to
l ook into the matter, undertake an investigation.

Next sli de.

| CANN -- M. Henphill's letter pronpted
| CANN to do sonething, to | ook into whatever
arrangenent NDC and Veri Sign had entered into,
whi ch actually you m ght think | CANN m ght have
done earlier, when questions were first being
rai sed, but it appears Ms. Wllett didn't dig very
far.

And one wonders why she didn't |learn nore
about the Veri Sign-NDC arrangenent. Either she
didn't ask too many questi ons or NDC and Veri Si gn
were quite adamant in ensuring that this
i nformati on was kept from | CANN.

But it looks like M. Henphill's letter
did spur ICANN into sone sort of action. At sone
point, and we don't know when, | CANN requested its
out si de counsel to call VeriSign. Wy the request
was nade to Veri Sign at this point and not to NDC,
we don't know.

| CANN didn't have the DAA. So why is
| CANN calling -- why is I CANN s counsel calling
Veri Sign and not NDC or NDC s counsel ? Wy are
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they calling outside litigation counsel? Wy is
the call not being nmade to NDC s M. Rasco, given
Ms. WIllett had nade a call previously to

M. Rasco? But the call is now being made by
out si de counsel to outside counsel for Veri Sign.
Wiy was there a request for information on a matter
that was clearly right now controversial not made
in witing? W don't know. |t certainly strikes
us as very inproper and, to use M. Enson's words,
in fact, sinister.

What was said through that conversation
between M. Enson and M. Johnston in that phone
conversation? W don't know. In fact, even
M. Rasco doesn't appear to know anyt hi ng about
what happened or was said. He states in his
W t ness statenent at Paragraph 140, "1 had not
heard fromor conmunicated with Ms. Wllett or
anyone el se at | CANN about .WEB since confirm ng
our paynent for .WEB in August 2016." They were
out of it. In August 2016, they got their noney,

we are done. Really quite striking.

And of course M. Johnston's letter, which

you by now have read, does give us sone insight
into the phone call. It was a very detail ed,

def ensi ve response, very |ong response, very
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def ensi ve response. |Is that what he was asked to
do by ICANN in that phone call? Again, we don't
know.

VWhat we do know is that | CANN didn't post
the letter, and we'll, of course, be inquiring with
Ms. WIllett about this, calling and keeping in m nd
that all of our letters, that is, Afilias' letters
to | CANN, have been posted, but this letter wasn't.
Even if the DAA was highly confidential, certainly
it could have been posted in redacted form

So having received no response -- Rosey,
pl ease, Slide 25 -- to our earlier letter,

M. Henphill again wote to | CANN requesting that

| CANN specify what steps it was taking to
disqualify NDC s bid and to confirmthat | CANN
woul d not enter into a Registry Agreenment with NDC
for .VEEB until the onmbudsman had conpleted its

i nvestigation, the | CANN Board had revi ewed the
matter and any | CANN accountability nechani sns had
been conpl et ed.

Again, we didn't know anythi ng about the
DAA. So on 16th of Septenber -- Slide 26 -- what
happens? | CANN sends Afilias, VeriSign, NDC and
Ruby 3 en a questionnaire. This is a questionnaire

that's sent by Ms. Wllett to, and | quote,
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"facilitate informed resolution," close quote, of
questions regardi ng, anong ot her things, whether
NDC shoul d have participated in the 27-28 July 2016
. WEB auction and whether NDC s application for the
.VEEB gTLD shoul d be rejected.

There's nothing at all in the letter that
di scl oses or suggests that | CANN had al ready
recei ved the DAA from Veri Si gn.

The question, when you study it with
reference to M. Johnston's letter, shows that this
was a questionnaire fit for purpose. | CANN knew
what it was asking for, and it knew already, in
light of M. Johnston's letter, that it had
received what it is that NDC and Veri Si gn were
goi ng to say.

Now, again, Ms. Wllett nmay well shed sone
I ight on who and where the questi onnaire was
prepared and to what end, especially in |ight of
the letter that M. Akram Atal |l ah, president of
| CANN s d obal Domains Divisions -- which is not a
wtness in this arbitration, and we wonder why.

But M. Atallah sends a letter to Afilias a couple
weeks | ater

Slide 27.

And he says, as an applicant in the

55

BARKLEY

ARBITRATION HEARING - VOLUME | Court Reporters



(o2 RN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

contention set, you will be notified of any future
changes to the contention set status or updates
regarding the status of .WEB. "W wll continue to
take Afilias' comments, and other inputs that we
have sought, into consideration as we consider this
matter."

Now, on the 7th of COctober we filed our
responses to the questionnaire. W believed that
this is input, as M. Atallah has said, that is
information that will be taken into consideration
as we consider this matter and that it's
information that is going to formpart of the
informed resolution that Ms. Wllett had referred
toin transmtting the questionnaire.

O course, not know ng anythi ng about the
DAA, we answered the questions as best as we coul d.
But the answers that Veri Sign and NDC gave were
certainly -- to the fit-for-purpose questionnaire
were fit-for-purpose responses.

| will tell you we never, not once,
received a single communi cation from | CANN to what
"consideration,"” to use M. Atallah's words, was
given to the informati on we provided in the 7
Cct ober 2016 response or how the questionnaire

responses were used to "facilitate i nforned
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resolution" of anything, to use Ms. Wllett's
words. We don't know even if, when or how any
i nformed resol uti on took pl ace.

On the one hand, we are told that | CANN

eval uated -- and you were told that | CANN eval uat ed

our responses and has eval uated our clai ns, but

then you're also told that it hasn't been fully

evaluated. You are told that informati on was bei ng

requested to facilitate informed resol ution, but
then you are told that a decision was taken
actually not to take -- to nake a decision on the
status of .VEB yet.

In June 2016, at the | atest, sone sort of
decision is taken on the clains that would permt
ICANN to go forward with contracting with -- sorry,
June 2018 to go forward in contracting wi th NDC.

Now, again, we hope that Ms. Wllett wll
be able to clarify a |lot of what was going on with
all of this information that they have requested.

All right. Let's go on to Slide No. 28.

The first time we get sonme sort of
i ndication or, in fact, a clear answer, from | CANN
as to what nay have been done with the information
we provide is in June 2020, just a couple nonths

ago, when ICANN filed its rejoinder, a point where
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it finally decides in its rejoinder that's going to
tell us what the Board supposedly did.

It tells us that at a Board neeting --
actually, it turns out to be a Board wor kshop
nmeeti ng, Novenber 2016 -- the Board decided to put
of f any consideration of .WEB until al
accountability mechani sns and | egal proceedi ngs
were over.

Again, why did they wait until their
rejoinder? I1'll tell you why. Because they know
what they have done is wong, and they needed to
come up with sone sort of an argunent, another
context, we call it, nmade-for-arbitration
argunments, made-for-arbitration defense,
made-for-1 RP defense, that the Board gave sone
consideration to this matter and, therefore, you
cannot look into it because this falls under the
Board' s busi ness judgnent.

In reality, we didn't know about the
Novenber neeting when we filed our reply in My
2020. You will recall that we have had vari ous
skirm shes in docunment production and particularly
in the suppl enental docunent production request
that we nmade once we | earned about this | CANN

neet i ng.
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And you are, of course, aware of | CANN s
bl anket claimof privilege in respect of the
neeting and the materials that nay have been
provided to the Board, al so about what | CANN st aff
said and what was apparently deci ded.

You upheld I CANN' s privilege claim
nmeani ng that neither we nor you are now any the
W ser about this neeting that became in June 2020
the mai nstay of | CANN s defense.

It is not just I CANN s indication of

privilege that has left us in the dark; it is also

because there is absol utely nothing, nothing posted

on | CANN s website suggesting in any way that .WEB
was even di scussed at the Novenber Board neeting.

Go on to the next slide.

| CANN' s articles place a | ot of enphasis
on transparency. Section 3.1 of Article 3, "I CANN
and its constituent bodies shall operate to the
maxi mum extent feasible in an open and transparent
manner and consi stent with procedures designed to
ensure fairness."

If you look at 3.4 and 3.5, it goes on to
| ay out what the obligations of transparency entail
with respect to actions, decisions by the Board.

There's absol utely nothing that suggests
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or that would hint to us that .WEB was in any way
consi dered by the Board, either at the Board
wor kshop or subsequently in the Novenber Board
nmeet i ngs.

What did staff say to the Board, if

anyt hi ng? What options did they give to the Board,

if any? What materials were provided to the Board?

VWat nmaterials did the Board ask for? Did the

Board actually review t he DAA?

Surely these are critical questions in the

context of an inquiry where I CANN staff's conduct

I's being questioned, and ICANN is claimng that the

busi ness judgnent rule shields the Board' s all eged

del i berati ons and the deci sion not to decide.

And if they had nade these deci sions, even

t he deci sion not to decide, why not say sonet hing
about it? Wiy not tell Afilias, particularly in
light of the fact that we had made a nunber of
inquiries previously and they told us, Ms. Atallah
had told us that we would be getting updated as
they considered the information that we provided,
and they had asked for information associated wth
so-called facilitate an infornmed resol uti on?

Now, what you are going to be told by

ICANN is that, well, nothing needed to be said
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because of I CANN s wel | -publicized policy regarding
contention sets being kept on hold while
accountability nechani sns are pendi ng.

Il wll tell you that | have been invol ved
in 1CANN matters for well over a decade, in fact,
probably over two decades. | first got involved in
| CANN natters 20 years ago, and that's probably the
context in which M. Steve Smth and | becane firm
and fast friends.

But well over a decade ago we dealt with
our first 1CANN IRP, and | have been involved in --
this is ny fifth IRP and the fourth involving the
new gTLD program | have never seen this so-called
wel | - publicized policy.

What was happeni ng i n Novenber of 2016,
just to be clear, insofar as pending accountability
nmechani sns or litigation, there was no
accountability or litigation comrenced by Afilias
at the tine.

There was a litigation involving Ruby G en
that had commenced in July 2016, that is before the
| CANN auction, in which | CANN was defendi ng on the
basis of the litigation waiver that it requires al
new gTLD applicants to accept, not defend on the

nerits, but on the basis of a litigation waiver, a
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procedural defense, that they certainly suggest to
represent otherw se in their pleadings.

| CANN was al so engaged in a cooperative
engagenent process with Ruby d en. About what? W
don't know exactly, but what we do know is that the
CEP process is an am cable resol ution process that
either side can termnate at any tine. |In fact, it
was | CANN that termnated the CEP in this case,
that is, in the context of Afilias' request for CEP
wi t h | CANN.

So it wasn't as if -- they had this
litigation wwth Ruby G en, which they were
defending on the basis of the litigation waiver and
an am cabl e resol uti on process that was underway.
That wasn't any real basis to claimthat there was
sonme serious accountability process that was going
on that woul d cause the Board to postpone any
deci si on.

So let's just go on to the next slide.

Slide 31, please, Rosey -- 32.

Ckay. So they tell you that there's a
policy of deferring considerati on when a matter
is -- when there's an accountability proceedi ng
under way.

well, after we filed IRP, here's what
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M. LeVee wote to ne. He says, "Rather, as you
wel | know, it has not been ICANN s historica
practice upon the filing of an IRP to automatically
pl ace, or continue, a hold on a contention set or
application."

So here's what the policy seens to be:
Wien there's a settlenment discussion going on, such
as a CEP, or an issue associated with a docunentary
di scl osure matter, sort of |like a four-year request
to I CANN, known as a DIDP, the contention set wll
be put on hold and no further consideration will be
given to the matter.

But when you staff an I RP, a serious
accountability proceeding, we are then going to
take the TLD contention set off hold. But they
wll take it off hold or put it on hold, but only
in certain circunstances that | CANN decides. Wat
sort of policy is that? And where is this policy
publ i shed? Nowhere.

And we have laid this out in sone det ai
as well as in our |ast subm ssion.

All right. So -- now, It isn't
controversi al between the parties -- next slide,
Rosey -- or back to Slide 30. Actually, let's go

to Slide 33 -- that during the pendency of the
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DQJ's investigation of VeriSign's potenti al

acqui sition of .WEB that there was no further

consi deration given to the del egation of .\WEB. And
we assune that this started sonetine in Decenber
2017, and we know that the investigation was

term nated on the 9th of January 2018.

Now, | CANN and Ami ci have nade quite a big
deal about the consequences of the investigation's
term nation and what that neans for | CANN s
conpetition mandate, but we'll deal with that in
cross-exam nation of the experts and a couple of
W t nesses and then also in posthearing briefing.

VWhat | want to show you with this slide is
the fact that prior to the DQJ investigation
termnating in Decenber 2017, M. Rasco is having
sonme sort of a conference call, presunmably about
.VEEB, with I CANN s staff.

Next sli de.

You can see here on this slide the
schedul i ng of that conference call on Decenber
12t h, which is then going to happen on Decenber
14t h.

Let's go on to the next slide.

Clearly we have here communi cati ons taking

pl ace between Veri Si gn and | CANN about the
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del egati on of .WEB, sone consideration being given
to .VWEB and its delegation to NDC and then sonmehow
wth VeriSign's involvenent, not wthstanding the
fact that no determ nation has apparently yet been
made on the -- on whether the DAA is consistent
with the applicant gui debook.

Then February 15th -- on February 8th we
have Veri Sign's CEOQ, M. Bidzos, saying that, "W
are now engaged in | CANN s process to nove the
del egati on of .WEB forward." Wiy woul d he be
saying this unless sonebody had told himthat
everything's in the clear, M. Bidzos, so we are
now novi ng forward? Apparently, if there was a
deci sion made to defer, sonebody at | CANN s staff
wasn't abi di ng by this decision.

February 15th, next slide, NDC
communi cates with I CANN regarding . WEB. M. Rasco,
"Dear John and Akram " John bei ng John Jeffrey,

| CANN s general counsel, Akram Atall ah, who we

referred to previously, he says, "I hope this
nessage finds you well. In line wth our previous
conversation" -- what conversation? Anyway -- "I

am contacting you regarding NU DOT CO signhing the
Regi stry Agreenent for .WEB." He goes on to say,

"Now that the DQJ ClI D has concl uded and that there
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are no pendi ng accountability mechani snms associ at ed
w th our successful bid." He goes on to say,
"Thanks so nuch for all your help throughout this
process, and | | ook forward to wapping this up."”
What hel p, how nuch hel p? | thought that they had
def erred any consideration pursuant to the Novenber
2016 neeting. Apparently they are helping himwth
this process at this point.

Who told M. Rasco and when that .WEB's
processi ng woul d conti nue when the DQJ CI D had
concl uded and there were no pendi ng accountability
nmechani sne? He clearly seens to have known
sonmething in February 2018 that we knew not hi ng
about .

And then M. Bidzos continues to make
comrents publicly about the processing of .WEB in
April 2018 and then again in July 2018.

So clearly sonething is going on,
ot herwi se, again, M. Bidzos is not going to be
maki ng these statenents. M. Rasco is not going to
be making -- not going to be witing emails talking
about all the help that he's been getting
t hr oughout the process and revealing information
through this enail that clearly he was being told

things that we weren't.
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And what was happening in the sane tine
frane with Afilias? | won't go through all of
these, but |I'll |leave themfor you to review, but
we are witing on February 23rd, around the sane
time that M. Rasco is having phone calls and
getting information, asking for an update.

Now, when we ask for an update to what's
happening with the contention set, what we are told
is we are actually going to treat your request for
an update as a DI DP request, a FO A request and a
request for docunentation, which, by the way, they
subsequently go ahead and reject every single one
of the mgjority of our docunent disclosure requests
pursuant to the DIDP transparency policy, | CANN
ref used.

However, what they did provide to us they
said is publicly avail able on | CANN s website.
Guess what, there's nothing publicly avail able on
| CANN s website about the January 2016 neeti ng.

So we continue to ask for information and
we are continuously stonewal |l ed by | CANN, | eading
me to wite to ICANN in May of 2018, saying "To
date, | CANN has provided no infornmation about the
investigation (if any) it has undertaken regarding

the concerns raised by Afilias."
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We still thought that they were
investigating this nmatter because we received no
informati on from | CANN about what they are
supposedl y doi ng.

So what then happens? On the 6th of June
2018, a very sinple notification is sent to
M. John Kane, who at the tine was in Australia.
Qut of the blue ICANN tells us that they have
decided to take the .\WEB contention set off hold
status, signaling that it intended to proceed with
del egation of .WEB to NDC, of course, in |light of
the terns of the DAA, of which | CANN was now fully

awar e, delegating .VWEB to Veri Sign.

This is all we get. "Dear John, thank you

for contacting the I CANN team Case 00892769 has

been cl osed. Case infornation, subject: Update

regardi ng contention set status for Application ID

1-" et cetera, et cetera. That's it. "Pl ease

contact us if you have any additional questions."

We had a |l ot of questions, but a lot of good it did

us asking questi ons.

So then if you go to the next slide, we
i nvoke CEP with I CANN, which is the Cooperative
Engagenent Process, in order to find out what's

going on and see if there's sone resol ution path
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that can be created w th | CANN.

28 August, Afilias and | CANN participate
in a CEP neeting. At that neeting we indicate to
| CANN that we'll provide themwth a draft |IRP

request. On the 10th of October we provide a draft

| RP request to facilitate further discussions. And

then on the 13th of Novenber, when we have our next

CEP nmeeting, |ICANN proceeds to termnate CEP with

us, probably taking into consideration what we said

in our |RP.

Now, renenber the draft |IRP request, and
14 Novenber |IRP says is filed wthout our know ng
anyt hi ng about the DAA.

All right. In light of these facts that |
have |l aid out previously, in the Novenber 2016

neeting regarding the DAA regarding what it is that

| CANN said to us, what is it that | CANN is supposed

to do?

Next slide, Slide 48.

Now, one of the things -- because | am
running out of tinme -- how nuch tine do | have
left? 20 mnutes. | still have quite a bit to

cover. There are a couple of slides here that --
menbers of the Panel, that | would |Iike you to

spend sone tinme on |later on when you're thinking
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about everything that | have had to say. It is a

tineline of events relating to the devel opnent of

Rul e 7.

Now, we have been dealing with Rule 7
sonmewhat in its own -- say the breach of Rule 7 in
its own particular context. | think that's as a

result of the procedures officer proceedi ng having
its own particular context, but | think it is
extrenely inportant that you | ook at what was
happening in the Rule 7 -- let's say the IRP-10T
and the devel opnment Rule 7 in light of the broader
factual context that | have laid out for you.
Because when you | ook at that broader
context, look at Slide 45, you will see the
conpl ete change in tone and substance and cont ent
of what it is that M. MAuley of VeriSign is now
saying within the context of the IRP-1QT.
In Cctober 2018, he is now insisting --
t hey know -- by the way, everybody knows t hat
Afilias has started CEP by this point in tine.
| CANN knows that we are going to be filing a draft
IRP. M. MAuley is saying it is essential that a
person or entity has a right to join an IRP if they
feel that a significant -- if they claimthat a

significant interest they have relates to the
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subject of the IRP. They have to be able to
protect their interests in conpetitive situations.
I CANN facilitates Veri Sign and NDC s participation
in the context of this particular |IRP

We are going to be exploring this further
with the witnesses, so | won't discuss this any
further.

My sinple point here is that we ask that
you not | ook at what's happening in the IRP-10T
w t hout reference to what is happening in the
br oader factual context.

VWhat we have in the next slides, starting
with Slide 50 -- or Slide 48.

Slide 48, we have laid out there for you
t hat the purpose behind the applicant gui debook and
t he purpose behind the policy devel opnent process
that the | CANN comunity went through over the
course of several years was to provide a clear
roadmap for applicants to reach del egati on.

And M. Dennis Carlton reflects in his
report what it is that the GNSO which is the
d obal Nanes Supporting O gani zati on of | CANN, what
t hey had intended behind the new gTLD application
pr ocess.

So this is, again, to provide context for
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what the AGB, this massive docunent that's very
detailed, what the intentions were. "The

eval uati on and sel ection procedure for new gTLD
regi stries should respect the principles of

fai rness, transparency and nondi scrim nation. Al
applicants for a new gTLD regi stry shoul d,

t herefore, be eval uated agai nst transparent and
predictable criteria, fully available to the
applicants prior to the initiation of the process.
Normal |y, therefore, no subsequent additiona

sel ection criteria should be used in the selection
process. "

Well, if indirect participation in a
contenti on set, Redacted - Third-Party Designated Confidential Information

, 1S perm ssible, then you
woul d have subsequent additional selection criteria
bei ng used in the sel ection process.

Ckay. Moving on, Slide 50.

These slides lay out the obligation of
transparency and disclosure. W wanted to create
slides of putting these -- a slide with these
provisions so that they are in front of you as you
listen to what the witnesses have to say and as you
listen to | CANN' s presentation regarding the

factual context that | have |l aid out.
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Just to point out a couple of things.
"Failure to notify I CANN of any change in
ci rcunst ances that would render any infornmation
provided in the application false or m sl eadi ng may
result in denial of the application."

The AGB al so provides that it is not just
W th respect to material m sstatenents or
m srepresentations, it's om ssions of materi al
information. So statenents or om ssions of any
information that would result in application being
rendered fal se or m sl eadi ng.

| don't see what's so conplicated about
this provision or the others we cited to you, for
that matter, that required any specialized
know edge of the Internet or Internet governance or
Internet policy naking. There's nothing special
about this that would prevent you from bei ng
conpetent to interpret that |anguage.

| think it is going to be very inportant
for you to have this | anguage in front of you when
you hear fromM. WIllett, M. Livesay, M. Rasco
and M. Disspain.

And the same go for the anti-assi gnnent
rules set out in Section 2.2.3 of the applicant

gui debook. "Applicant may not resell, assign, or
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transfer any of applicant's rights or obligations
in connection with the application.”

Now, the drafters could have said,
"Applicant may not resell, assign or transfer their
application,” but they didn't. They said, "Any of
applicant's rights or obligations in connection
wth the application.”

A qui ck | ook at the bidding rules,
starting at Slide 52. The bidding rules are also
quite clear in that they are -- they are defined to
create a transparent systemthat is fair, and it
applies to all applicants based on a principle of
di scl osure.

The | CANN Board adopted the nechani sm of
contention set resolution by auction because it
consi dered an auction to be an objective test.

They felt that other neans of resolution would be
subj ective and mght give rise to unfair results
that are unpredictable and subject to abuses. This
is what the | CANN Board has sai d.

They said that an auction -- "Resol ution
via auction provides objectivity and transparency."
What | CANN wanted to ensure is that everybody would
be playing by a set of rules that applied to

everyone that was in the contention set. | CANN
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insisted that, "only bids that conply with all
aspects of the auction rules will be considered
valid." |If a Bidder submts an invalid bid during
a round of the auction, "the bid is taken to be an
exit bid at the start-of-round price for the
current auction round.” In other words, bidders
that submt invalid bids could not progress to the
next round of the auction.

The bidding rules actually provided for
the possibility that there could be a designated
bi dder. So the bidding rules provided for the
possibility that there m ght be sone other entity
partici pating, but they don't provide for an
undi scl osed bi dder, which is what effectively
Veri Sign was, as per the testinony | pointed out to
you earlier from M. Livesay.

The auction rules also provide that if at
any tinme follow ng the conclusion of the auction
the winner is determined by ICANN to be ineligible
to sign a Registry Agreenment for the contention
string that was the subject of the auction, the
remai ni ng bidders wth applications that have not
been withdrawn will receive offers to have their
appl i cati ons accepted one at a tine in descending

order.
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We absol utely believe that | CANN shoul d
have determ ned that NDCis ineligible to sign a
Regi stry Agreenent based on what NDC had done
insofar as its failure to disclose information and
the transfer of rights of its application of
concern and the manner in which it participated in

t he aucti on.

So what, then, are Afilias' clains? Let's

nove on.
Qur main claimis that by failing to

either disqualify NDC s application or, two, reject

its bids or, three, determine that it is ineligible

to execute a Registry Agreenment with I CANN for .WEB

by not enforcing the New gTLD Program Rul es, | CANN

has breached its Articles and Byl aws.

Specifically, we say that | CANN has fail ed

to act "in conformty wth relevant principles of
international law." W say that | CANN has failed
to "Make deci sions by applying docunented policies
consistently, neutrally, objectively and fairly
w t hout singling out any particular party for
discrimnatory treatnent."

Next sli de.

We say that | CANN has breached its

articles and byl aws by not applying its standards,
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pol icies, procedures or practices inequitably -- of
course, "inequitably" nmeaning unjustly or unfairly.

That | CANN has failed to act justly or
failed to act fairly in the application of its
standards and policies, and specifically its
application of the new gTLD Program rul es.

We say that | CANN has failed to act to the
maxi nrum extent feasible in an open and transparent
manner. And we say that | CANN has failed to act in
a way that is -- that pronptes conpetition.

Ckay. So now let's turn --

ARBI TRATOR BI ENVENU. M. Ali, forgive ne
for interrupting you. | would like to ask you -- |
under stand your position and the claimthat you
make that | CANN breached its bylaws by failing to
disqualify -- I amsinplifying here, but to
di squalify NDC and its bid.

| CANN responds to that that they have not
yet pronounced on the conpliant nature of the bid
because of the Novenber 2016 decision to defer any
pronouncenent on what Amici calls the NDC claim

VWhat claimdo you nake in relation to that
deci sion not to nmake a pronouncenent on the NDC bid
i n Novenber 2016? What claimdo you nake in

relation to that Board deci sion?
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MR ALI: Well, first of all,

M. Chairman, | don't concede or in any way accept
that the Board nmade a decision. | don't think that
there's any --

ARBI TRATOR BI ENVENU: | know all that, and
I know that |'m asking you a question that assunes
that we -- that the discussion is in a subsidiary
part of your argunent, but | would |like to know, in
relation to that position taken by | CANN, what
claimdo you nake in relation to that all eged
deci si on?

MR ALI: First of all --

ARBI TRATOR BI ENVENU. Let ne just finish
nmy questi on.

MR ALI: | apol ogi ze.

ARBI TRATOR Bl ENVENU: Do you consi der that
that decision, in and of itself, did not conply
with | CANN' s bylaws? And if so, why?

MR ALI: Well, absolutely. Because they
are required under their bylaws to make deci si ons.
So it is action and inaction that's -- that is at
st ake here.

So there's a claimthat if the -- the
claimis certainly one based on | ack of

transparency, certainly one based on failure to
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make a decision. |If they did take the deci sion
that they took, then our claimis that staff have
violated the articles and bylaws by then proceedi ng
i nconsistently wiwth that -- with that all eged
deci si on.

ARBI TRATOR BI ENVENU. | n what sense?

MR ALI: Well, because staff -- if there
was a decision to defer consideration, well, then
certainly the evidence shows that they were taking
a position with respect to the validity or the
properness of the AGB -- of the DAA with reference
to the AGB starting in February of 2018. That's
the reason why | went through those conmmuni cati ons.

And by June of 2018, when they decided to
proceed with the del egati on by sendi ng NDC a
Regi stry Agreenent, that inplicitly, if not
expressly, reflects a decision as to whether or not
the issues that we had rai sed regarding the --
regardi ng NDC s conduct was proper or not. They
al ready had t he DAA

So in light of conplaints that have been
rai sed, you woul d assune that they would have
eval uat ed whet her the DAA was conpliant with the
requi renents of the AGB.

So they nmade a decision --
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ARBI TRATOR BI ENVENU. Thank you.

MR ALI: -- wthout being transparent.
They made a deci sion w thout due process. |If they
didn't make a decision, then certainly staff were
proceeding in a way that was not in accordance wth
what the Board apparently deci ded, about which we
know not hi ng.

ARBI TRATOR BI ENVENU: Thank you. You are
close to the end of your tinme, M. Ali.

MR ALI: Yes, | will ask for a couple
nmore mnutes. Five mnutes, that should be enough.

Your question, | think, then brings us to
the position that | CANN has taken, that there was
no decision to -- there was a decision taken to
def er consideration in Novenber of 2016 and,

t heref ore, because you do not have the authority to
question what the Board deci ded pursuant to the
busi ness judgnent rule, you should send this natter
back to the Board for consideration.

Vell, we certainly don't think that the
busi ness judgnent rule applies at all here. Albeit
this was | anguage -- that this was a finding that
was nmade by the | CM Panel under a different set of
byl aws that didn't refer specifically to the

busi ness judgnent rule, | CANN did invoke the
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busi ness judgnent rule under California law in that
matter.

The |1 CM Panel said the follow ng, which I
think continues to apply today, "The business
judgnment rule with respect to ICANN is to be
treated as a default rule that m ght be called upon
in the absence of rel evant provisions of | CANN s
articles and byl aws and of specific representations
of I CANN that bear on the propriety of its
conduct . "

In our view, the -- there are specific
provisions of ICANN s articles and bylaws that are
inplicated by our clains. In fact, we couldn't
have made a claimthat would inplicate the business
judgnent rule because we didn't know about the
Novenber 2016 neeti ng.

So when we nmade -- when we filed our
anmended request for IRP, how could we be naking a
cl ai mregardi ng Board conduct when we didn't even
know t hat there had been any Board conduct? | CANN
has itself conpl ained that we have raised clains
that are not stated in our request for |IRP.

So as far as |I'mconcerned, it is alittle
bit all over the place insofar as | CANN s position

i S concer ned.
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Mor eover, the business judgnent rule can't

apply to ICANN s staff's conduct.

So rather than the very limted authority

t hat | CANN says you have, we say that your
authority is, in fact, quite broad, and we have
laid it out in our subm ssions, particularly our
| ast subm ssion, as to why that authority is as
wel | - defined under this enhanced | CANN
accountability nmechani smthat we now have, this
enhanced | RP.

We say that under the provisions of the
byl aws, you have the authority to issue a binding
determ nation and that you have the specific
authority to direct | CANN what to do.

To the extent that you need to get

direction or further guidance or to anplify what

your authority is, you not only need to sinply | ook

at the plain wording of the bylaws, but -- you
shoul d not listen to advocates, but listen to the
COWG- Account ability.

What does the CCOWG Accountability tel
you? They tell you that with respect to a
particular IRP, "The | RP Panel shall decide the

i ssues presented based on its own i ndependent

interpretation of ICANN's Articles of I|Incorporation
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and Byl aws in the context of applicable governing
law, " including international |law, "and prior |IRP
decisions.” "Decisions wll be based on each IRP

panelist's assessnent of the nerits of the

claimant's case. The Panel may undertake a de novo

review of the case, make findings of fact, and
I ssue deci sions based on those facts."

They also tell you that
"CCWG Accountability intends that if the Panel
determ nes that an action or inaction by the Board
or staff is in violation of ICANN s Articles of
I ncorporation or Bylaws, then that decision is
bi ndi ng and the | CANN Board and staff shall be
directed to take appropriate action to renedy the
breach. "

At the end of the day, M. Chairman and
nmenbers of the Panel, | wll say this: Gven the

position that | CANN has taken in this IRP and

given -- Rosey, next slide, please -- and given the

position that | CANN has articulated in its

pl eadi ngs, where | CANN has call ed us hypocritical
and tal ked about the inequity of Afilias' clains --
| ook at what they say, "The hypocrisy and inequity
of Afilias' clains against | CANN are pal pable.”

They have been shanel ess, fundanentally unfair and
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sel f-serving. They have been tone-deaf. This is
position -- these are positions that | CANN is
t aki ng.

And you honestly believe that this body,

| CANN's -- the | CANN Board and | CANN staff, advi sed

by 1 CANN' s counsel, will be able to independently,
neutrally and obj ectively address whet her or not
the DAA is conpliant with the AGB and whet her or

not NDC shoul d be disqualified or not?

Next sli de.
Il will close with the followng. Here |
w ||l quote not only Voltaire, but apparently

Spi derman, "Wth great authority cones great
responsibility.”

| would extend that maxim M. Chairman
and nenbers of the Tribunal, as follows: Wth
great responsibility conmes enhanced accountability.
W woul d ask that you hold I CANN account abl e and
i ssue a decision requiring ICANN to disqualify
NDC s application and award . WEB to Afili as.

| thank you for your attention and cl ose
nmy openi ng presentation on behalf of Afilias.

ARBI TRATOR BI ENVENU: Thank you very nuch
i ndeed, M. Ali, for your oral remarks, and our

t hanks al so to your team behind you for assisting

84

ARBITRATION HEARING - VOLUME |

BARKLEY

Court Reporters




(o2 RN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

you in preparing the PowerPoint presentation that
you used to support your remarks.
So we have a 15 -- we wll have a

15-m nute break, and then we wll resune to hear

t he opening presentation of ICANN. | amlooking to

our friends at Trial Lawer -- sorry,
TRI ALanywhere, do we all -- what are our narching
orders for the break, JD?
(Di scussion off the record.)
(Wher eupon a recess was taken.)
ARBI TRATOR BI ENVENU. Pl ease proceed.
MR LeVEE: Yes. Thank you, M. Chairnan.
Good norni ng, good afternoon and good evening to

t he menmbers of the Panel.

| will be giving the beginning and the end

of 1 CANN s openi ng statenent.

| am |l ocated in Jones Day's Los Angel es
office, and ny partner Steve Smith is |ocated in
t he Jones Day San Francisco office, and he'll be
doi ng the m ddl e.

You will also neet tonorrow two other |aw
partners working wth us, each of whom you have
al ready net by phone, Eric Enson here with nme in
Los Angeles, who will be representing | CANN Board

nmenber Becky Burr. And David Wallach, who is with
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M. Smith in San Francisco and will be representing
| CANN Deputy General Counsel Samantha Ei sner. Al so
wth ne in ny office are ny coll eagues Kelly
Ozurovich and M na Saffari an.

I n addition, observing throughout the
course of this proceeding wll be two nenbers of
| CANN' s office of general counsel, both based here
in Los Angel es, Any Stathos, | CANN s deputy gener al
counsel, and Casandra Furey, who is associate
general counsel.

| certainly joinin M. Ali's coments
regarding the quality of the counsel in this |IRP.
M. Chairnman, you have al ready comrented as well.
| do wish we were together in Chicago where our
handshakes coul d be actual, as opposed to virtual.
And this is ny first such hearing like this and it
is different, but I am|looking forward to it very
much.

It goes without saying that | CANN would
li ke to thank the nenbers of the Panel for their
participation in this unique process.

This IRP will have the greatest nunber of
heari ng dates of any IRP ever. Menbers of the
Panel , we appreciate both your diligence and your

pati ence.
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Let me describe for you the outline of
their opening statenent. | will provide the
production, during which we wll discuss, anong
other things, a bit of ICANN s history, creation of
t he new gTLD Program the nature of | CANN s
accountability nmechanism such as this one, and a
timeline of events associated with . VEB.

My tineline will look a little different

than the tineline you just saw. Sone of the things

that are different provide inportant context.
Il will then turn the m crophone over to

M. Smth, who will discuss the Panel's

jurisdiction, including the standard of review, the

rel evant statute of limtations and repose peri ods
and the renedi es that are avail abl e under the
bylaws in an | RP.

Wth that backdrop, M. Smith wll then
begi n our discussion of the details of the clains
asserted by Afilias and why the Panel should reject
those clains and find that | CANN has conplied with
its articles of incorporation and its byl aws.

M. Smth wll then return the m crophone
tonme, and I will discuss the conpetition issues
that Afilias has raised, not in too nuch detail,

but I wll discuss ICANNs mssion with respect to
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creating the Domain Nane System and how | CANN has
undoubtedly net that m ssion froma conpetitive
st andpoi nt, how | CANN addresses clains that a
particul ar action were neant naybe anticonpetitive,
i ncluding the facts, as our w tnesses explain, that
| CANN i s not an econom c regulator, and then I wll
explain how | CANN' s experts and NSI's experts --
actually, we won't need to use NSI's experts at
all, whose statenents | CANN has | argely endorsed,
confirmthat there would be no basis for ICANN to
rej ect on conpetition grounds the possibility that
Veri Sign m ght one day wi nd up operating the
registry for .WEB.

So the introduction is broken up into five
parts.

And, Kelly, go to the next slide, please.

You all know this. 1'mgoing to cover it
qui ckly. [TCANN was fornmed in 1998 in response to
the private -- an effort to privatize the oversight
of the Internet's Domain Nane System under the
purvi ew of what was then the Cinton
adm ni strati on.

ICANN is a California not-for-profit
public benefit cooperation, and its mssionis to

oversee the technical coordi nati on of the DNS.
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It isalittle difficult to read, but the
point is I CANN has a Board that consists of 16
nmenbers. They are selected in a variety of ways
under I CANN s bylaws. Article 7 of the byl aws
actually requires the creation of a diverse and
very international group of directors. | CANN has
approximtely 400 staff nmenbers. They are based
here in Los Angel es, but al so around the worl d.

| CANN i s supported by three supporting
organi zations. The only one you are going to hear
about in the next eight days is the GNSO GCeneric
Nanes Supporting Organi zation. And the GNSO
devel ops and recommends to the | CANN Board
substantive policies relating to generic top-I|evel
domai ns.

There are also four advisory commttees,
one onmbudsman and an extraordinarily | arge group of
di verse stakeholders literally fromall over

Article 7 of ICANN s bylaws, in particular
Section 7.3, requires that nenmbers of the | CANN
Board be very know edgeabl e about | CANN s m ssion
and the Domai n Nane System generally. Board
menbers nmust understand and consi der the potenti al
i npact of | CANN deci sions on the gl obal Internet

communi ty.
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They nust be personally famliar with the
itens on that slide, registry and registrar
operations, technical standards and protocols,
pol i cy devel opnent and a broad range of business,

i ndi vi dual, academ c and non-commerci al uses are
built right into the Board byl aws. Board nenbers
have the duty to act in what they have reason to
believe are the best interests of ICANN fromits
bott om up, consensus-driven, nultistakehol der
nodel .

W are going to hear a lot, both in ny
openi ng statenent and throughout the hearing, about
| CANN' s accountability nmechanisns. They are based
in -- they start with Section 4.1 of the byl aws,
whi ch descri bes the purpose of these accountability
nmechani sns, and concludes in Section 4.3, a very
| engt hy di scussi on of | ndependent Revi ew Process
that brings us here today.

What | want to also nention is that
Section 4, Article 4, provides for the
reconsi derati on requests, and you wll also hear
nmuch in this I RP about reconsiderati on requests,
including the fact that Afilias had nultiple
opportunities to file reconsideration requests

related to . WEB as soon as the action for .WEB was
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conpleted in 2016, but it elected not to do so. It
el ected not to file reconsideration requests for
two years. W' Il talk about the consequence of
that in due course.

Slide 9, please.

So the I ndependent Review Process that

brings us here -- and I am not going to spend a | ot
of time, M. Smith will discuss it inalittle bit
nore detail -- but the primary purpose is to

"ensure that | CANN does not exceed the scope of its
M ssion and otherwi se conplies with its Articles of
I ncorporation and Byl aws." Sonmewhat different than
t he opening statenent that you just heard.

Next sli de.

"I RPs Are Not Intended to Supplant the
Deci si on Making of the Board." Section
4.3(i)(iii), says, "For Cains arising out of the
Board' s exercise of its fiduciary duties, the IRP
Panel shall not replace the Board's reasonabl e
judgnment with its own so |ong as the Board's action
or inaction is within the real mof reasonable

busi ness judgnent."

M. Smith will describe this and discuss
this in nore detail, but I wanted to give the
overvi ew.
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Slide 11.

| want you to know that Afilias is
extrenely famliar wwth I CANN s accountability
mechanisns. | know this slide is hard to read. M
point for you is not toread it. M point is for
you to see the two exhibit nunbers, because on the
left, my left, Exhibit R 43 is a reconsideration
request that Afilias submtted in Septenber of 2014
wWith respect to its application for .RAD O
R A-D1-O Exhibit R 28 reflects that in October
2015 Afilias initiated an IRP, also with respect to
.RADI O, although it then withdrew its request
shortly thereafter.

Slide 12.

This slide reflects what M. Ali already
told you this norning, that he is extrenely
famliar with the process and the filing of IRPs as
well as I CANN s accountability nmechanisns. M. Ali
was correct, he and M. de G anpbnt, M. Enson and |
participated in the very first IRP in 2008 and '9,
and | have al so had the pl easure of working wth
counsel now representing Afilias on two other |RPs,
one of which invol ved Professor Kessedjian serving
on a Panel. She is also experienced in |IRPs.

There was another I RP that we had concluded in
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2016.

| should nention that those | RPs were
deci ded under a prior version of | CANN s byl aws.
So you have seen quotes in Afilias' briefs
regardi ng how those I RPs were decided and vari ous
aspects of them and they literally do not take
into account pretty significant changes that were
made subsequently.

But the real reason | amproviding this
information is to make an inportant point. Afilias
and its counsel knew how to invoke accountability
mechani sns.

You wi Il hear during the course of the
testinony that Afilias could have done so after the
auction, such as by filing a reconsideration
request after NDC was decl ared the w nner of the
.VEEB auction, and then Afilias sent letters and
| CANN refused i medi ately to what M. Ali said
| CANN shoul d have done to disqualify NDC s bid as
Afilias had requested.

Had Afilias submtted a reconsideration
request from 2016, the | CANN Board woul d have been
i mredi ately i nvol ved because the | CANN Board or a
commttee of the Board imediately is involved in

the reconsideration requests, both at that tinme and
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under the new bylaws that cane into effect in
Cct ober 2016.

This has significant ram fications and
explains a ot of what brings us here today, which
Il will explain in the tineline.

Afilias waited two years, two years to
file the accountability mechanism which has a
nunber of ram fications, as M. Smth wl | discuss
during his portion of the opening.

Next sli de.

So let ne talk to you a little bit about

the new gTLD Programand a little bit about | CANN s

history of howit has created conpetition.

Next sli de.

As you know, | CANN was founded in
Sept enber 1998, and Ms. Burr, who you w |l neet
tonorrow norning, our norning, was there at the
begi nning. She was a senior official of the NTIA,
Nat i onal Tel econmuni cations & I nformation
Adm ni stration, and she was one of the principa
nmenbers of the Clinton adm nistration heavily
i nvolved in I CANN s creation.

I f you have any questions about | CANN s
creation, she is the person who knows.

Now, Afilias has nade allegations and a
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| arge chunk of the opening statenent is based on
the notion that | CANN and Veri Sign have been
conspiring with respect to .WEB and in this IRP

The actual evidence and the testinony you
will hear is that the relationship between | CANN
and Veri Sign is extrenely armis length. It is
based on contracts, just as | CANN s rel ationship
wth all our registry operators is based on
contracts. There's no conspiracy, never has been.

| ndeed, as Ms. Burr explains, the start of
the rel ati onshi p between | CANN and Veri Si gn, al
the way back in 1998, was that at the U S
governnment's insistence a conpany call ed Network
Sol uti ons, which was the predecessor to Veri Sign,
was forced to separate its registry and its
regi strar functions.

Regi strars are the conpanies you m ght go
to to acquire a domai n name subscription. GoDaddy
in the United States is the | argest one, but there
are hundreds, as I wll explain.

Back in 1998, if you wanted to acquire a

second- | evel domai n subscription, such as

JonesDay. com or Dechert.com it will cost you $35 a

year.

Net wor k Sol utions |iked being the only
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registrar for top-level domains back then, but the
United States governnent created | CANN and told

I CANN to create policies that would create
conpetition, first at the registrar |evel.

So what happened, as Ms. Burr explains in
her statenent, is the creation of what was known as
the Shared Registration System Not conpli cated,
it sinply neans that nultiple -- or really
unlimted nunmber of registrars can sell domain
names for the existing registries.

And | CANN right at the beginning, as it
explained in the tineline, between 1998 and 2000,
focused on creating conpetition at the registrar
| evel by accrediting dozens and dozens and
ultimately hundreds and hundreds of new registrars,
and that resulted in the price of domain nanes
literally plunging. It was a period of tine that
you could get a nane for nothing if you bought
ot her services fromthe registrar.

So it's clear that |1 CANN achieved in
spades its mssion fromthe U S. governnent to
create conpetition at the registrar |evel.

As for conpetition at the registry |evel,
| CANN proceeded a little bit nore slowy because it

needed to. The first thing it did in the year 2000

96

BARKLEY
ARBITRATION HEARING - VOLUME | Court Reporters




(o2 RN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

was to conduct a trial to nmake sure that the

i ntroduction of new top-I|evel donmains would not
affect the security or the stability of the
Internet, and | am pleased to tell you that it did
not .

Thereafter, in 2004, | CANN had anot her
very snmall round of new gTLDs, and that round al so
was successful .

So in 2005, ICANN s GNSO, the Ceneric
Names Supporting Organi zation, began a policy
devel opnment process to consider the introduction of
new gTLDs. As | nentioned before, the way | CANN i s
forned, it is supposed to be a bottons-up
organi zation. W get policy fromall the people
around the world who want i nput and have a say on
t hese policies.

So then if you go to the next slide,
you'll see that it took about three years for the
GNSO to finish its policy recommendations for the
| CANN Board to adopt those recommendati ons in order
for | CANN to develop a plan for the program

What | CANN then did was to create what was
originally the first version of the guidebook. You
know it well today as a 338-page docunent that has

tried to anticipate virtually everything it coul d.
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But the point was that the staff published a

gui debook. The draft was revised nultiple tines.
| CANN recei ved hundreds and hundreds and hundreds
of public comments over those years. And in 2012,
June, the | CANN Board adopted the operative

gui debook.

Slide 16.

The gui debook cont ai ns numerous grounds
for rejections. Only one of themis relevant to us
today. It is called string confusion objection.

It is applied when an -- the objection can be
asserted when an applied-for string is confusingly
simlar to an existing top-level domain or to

anot her applied-for string.

Here | CANN received seven applications for
.WEB and two applications for .VEBS, plural. As
we'll discuss in a nonment, a string confusion
obj ection was filed as a result of those nine
appl i cati ons.

Slide 17.

Under Section 4.1 of the guidebook, when
you have two or nore applicants that have submtted
for the sanme string, this results in a contention
set. You have heard this phrase nmany tinmes. And

t he gui debook provides two ways to resolve the
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contention set. As indicated in this provision,
one of the ways is if the parties settle on their

own, but if they cannot, | CANN conducts an auction.

You read about that a ot as well. | want to be
clear, this is not a public auction. It is an
| CANN aucti on. It islimted to nenbers of the

contention set.

Slide 18.

This is what happened to | CANN i n 2012.
It received -- and no one predicted this -- 1,930
applications for new top-I|evel donains,
ext raordi nary nunber.

Continue with the slide, Kelly.

To date, I CANN has introduced into the
Internet 1,235 top-level domains. Again, atruly
extraordi nary nunber. And yet we are accused here
of not achieving under our core val ues additional
conpetition. This is the literal definition of
addi ti onal conpetition.

Next slide, please.

Many of the applications had obstacl es.
More than 200 contention sets were created. So
what that neans is two or nore applicants
submtting for the same string. Had to be ways of

resolving it. Hundreds and hundreds -- this slide
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doesn't really explain -- were subjected to
obj ection proceedings, that there were intell ectual
property clains or other clains, all of which had
to be worked out, and a little nore than 20 new
gTLDs have been subject to the IRP or litigation.
Next sli de.
| CANN antici pated there woul d be di sputes,
no question. As the |last slide showed, there were
| ots of disputes and | ots of contention sets.
| CANN al so knew t hat the byl aws cont ai ned
accountability mechani sms.

So the way to resol ve those di sputes was

t hrough those nechanisns, as No. 6 of the gui debook

makes very clear in its intentions.

| CANN al so anticipated that it would get

lots of letters and lots of enmails. O course they

do. Candidly, since no one anticipated 1,930
applications, | amsure they didn't anticipate the
vol une of correspondence.

But if an applicant wanted to be certain
that its concerns were addressed, the way to do
that was to initiate an accountability mechani sm

Here's what our witnesses said on that
subj ect.

This is M. Disspain, |CANN Board
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director. You will neet himlikely Thursday.
"1 CANN adhered to, and continues to adhere to, the
procedures set forth in the Bylaws and the New gTLD
Progranmi s Applicant Qui debook that require requests
for ICANN to take action or not take action with
respect to a particular application being made
wthin | CANN s Accountability Mechani sns, rather
than private | obbying or letter-witing canpaigns."

Next sli de.

This is what Ms. Burr said, another | CANN
nmenber, "communi cations that call for
reconsi deration or reversal of a decision to act
(or not act) or that otherw se chall enge an | CANN
or Board deci sion should be raised by invoking one
of ICANN's formal Accountability Mechani sns, and
resol ved through those nechanisns."”

Next sli de.

| CANN does not take action on nmatters that
are subject to accountability nmechanisns. | know
what you heard in the opening statenent is to the
contrary. But the evidence you will hear is that
| CANN puts contention sets on hold when there are
accountability nmechani snms pending, with one
exception that we will discuss.

This is what M. Disspain says, "As a
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matter of procedure, | CANN pl aces new gTLD
applications or contention sets on hold, and
generally takes no action on those applications or
contention sets while Accountability Mechani sns are
pendi ng, although with respect to IRPs, clainmants
are typically required to submt a request for
interimmneasures in order for the hold to be
instituted."”

| want to clarify because there was a
letter that | wote -- M. Ali put it up on the
screen -- I RPs have a whol e process set forth in
this to obtain interimrelief. So there was no
reason for ICANN to autonatically put a contention
set on hold when an IRP was filed, and M. Ali had
filed one in conjunction with the . AFRI CA matter
t hat Professor Kessedjian knows very well. That is
| CANN' s practi ce.

But other than with respect to IRPs, if
you file a CEP or a reconsideration request or any
ot her accountability nmechanism | CANN automatically
puts a contention set on hold, as | wll show you
In the next slide.

As | said -- and we predicted that Afilias
wi Il argue that | CANN does not put contention sets

on hold. What | have done is give you Exhibit
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R-22, which is an April 2014 term nation of the

| CANN Board governance on a reconsi deration
request. Renenber, nost issues at | CANN bubbl e up
to the Board via reconsideration requests. That's
t he evidence you will hear.

The entity that filed the reconsideration
request was conpl ai ning that | CANN staff had put
the application of .SHOP, S-H O P, on hold to
reflect that the application was involved in two
reconsi deration requests and a CEP. Here's what
t he Board governance conmttee wote. "In |light of
t he pendi ng Reconsi derati on Requests and the active
CEP, the decision by ICANN staff to change the
status of the .SHOP application to 'on hold was in
accordance with I CANN transparency and with stated
procedures for application status update and of
pl aci ng applicati ons on hold pending the final
out cone of accountability nechanisns.” Truly
critical.

Now | am going to tell you the history of

.WEB. | amgoing to do it as fast as | can, but
the tineline is inportant and it wll take us up to
June 2018.

As | nmentioned, there was a string

contention objection because of . \WEB and . WEBS wth
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t he argunent that they were substantially simlar
and that resulted in a contention set.

Next sli de.

An | RP got filed challenging the inclusion
of .WEBS' application in the final .WEB contention
set.

Next sli de.

| CANN prevailed in that | RP, meaning that
.VEEB and . \VWEBS remai ned in the sane contention set,
and the Board then resolved to nove forward with
t he processing of the contention set. Per the
gui debook, on April 27, | CANN schedul ed an auction
because at the tine there had been no prior
resol uti on, and of course that never occurred.

Next sli de.

Donuts then conpl ai ned to | CANN about an
al | eged change of control of NDC, and this is what
Donuts said, "Upon information and belief, there
have been changes to the Board of Directors and/or
potential control of NDC that has materially
changed its application.”™ "W request that | CANN
I nvestigate. "

Next sli de.

Ms. WIllett and the | CANN onbudsnman did

investigate clains that NDC s ownership and control
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had changed. She addresses this in her w tness
statenent. On July 13th they conplete their
I nvestigation, finding no reason to postpone the
aucti on.

Next sli de.

Ruby den then files an energency

reconsi deration request. As | said, that's how you

get the Board's attention. They filed that

request, and they then filed a federal |awsuit here

in Los Angel es seeking a tenporary restraining
order to halt the action.

The TRO was deni ed, and the reason is

under the gui debook the applicants are not supposed

to be suing ICANN. That's under Mddule 6. So on

the 27th and 28th of July, the auction was held and

NDC was the prevailing bidder.
August 1, as you saw, Veri Sign announced

that it had funded NDC s bidding. This is what

they released in the securities file. "The Conpany

entered into an agreenment whereby the Conpany

provided funds for NU DOl COs bid. W are pleased

the bid was successful." And they "anticipate that
NU DOT CO wi || execute the .WEB Regi stry Agreenent
with | CANN' and then seek to assign it to Veri Sign.

Let's stay there a mnute. | want to be
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cl ear, because there's suggestions to the contrary.
This was the very first time | CANN knew anyt hi ng
about any agreenent between Veri Sign and NDC. W
are accused of conspiring to keep sonething

hush- hush. Ask all of our witnesses, this is the
first tine.

Next sl i de.

Donuts, the next day, invoked | CANN s CEP,
Cooper ati ve Engagenent Process, regardi ng . VEB.

M. Ali talked about a cooperative engagenent
process. | will tell you that | understand the

di scussions that occurred during CEPs are intended
to be privileged, and I am not going to conmment on
privileged comruni cati ons, but the inportant point
is that because Donuts invoked the CEP, that put
the . VWEB contention set back on hol d.

Next sl i de.

Afilias' general counsel wote to | CANN,
demandi ng that | CANN deny NDC s application. And I
amcalling out this letter and the next so that you
can see that Afilias' clains are strikingly simlar
and virtually identical to the clains Afilias nakes
today. Afilias says, hey, we think that there's
been a transfer of rights and obligations, and we

think there's been a material change in the
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applicant's financial condition.
Next sli de.

Afilias' general counsel on Septenber 9,

still in 2016, wites to I CANN -- by the way, these

letters are sent with copies to the Board Chair,
but they are not actually sent to | CANN. They are
sent to the head of the Domain Nanmes D vision at
that tine, M. Atallah, who is no longer with

| CANN, and we were accused of not bringing himto
have you hear fromhim but he is the CEO of
Donut s.

So this is what the Afilias general
counsel wote, "NDC violated Paragraph 10 of the
Terns and Conditions in Mdule 6." They are not
supposed to resell, assign or transfer any
obligations or rights. They say, "NDC viol ated
Section 1.2.7 of the CGuidebook." They say, "NDC
violated the Auction Rules."” That's exactly what
Afilias argues today. They didn't need the DAA to
know what their clains were.

So the record shows that rather than

filing reconsideration requests, CEP or filing --

invoking a CEP or filing an IRP, Afilias sent | CANN

letters. They continued to do that in 2018. It

did not initiate an accountability nmechani sm which
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is what they could easily have done.

Next sli de.

Sept enber 16 | CANN does send questions to
Afilias, NDC and Veri Sign asking about potenti al
gui debook vi ol ati ons that have been raised not only
by Afilias, but also by Ruby d en.

Next sli de.

ARBI TRATOR Bl ENVENU: M. LeVee, may |
interrupt you here? | understand your point about
a reconsi deration request being an avenue that was
available to Afilias in order to put forward its
concerns with NDC s application and the decision to
declare it w nner of the auction.

But here in response to the letter from
Afilias, ICANN is not saying to Afilias, if you
have conpl ai nts, you should nake a reconsi deration
request. I CANN is sending a questionnaire out.

So can Afilias be reproached -- seeing
t hat 1 CANN engages with those who rai se concerns
about whether the NDC bid was conpliant, can it be
reproached if | CANN engages with it to respond to
t he engagenent and proceed in that fashion as
opposed to filing, as you say, a reconsideration
request ?

MR, LeVEE: Thank you, M. Chairman, for
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the question. | believe that when you | ook at the
totality of the facts, where we have one letter
responding to Afilias saying that we are | ooking at
this and then tinme passes and Afilias still does
not file accountability nmechani sns, that they
shoul d have, could have and in normal circunstances
| believe would have filed a reconsideration
request because they knew, everyone knew, that
that's how you bring -- you force the Board to act.

M. A kept saying, well, you know, the
Board didn't act and we didn't know and we didn't
know and we didn't know about the Novenber neeting
and not hi ng was happening. W couldn't tell.

This is how you force the Board to act if
you believe that the Board is not doing sonething
that it 1s supposed to do. And you'll hear also
fromour w tnesses, Board nmenbers on exactly this
subj ect.

So yes, there is one letter, but bal anced
against all of the other -- and sonething | am
about to get to in the tineline, that explains that
| CANN nmakes it clear that these -- that the letters
do not put the contention set on hold. | think
that's very inportant. | am about two slides away

fromthat, if | nmay.
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ARBI TRATOR BI ENVENU. Thank you.
MR LeVEE: So next slide. So this is

| CANN' s response to Afilias' letters, one of them

"As you were notified via the Custoner Portal on 19

August 2016, we placed the .WEB/.WEBS contention
set on hold. This was to reflect a pending
Accountability Mechanisminitiated by anot her
nmenber in the contention set.” That was Ruby d en.
We knew t hat.

So now | ook at the next letter.

Slide 48.

Afilias responds, and it says, "W are
concerned that this statenent appears to inply that
| CANN is not placing the contention set on hold in
order to address the issues raised by Afilias.”

That's exactly right. They were 100
percent right. | CANN does not put contention sets
on hold when it receives letters. It puts
contention sets on hold when it receives
accountability nmechani snms, such as the Ruby G en
reconsi derati on request.

So Afilias knew that the contention set
was on hol d because of what Ruby d en did, not that
anything it did for a long tine.

Slide 49.
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On 3 Novenber 2016 at a Board session in
Hyder abad, India, during the course of one of the
three very |l arge | CANN neetings that occur each
year all over the world -- at |least prior to
COVI D-19 circunstances -- the | CANN Board deci ded
not to take any action on .WEB because of the
pendi ng Donuts CEP and the |ikelihood that
addi ti onal accountability nmechani sns woul d be
i nvoked. | nust say this is not a nmade-for-IRP
all egation. This Board session actually occurred.

We have had litigation about the fact that
| CANN clains privilege about it. And M. Disspain
wll talk to you about it on Thursday, and |I am
sure you will have questions for him The neeting
occurred and | CANN nmade the decision not to act
because of the accountability nechanismthat was
pendi ng at the tine.

Now, in addition, in its brief responding
to Amici's brief and in its opening statenent,
Afilias contends the Board decision was not a
decision, it was inproper and so forth. M. Smth
wll explain in a noment why Afilias’
interpretation of that is wong.

Next sli de.

We do know that in January of 2017 the
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United States Departnent of Justice Antitrust
Division sent a civil investigation demand. It is
essentially a subpoena. And they sent it to

Veri Sign and others. They also sent it to | CANN
And the CI D sought material in connection with the
i nvestigation of VeriSign' s proposed acquisition of
NDC s contractual rights to the .VWEB generic
top-level domain. So it is clear the DQJ was

i nvestigating this precise matter.

W also note that a year later the Justice
Departnment closed its investigation. And while
there are references in the brief that Afilias
filed that they took a year or so, maybe they were
probably thinking pretty hard about it, bottom
line, we don't know anything. Wat we do know is
that the Justice Departnent closed the
I nvestigation and took no action, and that's the
nost i nportant takeaway, as I'll discuss when |
cone back to discuss the conpetition issue.

Slide 52, please.

On 30 January the Donuts CEP, which had
been filed | ong ago, ended with no resolution. And
| CANN gave Donuts an extension of tine to file an
| RP, but Donuts never did.

Next sl i de.
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NDC t hen -- because there were no
accountability nmechani sns pendi ng, they sent | CANN
a letter saying, "W want a registry.” This is the
letter. "NDC and Veri Sign, as an interested party,
beli eve there's no reasonable justification for
further delay. W reiterate our earlier requests.”
We want a . VWEB Registry Agreenent. Wy did they
say that? Because there's no pending
accountability mechani sms.

Next sli de.

This is a very inportant letter. This is
fromM. Ali. It is in April of -- 16th, and he
says, Afilias wants to know what you're doing with
the contention set "because we intend to initiate a
CEP and a subsequent | RP against | CANN."

Let's be clear. This is the prom se from
Afilias that they are going to initiate a CEP and a
subsequent IRP. It is the first tinme they have
said this.

Next sli de.

Now, we haven't discussed nuch the
so-called DIDP, D-1-D-P, process. It stands for
Docunmentary Information Di sclosure Policy, a policy
designed to permt nmenbers of the public to get

certain docunents that are in | CANN s possession
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that are not otherw se privileged or confidential.
And Afilias has submtted two of these requests.

They then filed a reconsideration request on the

DI DP projections of our decision. | CANN denied the

reconsi derati on request on June 5.

Next sli de.

At that point, what | want to explain is
the process that then happens. W have no

accountability nmechani snms triggered. Afilias had

prom sed to initiate a CEP or an I|RP. And so | CANN

took the hold off the . WEB contenti on set. And on
June 13th, 2018, | CANN staff sent NDC a form

regi stry agreenent pursuant to the gui debook.

It is inportant to know that when you take

the hold off the contention set, that is the --
notice is given to all of the nenbers of the

contention set. So Afilias received notice, which

is required under the guidebook. | want to explain

very qui ckly that what | CANN did here was exactly
what t he gui debook provi des.

Next sl i de.

This is Section 4.1.4 of the gui debook.
"An application that prevails in a contention set
resolution, either community priority evaluation or

auction, may proceed to the next stage."
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Next sli de.

This is Section 1.1.2.11 of the gui debook,
whi ch provides if an applicant has conpl eted al
the rel evant stage, the next step is to send the
applicant a Registry Agreenent.

This is confirnmed by Section 4.4 of the
gui debook, which provides that, "An applicant that
has been decl ared the wi nner of a contention set
resol ution process," such as an auction, "wl|
proceed by entering into the contract execution
step.”

Now, Afilias had already promsed in its
April 16 letter to initiate a CEP and an |IRP
regarding . WEB. | CANN sent the contract to NDC.
NDC signed the contract, but | CANN did not.

Instead Afilias invoked the CEP, just as it had
prom sed, and sone nonths later it filed an IRP

That's the tineline, and with that, |
would like to turn the m crophone over to M. Smth
i n San Franci sco.

ARBI TRATOR BI ENVENU. M. LeVee, | woul d
like, if I may, to ask a question which | raised in
one of our prior hearings, and that question is:

Is there not tension between the sending by | CANN

of a Registry Agreenent to NDC for execution and
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the statenment in your pleadings -- and | was
actually reacting to a statenent in one of your
letters that the | CANN Board has never pronounced
on whet her the NDC bid was conpli ant.

It seens to ne that by sending a Registry
Agreenent to NDC for execution, you are
inmplicitly -- sorry, TCANNis inplicitly
representing that it doesn't have an issue with the
bid that results in the right to receive that
Regi stry Agreenent.

Am | m ssing sonething here, or do you see
t hat tension?

MR. LeVEE: | understand your question,
but | disagree that there's tension.

What had happened to that point was that
Afilias had sent letters and the Board had
determned that it would wait for accountability
mechani sns to play out.

| don't know, and you can ask M. D sspain
whet her the Board envi sioned or assuned that
Afilias would initiate the accountability
mechani sm but the bottomline is that it had not
done so. And yes, they had sent letters
conpl ai ning, but you will hear fromM. Wllett,

who wll testify on Wednesday, that | CANN has a
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process under the gui debook, and the process is we
go fromStage 1 to Stage 2 to Stage 3, et cetera.

We knew that Afilias had sent letters, but
they hadn't invoked an accountability nmechani sm

So the tension | believe you are
suggesting is caused by Afilias, not caused by
I CANN.

ARBI TRATOR BI ENVENU:. | think we are
speaki ng of different tension here.

| am speaking of the tension between your
statenment as counsel on behalf of | CANN that | CANN
has never pronounced on the conpliant nature of
NDC s bid and | CANN s deci sion on 13th June to send
a Registry Agreenent to NDC.

Let's inmagine that Afilias woul d not have
initiated an accountability nechanism then NDC, as
it did, would have signed a Registry Agreenent,
sent it back to I CANN and | CANN | ogically would
have signed it. Therefore, | CANN woul d have
addressed the serious concerns that a nunber of
participants had raised as to whether or not this
bid was conpliant wth the gui debook.

And by raising the question, | express no
view on whether it was. | just see -- | find it

difficult to reconcile the decision to send it out
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and the statenent that you nade on behal f of | CANN
t hat | CANN never pronounced on the conpliant nature
of the bid.

MR LeVEE: It is correct |ICANN never did,
but the reason | CANN never did is because Afilias
never submitted an accountability mechanism It
sent letters.

Let nme correct one thing, because | sinply
don't know. You said that NDC, after it signed,

t hat | CANN presumably woul d have signed. | don't
know that. |1CANN -- and Ms. Wllett will tell you
that | CANN antici pated the CEP, and so there's no
way for ne to know what woul d have happened i f
Afilias had not issued a CEP for sone period of
time.

| CANN was certainly aware that Afilias had
sent letters and then Afilias promsed to initiate
a CEP and then an | RP.

So | CANN took the contention set off hold,
.VEEB contention set in June of 2018, know ng that
that would finally provoke Afilias to initiate an
accountability nmechanism And it did.

| can't tell you what woul d have happened
in the event that Afilias had not done what it had

prom sed to do.
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| understand the tension you are
identifying, and ny -- the core of ny response is
that | CANN foll owed the guidebook in telling -- in
doi ng what it was supposed to do under the
gui del i nes and knowi ng that Afilias did have
concerns and still had not raised reconsideration
requests, CEP and I RP and done what they could
easily have done two years earlier

| don't know -- and you can ask | CANN s
W t nesses what they may have been thinking at the
time or predicted. | don't know what they were
thinking, but | can tell you that -- and
M. Disspain says this in his wtness statenent,
Afilias --

ARBI TRATOR BI ENVENU: | was just thanking
you for your answer to ny question.

MR. LeVEE: Anything el se?

ARBI TRATOR BI ENVENU. No, thank you. I
didn't nmean to cut you off.

MR LeVEE: Candidly, | think nmy answer --
I am now j ust repeating nyself.

MR, BI ENVENU:. Thank you very nuch,
M. LeVee. We will hear fromyou later in the
present ati on.

M. Smth.
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MR SMTH  Can everybody see and hear ne?

ARBI TRATOR BI ENVENU: | certainly can.
Wl cone.

MR SMTH  Thank you. It is a privilege
to be addressing such a distingui shed Panel. Good

nor ni ng, good afternoon and good evening to you
all .

| am going to be discussing the Panel's
jurisdiction. As you can see fromthis overview
slide, | amgoing to be addressing the disputes
t hat may be heard, the standard of review, the
busi ness judgnent rule, the limtations to the
proposed periods that the Panel is required to
followin the interimsuppl enmentary procedures, and
then finally the avail able renedies that are
permtted in the byl aws, Section 4.3(0).

So let nme start with the Panel's
jurisdiction of the disputes that may be heard.

| think the Panel is very well-aware of by
now, given the vol um nous subm ssions in this
matter and al so the fact it has already issued an
award on Phase I, that an IRP is a bespoke, final
and binding arbitration process subject to very
clear and narrow jurisdictional boundari es.

The Panel's jurisdiction is limted by,
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first, the types of disputes that can be heard, the
extent to which the Board's judgnent can be

chall enged, the Iimtations and repose periods that
restrict the clains that can be considered, and
then also the renedi es that are avail abl e.

Now, Afilias relies on a selection of
statenents fromthe COWG Accountability on its
recommendati ons and intentions at various tines
wWith respect to the drafting of Section 4.3 of the
byl aws on the | ndependent Revi ew Process for
covered actions in the current byl aws.

But what controls are the resulting
amended byl aws. So throughout this presentation, |
am goi ng to be focusing on the controlling byl aw
provi si ons.

Now, the bylaws |limt the Panel's
jurisdiction to hearing and resol vi ng di sputes.
Section 4.3(b) states that, "The scope of the IRP
is defined with reference to the following terns,"
the scope of the Panel's jurisdiction is defined
wth reference to the follow ng terns.

And its "' Covered Actions' are defined as
any actions or failure to act by or within I CANN
committed by the Board," and then, "individual

Directors, Oficers or Staff menbers that give rise
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to a Dispute.”

And then the next provision defines
"Di sputes” as 'Clains that Covered Actions
constituted an action or inaction that violated the
Articles of Incorporation or Bylaws."

When you take these two provisions
together, the Panel's jurisdictionis limted to
resolving clains that the Board, individua
directors, officers or staff commtted actions or
i nactions that violated the articles or byl aws.
That defines the Panel's jurisdiction with respect
to clains.

Now | amgoing to turn to the standard of
review, and that's set forth in Section 4.3(d).

So the Panel's jurisdiction is also
limted to the causes of actions asserted in the
amended request for |IRP.

And Section 4.3(d), at the top of this
slide, defines a claimas the "witten statenent of
D spute” which refers to the request for IRP. And
here it is the anended request for IRP. This is
confirmed by Rule 6 of the interimsuppl enentary
procedures, which is down at the bottom of the
slide, which states, the "Witten statenent of a

DI SPUTE shall include all clainms that give rise to
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a particular DI SPUTE. "

So the clains that the Panel has
jurisdiction over are limted to those asserted in
t he anended request for |IRP

To the extent Afilias' case has evol ved
and is now based on clains it has only asserted in
its statenment of reply or even its response to the
Am ci subm ssions -- and those were both submtted
well over a year after its anended requests for
IRP -- those clains are outside of the Panel's

jurisdiction.

ARBlI TRATOR CHERNICK: M. Smith, may | ask

a question?

MR SM TH: Yes.

ARBI TRATOR CHERNI CK: |Is there a procedure

for the amendnent of clains to account for
devel opi ng or new i nformati on?

MR SMTH  There's not within the byl aws.
As you saw in this IRP, Afilias reached out and
asked as a result of receiving the DAA that it
wi shed to anend its I RP. | CANN consent ed.

So it would have to be a separate request
and consent by I CANN, but it is not sonething
that's automatically contenplated -- or

contenpl ated as automatic in the byl aws.
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ARBI TRATOR CHERNI CK:  Thank you.

MR SMTH So now l'd like to turn to the
standard of review, and that's set forth --

ARBI TRATOR BIENVENU. |If | may, just to
pi ck up on your discussion with M. Chernick, what
about the ICDR arbitration rules? 1s there
anyt hi ng about the anmendnent of clains there? And
is it your position that these are suppl enented by
t he provisions you have just drawn our attention
to?

MR SMTH Well, the I1CDR rules do not
trunp the provisions of either the bylaws or the
i nterimsuppl enentary procedures. There is a
hi erarchy here, and the bylaws apply and the
i nterimsuppl ementary procedures and then the | CDR
only as they define the suppl enent.

If there's a provision in the bylaws or
interimsuppl ementary procedures that addresses an
issue, it controls. The provisions | just reviewed
provide very clearly that the clainms that are
w thin your jurisdiction have to be submtted with
the request for IRP

ARBI TRATOR BI ENVENU:. Thank you.

MR SMTH  Turning now to the standard of

review and Section 4.3(i), it provides that, "Each
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| RP Panel shall conduct an objective, de novo

exam nation of the Dispute.” | don't think there's

any di sagreenent regarding that.

So what it does is it establishes a
general de novo standard of review, and these are
t he subsections of 4.3(i) that are leveled into
this RP. Subsection (i) states that the "Pane
shall make findings of fact to determ ne whet her"

covered actions violate the bylaws or articles.

Subsection (ii) states that, "All D sputes

shall be decided in conpliance with the" bylaws and

articles, and that serves to underscore the
jurisdictional limts that we are revi ew ng.

But then Subsection (iii) inposes a
significant limtation on the Panel's authority in
determ ning clains chall enging an acti on or
inaction of the Board in the exercise of its
fiduciary duties.

On such clains, as we have here, the Pane

must respect the Board's action or inaction so |ong

as it's "within the real mof reasonabl e busi ness
j udgnent . "

Now, the bylaws do not define the Board's
fiduciary duty, which is referenced in 4.3(i).

I CANN's a California non-profit corporation,
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therefore, this termhas been construed in the
courts of California |law. Under California |aw,
all actions of the Board on behalf of | CANN are
subject to a fiduciary duty to act in good faith
and in the interest of | CANN

This is a quote just under that fromthe
California Corporations Code that nmakes it clear
t hat whenever a director is performng duties as a
director, he or she is subject to a fiduciary duty
to the corporation.

So all actions or inactions of the Board
addressing matters relating to ICANN are in the
exerci se of the Board's fiduciary duties.

So regardl ess whether the action or
inaction resulted in a formal Board resol ution or
not, when the Board neets and di scusses issues
relative to | CANN, the directors and the Board in
general are exercising their fiduciary duties.

For Section 4.3(i)(iii) to apply, which
contai ns the busi ness judgnent provision, the Panel
needs to find only that the Board' s action or
I naction was on behal f of | CANN.

ARBI TRATOR KESSEDJI AN:. M. Smith, | am
getting at this stage -- hopefully you can answer

that question, if not imediately, then we can
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revert to it later on. But how do you reconcile
what you have just described under California | aw
wth the fact that 1CANN is a body that has the
kind of duty -- I don't know whether we can call it
fiduciary or not -- to the Internet comunity? And
the accountability principle that you find in the

| CANN m ssion is also to be considered under
fundanental rights and international |aw
princi pl es.

So how woul d you descri be the m ssion of
this Panel in terns of those two kinds of elenents
that we have to take into consideration, if not
apply?

MR SMTH | would say initially -- and
we can come back to this and respond to it nore
fully. But you' re a Panel that has been
constituted under Section 4.3 of the byl aws which
govern the | ndependent Review Process for covered
actions, which is what we are in, and al so the
interimsuppl ementary procedures. So those
provisions apply to you very directly.

They al so nmake reference here and there to
| CANN acting in accordance with | CANN s byl aws,
whi ch include its mssion and its core values. And

your duty in considering the clains is to consider
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whet her I CANN or its Board acted in violation of
either its bylaws or its articles of incorporation.

But when you do so, when you do so, you
have to act within the jurisdictional limts that
are very clearly applicable to you through Section
4.3 of the bylaws and the interimsupplenentary
procedures.

Il wll nake this point later in ny
presentation, but you do not act consistent with
international |aw or consistent with the norns of
international arbitration if you do not act within
your jurisdiction as defined by Section 4.3 of the
byl aws and the interi m suppl enentary procedures.

In fact, if you act outside of your
jurisdiction, you will be acting in violation of
international |aw and norns of international
arbitration, which are al so concepts that are baked
into Section 4. 3.

| hope I have answered that question, but
we'll consider it further, and if we need to
suppl ement, we will find an opportunity to do that.

ARBI TRATOR KESSEDJI AN:  Let ne just give
precision here. 4.3 that you are invoking nmust be
read in the context. So ny question was really the

context in which 4.3 nust be appli ed.
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| do agree with you that we have to act
wthin our jurisdiction. This is a fundament al
principl e.

MR SM TH  Thank you.

ARBI TRATOR BI ENVENU. M. Smith, reading
the last bullet on Page 68 of your Power Point, can
you give us exanples of Board action or inaction
that woul d not be on behal f of | CANN?

MR SMTH | can't give you an exanple
that cones to mnd that's relevant to this
particul ar proceedi ng.

The Board, on Novenber 3, 2016, net in a
wor kshop session to discuss expressly .VNEB with the
assi stance of counsel. That whole thing, as you
know, and the Panel has upheld, is a privileged
di scussi on and cannot be divul ged.

But I would say that clearly there the
Board was acting above board and addressing matters
that related directly to ICANN and its affairs.

In this particular case, it is an instance
where the Board is exercising its fiduciary duties.

MR. BIENVENU. Right. But you are not
answering nmy question. M question was: Aren't
you, in fact, saying that this applies all the

time? Because what actions or inactions of the
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Board woul d not be on behalf of | CANN? This
anmounts to saying that the rule you say applies
here applies to all Board deci sions.

MR SMTH  All Board, yes, actions or
i nactions taken as a Board with respect to the
affairs of 1CANN. So presunptively the Board in
taking that action or inaction was acting in its
fiduciary duties unless it's established otherw se.

ARBI TRATOR BI ENVENU. Thank you.

MR SMTH  Now, the bylaws don't define
"reasonabl e busi ness judgnent” and, therefore, we
look to California |law for the neaning of this term
as well. Under California |law, the business
judgnment rule, Board action or inaction is entitled
to deference if, one, it is objectively reasonable
and; two, the party chall enging the acti on has not
shown a conflict of interest, inproper notives or
simlar circunstances rebutting the presunption
that the Board acted in accordance with its
fiduciary duties. That discussion in the case | aw
iIs presented in | CANN s rejoi nder nenorial at
Par agraph 58 and 59.

The cl ai mant has the burden that's show ng
that any actions or inactions of the Board that it

chal | enges do not conply with this standard.
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The second prong is not at issue here
because Afilias has nade no attenpt to show a
conflict of interest, inproper notive or other
circunstances vitiating the presunption that the
Board conplied with its fiduciary duties.

The only issue is whether Afilias has net
its burden to show that the Board's judgnent was
obj ectively unreasonable in the circunstances, and
if it doesn't neet that burden, then the Panel is
required to respect the deference to any deci sion
made by the Board in the exercise of what woul d be
its reasonabl e busi ness judgnent.

So there's really only one issue here, and
that is: Has Afilias nmet its burden to show that
the Board's judgnment was objectively unreasonabl e
for the circunstances?

ARBI TRATOR KESSEDJI AN: M. Smth, I'm
sorry, | need to interrupt you here. Can you give
us a concrete exanple of what you refer to to be an
obj ecti vely unreasonabl e busi ness judgnent, just an
exanpl e, concrete?

MR SMTH Well, | don't have one off the
top of ny head. | wll tell you, though, that I
think that the Board' s decision not to take action

whi | e accountability mechani snms were pending or
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anticipated is objectively reasonable in the

circunstances of this particular case.

ARBI TRATOR KESSEDJI AN:  But ny question is

obj ectively unreasonable. You can think about the
question. | don't need an i medi ate answer, but
pl ease cone back at sonme stage during the hearing.

MR SMTH Okay. | wll give you one,
but perhaps at the end we can think about this.

At the end of this process the Panel wll
issue its final decision. Under -- | think it is
Section 4.3(x), the Board is required at its next
neeting to take into consideration the Panel's
deci si on.

And in this particular case, if the Board,

not w thstandi ng that byl aw provision, did not take

into account the Board's decision, | would say that
woul d be subject to challenge on this particular
i ssue, whether that would be a reasonabl e busi ness
judgnent rule, given the bylaws specifically
require it to do so.

So if it acts in direct derogation of its

byl aw responsi bilities, know ng what those byl aw

responsibilities are, that is sonething that begins

to gravitate into the real mof objectively

unr easonabl e.
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ARBI TRATOR KESSEDJI AN:  Thank you. But
still think about a concrete exanple.

MR SMTH  Okay. WMaybe we can find sone
in the case | aw as wel | .

The next thing | am going to address are
the limtations and repose periods i nposed on
Afilias' clains in the interimsupplenentary
procedures. The IRP regine that we are applying
here i nposes strict limtations. The limtations
are in Rule 4 of the interimsuppl enentary
procedures, and it creates two limtations.

One, it limts the period for bringing the
clainms and al so a repose period. And this first
slide highlights the limtations period. So, "A
CLAI MANT shall file a witten statenent of a
DI SPUTE, " that's the request for I RP, here the
amended request, "with the ICDR no nore than 120
days after a CLAI MANT becones aware of the materi al
effect of the action or inaction giving rise to the
DI SPUTE. "

That's the limtations period.

And then here is the repose period that is
set forth in Rule 4, "A statenent of a DI SPUTE may
not be filed nore than 12 nonths fromthe date of

such action or inaction."
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So the 120-day limtation period turns on
the date that the cl ai mant becane aware of the
material effect of the action or inaction at issue,
but the claimant's state of mnd is irrelevant to
the repose period. Under the repose provision, an
IRP may not be initiated nore than 12 nonths from
the date of the action or inaction at issue. Only
the date of the action or inaction being chall enged
matters.

Now, the periods of limtation in repose
are jurisdictional. The first call-out is fromthe
G ams Gold case. I1t's a NAFTA proceedi ng under
the UNCI TRAL rules. The Panel there stated, "An
obj ection based on a limtation period for the
raising of a claimis a plea as to jurisdiction for
t he purposes of Article 21(4)." And that was the
UNCI TRAL rul es.

Then in the Resol ute Forest Products case,
whi ch i s anot her NAFTA proceedi ng, the Panel there
stated, "Although the tinme limt specified in"
those articles of NAFTA "is not itself a procedure,
conpliance with it is required for the bringing of
a claim which is certainly a procedure. This is
enough to justify the conclusion that conpliance

wth the tine limt goes to jurisdiction.™
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Now, the Panel's jurisdiction is also
limted with respect to avail able renedies. And
the Panel's renedial authority is defined by
Section 4.3(0), and it provides, "Subject to the
requirenments of this Section 4.3, each |IRP Pane
shall have the authority to,"” and then we have
hi ghli ghted the only provisions that have any
application in this IRP. It is 4.3(0o)(iii),
"Decl are whether a Covered Action constituted an
action or inaction that violated the Articles of
| ncor poration or Bylaws."

And then indirectly Section 4.3(0)(ivV)
gives the Panel the authority to "Recommend t hat
| CANN stay any action or decision, or take
necessary interimaction, until such tinme as the
opi nion of the IRP Panel is considered."”

Now, Section 4.3(0) is an exclusive |ist
of the Panel's renedial authorities. The only
bi ndi ng renedy is under Subsection (iii), which we
just reviewed, which allows the Panel to declare
whet her or not a covered action violated the
articles or bylaws. The Panel there has the
authority to issue a declaration.

The only affirmative relief is under

Subsection (iv), and that's the provision that we
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just read that gives the Panel authority to
reconmend that | CANN stay any action or take
necessary interimaction during a very short period
of tine.

So the Panel cannot order mandatory or
non-interimaffirnmative relief. |t does not have
that authority.

So what does Afilias argue in the face of
t hese very clear provisions? |t argues that 4. 3(0)
i s non-exhaustive because it "does not say that the
Panel's authority is limted to the listed itens”
and that the drafters, quote, "could have inserted
the word "only' if they had intended to restrict an
| RP Panel's renedial authority to just those
itens. "

We are dealing with the bylaws -- the
interimsystemati c procedures for California
corporations. California rules of construction
apply to those.

Here in this call-out we have a statenent
of black letter lawin California, but I think this
principle is recognized alnost in all |egal
systens, and it is that the rule of expressio unius
est exclusio alterius "creates an assunption that

when a statute designates certain persons, things,
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or manners of operation, all om ssions should be
under st ood as excl usions."

In other words, as listed in 4.3(0)

regardi ng the Panel's renedial authorities, that's

exclusive, and if the list in Section 4.3(0) were
meant to be non-exhaustive, as Afilias nmintains,
the drafters could have introduced the phrase

"including but not limted to the foll ow ng

renedies,” or it could have ended the list with the

phrase "and whatever further relief the Panel deens

appropriate"” or sonething simlar to that.

But Section 4.3(0) doesn't say that. The

drafters did not opt for such | anguage, so that
list is exhaustive.

Afilias al so asserts that the Panel's

authority to issue mandatory relief is inplicit in

the byl aws' statenent that | RP declarations are
i ntended to, quote, "resolve disputes and
constitute,"” quote, "binding final decisions."”

This is really a non-sequitur. The

Panel's decision will be binding and final only if

it's wthin the limts of the Panel's prescribed

jurisdiction. A decision by the Panel dealing with

a difference not contenplated by or not falling

wthin the terns of the subm ssion to arbitration
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here, the bylaws and suppl enentary procedures is
subj ect to vacatur under the New York Convention
Section V(1)(c), inplenmented through Sections 67
and 68 of the English Arbitration Act of 1996,
which is inferred by the fact that London is the
pl ace where the arbitration is set.

| don't need to tell the Panel this, but
apparently I do need to enphasize this to ny
friends representing Afilias, that acting within
the Panel's jurisdiction is in conpliance with
principles of international |aw and the norns of
international arbitration. Acting outside the
Panel's jurisdiction is not, as | think we have
al ready agreed.

Afilias' amended request for |IRP required
a declaration providing seven forns of relief, and
here is Section -- or Paragraph 89 of this amended
request which includes those seven requested forns
of relief.

The first formof relief, "that | CANN has
acted inconsistent wwth its articles and byl aws, "
that's within the Panel's jurisdiction, although it
shoul d be deni ed because Afilias' clains are
without nerit, and I'I|l get to that shortly.

Wen | say it is wwthin its jurisdiction,
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I mean that that is a renedy that the Panel can
give. It is outside the Panel's jurisdiction to
the extent those clainms were not tinely brought.

Now, Request Nos. 2 through 5 clearly
exceed the Panel's authority. Nothing in the
byl aws gives the Panel authority to affirmatively
order ICANN to disqualify NDC, which is (2);
proceed to contracting with Afilias, which is (3);
or determne the price that Afilias is to pay for
.MEB if it were to do (2) and (3), or to declare
Rule 7 to be unenforceable. A Panel decision
granting any of that relief would be outside the
Panel 's jurisdiction and unenforceabl e.

Now, with regards to Request No. 6, the
Panel does have authority under Section 4.3 of the
bylaws to i ssue a cost award but only on the
finding that for these clains a defense was
frivolous or abusive, and there's no contention

here that | CANN s defenses are frivol ous or

abusive. They clearly aren't. Therefore, there is

no basis for costs awarded.

Request No. 7 here on the slide is
requesting other relief as the Panel namy consi der
appropriate in the circunstances. Doesn't specify

any particular formof relief.
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The only thing I will say about it is that
any additional relief that the Panel nmay consi der
nust be within the limts of the Panel's authority
as described by Section 4.3(0). It nust be rel ated
to a claimthat was asserted in the anended | RP and
is not tinme-bolted.

And obviously | CANN has to be given a fair
opportunity to address any such request for
remedial relief that doesn't violate those
limtations.

Now, | am going to tal k about why Afilias’
clainms lack nerit given our understandi ng of the
Panel's jurisdictional limtations, the standards,
the limtations that are inposed and so on and so
forth.

But to start, 1'd like to sunmari ze
Afilias' clainms. This would be fromtheir anended
request for arbitration. | think it is inportant
to identify precisely what those clains are and
whi ch byl aw provi sions Afilias contends have been
vi ol at ed.

As | have shown, the only question for
this Panel is whether some action or inaction by
| CANN vi ol ated the bylaws or articles.

In Afilias' briefs, they are replete wth
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strident rhetoric, but Afilias makes little effort
to show that any particular action or inaction by

| CANN vi ol ated a particular provision of the byl aws
or articles.

On this slide | have identified the byl aw
provisions that Afilias invokes inits claiminits
amended request for IRP, and here they are.

Section 1.2, it requires ICANN to "Make
deci si ons by appl yi ng docunented policies
consistently, neutrally, objectively and fairly" --
that's a phrase you will see throughout the
papers -- "w thout singling out any particul ar
party for discrimnatory treatnent (i.e., making an
unjustified prejudicial distinction between or
anong different parties)."

Then Section 1.2(b), which deals with what
Afilias has | abel ed | CANN s quot e/ unquot e
conpetition mandate. So, "In performng its
m ssion, the follow ng 'Core Values' should al so
gui de the decisions and actions of | CANN."

And (b)(ii1) is, "Were feasible and
appropriate, depending on nmarket nechanisns to
pronote and sustain a conpetitive environnent in
the DNS market." So the enphasis there is

dependi ng on the market.
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And then (b)(iv) is, "Introducing or
pronoting conpetition in the registration of domain
nanes where practicable and beneficial to the
public interest as identified through the
bott om up, multistakehol der policy devel opnent
process. "

So this is Paragraph 78 fromAfili as’
amended request for IRP. These are what I'I|| refer
to as their charging allegations. Wat they allege
is that "ICANN failed to apply its policies
"neutrally, objectively and fairly,'" that |anguage
fromthe bylaw that we just reviewed here, because
t he gui debook required I CANN to disqualify NDC, the
gui debook required ICANN to reject NDC s
application, to deny NDC s application.

It goes on to state that, "I CANN failed to
fully investigate runors that NDC had reached an
agreenent with Veri Sign prior to the .WEB Auction,"”
what 1'll refer to as the pre-auction period, that
"I CANN failed to sanction NDC for |lying to | CANN'
during that investigation, that "I CANN further
violated its policy of transparency by refusing to
update Afilias as to the status of its

i nvestigation,"” and then, "Once the DAA was

di sclosed to ICANN, ICANN failed to disqualify NDC
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on the basis that its bids submtted at the .WEB
Auction were all invalid."

So Afilias' claimis very extrene.
According to Afilias, | CANN s Board had no
di scretion under its bylaws but to disqualify NDC
in the fall of 2016 based on NDC s all eged
vi ol ations of the guidebook in entering the DAA

In other words, Afilias is arguing that
the Board viol ated the byl aws by not disqualifying
NDC and i nstead opting not to take action on the
clains being asserted by Afilias and others while
the related accountability mechani sm was pendi ng.
That's their core claim

Now, | CANN allegedly violated its nmandate
to pronote conpetition by enabling VeriSign to gain
control over .VWEB. This is fromAfilias' anmended
request for I RP at Paragraph 83, Section 5,
Paragraph 83. Here it states, "ICANN s failure to
apply its docunmented policies consistently,
neutrally, objectively and fairly -- and its
failure to carry out its activities through open
and transparent process -- have also resulted in
the violation of 1CANN's mandate to introduce and
pronote conpetition.”™ "By violating its

Commtnments and Core Values in its Byl aws, thereby
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enabling Veri Sign to gain control over .WEB, | CANN
has all but destroyed the | ast best chance to
create a truly conpetitive environnent within the
DNS -- i.e., one of the principal purposes of the
New gTLD Program and indeed, of | CANN s
exi stence. "

VWhat's significant here is the headi ng.
The heading of this section sets out Afilias'
contention that I CANN violated its so-call ed
conpetition mandate, but it is the only place in
t he anended request where Afilias nmakes oblique
reference to | CANN sendi ng the Registry Agreenent

to NDC in June of 2018. 1It's only in that headi ng.

So in its anended request for IRP, | CANN s

decision to send the Registry Agreenment is alleged
to have violated only the conpetition nmandate, not
any ot her provision of | CANN s byl aws.

Afilias needs to be held to this claim
and the nerits of the conpetition claim as
M. LeVee explained at the outset, wll be
addressed after I am done by him

Now t he Panel's Phase | decision -- | am
going to turn now to the brunt of the Rule 7 claim

The Panel's Phase | decision rejected nost

of the Rule 7 claimas beyond the Panel's
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jurisdiction. The surviving part of the claimis
limted to Afilias' allegation that | CANN staff
acted inproperly in the devel opnent of Rule 7.
This is Paragraph 182 of the Panel's decision on
Phase I, and it provides, "For the reasons just
gi ven, the Panel declines in this decision to make
a finding as to the propriety of the invol venent of
| CANN' s staff in the devel opnent of the am cus
provisions of Rule 7, and Afilias' contention that
its action violated the Articles of Incorporation
and Byl aws" of | CANN.

Now, the Panel did not allow Afilias' Rule
7 claimto prevent the Amci fromparticipating in
this IRP, which was the principal purpose of the
claim So as far as I CANN s concern, what little
remains of this claimis a tine-consum ng sideshow.

Now | amgoing to turn to why the clains
we just identified as the request for anended |IRP
lack nerit. The first part of the presentation is
di scussing the application of the time bars that we
reviewed fromRule 4 of the interimsupplenentary
procedures.

As | just explained, Afilias' principal
claim its core claimis that | CANN had an

I mredi at e, absol ute and unqualified obligation to
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di squalify NDC and reject its application in
August, Septenber, COctober, Novenmber 2016, when
Afilias first asserted its allegations agai nst NDC
in the two letters to | CANN that M. LeVee referred
to earlier.

And in their reply nenorial, Afilias
enphasi zes this. "I CANN knew that NDC comm tted
these material breaches of the New gTLD Program
Rul es by (at the |l atest) August 2016, when Veri Sign
provided | CANN with the DAA (and also the 26 July
2016 letter fromLivesay to Rasco)." That's the
related letter agreenent. "Yet I CANN failed to act
i n accordance with the New gTLD Program Rul es and
its Articles and Byl aws."

And they go on to state in Paragraph 86,

"I CANN violated its Articles and Byl aws when it
failed to disqualify NDC s bid and application upon
receiving the DAA in August 2016." So that's
Afilias' claimthat | CANN viol ated the byl aws by
its inaction in August-Septenber 2016.

As M. LeVee stated, the clains that
Afilias asserted then back in August and Septenber
2016 are the sane clains that it's asserting in
this |IRP.

And what the next slides do, for purposes
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of this conparison, on these slides, we are using
t he Septenber 9, 2016, letter from Scott Henphill,
t he general counsel of Afilias, to | CANN and then
their clains as they have been asserted in this

| RP.

| don't have tine to go through these one
by one, but you will see that the clains being
asserted here are exactly the sane clains that they
knew about and asserted back in August and
Sept enber of 2016, and | ask that the Panel review
this conparison when it has the opportunity.

Now, Afilias suggests it couldn't have
asserted its clains until it obtained a copy of the
DAA, which it did in this proceeding, but that
argunment cannot be reconciled with the letters,
because Afilias back i n August and Septenber
asserted the sane cl ai ns.

And then in this bottomcall-out, you'l
see that M. Henphill states, "Although the
specific terns of the agreenent between Veri Sign
and NDC have not been disclosed, it is clear from
Veri Sign's own press release and its disclosure in
its Form10-Q filed with the SEC for the quarter
ended June 30, 2016, that both conpanies entered

into an arrangenent well in advance of the Auction
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to transfer NDC s rights and obligations regarding
its .\WEB application to Veri Sign."

So it is sinmply maki ng the point, we don't
need to see the DAA to know that they entered into
an arrangenent that violated the guidebook in the
ways that we specified in this letter Cctober 8,
2016, and Septenber 9, 2016, which are exactly the
same clainms that are asserted here.

Remenber that Afilias initiated this IRP
and asserted its present clains before it had a

copy of the DAA. So the argunent that Afilias

needed the DAA before it could assert its clains is

simply fal se.

Now, Afilias clainms that | CANN was
required to disqualify NDC based on the rule
violations that Afilias identified in
August - Sept enber 2016. That cl aimand rel ated
clainms are tine-barred. They are categorically
barred by the period of repose because of actions
or inactions that occurred nore than 12 nonths
before Afilias filed the IRP, and they are al so
barred by the limtations period, because Afilias’
August and Septenmber 2016 letter show that it was
unquesti onably aware of those cl ai is.

Its clains regarding the i nadequacy of
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| CANN' s investigation are also tinme-barred. So it
asserted in its anended | RP request that | CANN
violated the bylaws in its pre-auction

I nvestigation of runors concerning Veri Sign's

i nvol venent with NDC. It has really abandoned that
claimfor the nost part. You don't see it

di scussed in its subsequent subni ssions.

VWhat they do discuss, and they do this in
their reply, is that | CANN violated the bylaws in
its post-auction investigation of Afilias’
al | egati ons against NDC. This is Paragraph 110 of
Afilias' reply nenorial, and they say, "Once | CANN
| earned of the terns of the DAA, it was required to
di squalify NDC s application and bid. |nstead,

| CANN proceeded to comrence an 'investigation'
designed to protect itself.™

Specifically in Paragraphs 102 through 118
of this reply nenorial, Afilias nmakes a series of
all egations that | CANN violated its bylaws and
articles by engaging in allegedly contrived
investigation into Afilias' post-auction
al l egations as a cover-up to avoid disqualifying
NDC.

But whet her we are tal ki ng about the

pre-auction investigation claimthat they actually
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asserted in their amended request or this belatedly
asserted post-auction claim both are tine-barred.
The actions occurred nore than 12 nonths
before Afilias filed the IRP and are, therefore,
barred by the repose period, but they are also
barred by the 120-day limtation period because
Afilias was aware of the actions when they
occurred. So both investigation clains are
time-barred and outside the Panel's jurisdiction.
Now, Afilias' only real attenpt to avoid
the tine bar that so clearly excludes its clainms is
to raise an equitable estoppel claim which it has.
Equi t abl e estoppel requires that the party
to be estopped was apprised of certain facts; two,
m srepresented facts or msled the other party with
the intent that its conduct woul d be acted on;
three, the other party was ignorant as to the true
facts; and four, it relied to its detrinent. And
Afilias satisfies none of those el enents.
So this next slide shows what they
actually say they rely on for their equitable
est oppel defense. It is a letter from Akram
Atallah to Scott Henphill. And he says in that
|l etter on Septenber 30, 2016, "As an applicant in

the contention set, the primary contact for
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Afilias' application will be notified of future
changes to the contention set status or updates
regardi ng the status of rel evant Accountability
Mechanisns. We will continue to take Afilias’
conmments, and other inputs that we have sought,
into consideration as we consider this natter."

And then there's the letter from Christine
Wllett, who you will see later this week, on
Sept enber 30, 2016, to John Kane, and she sinply
said in providing the questions that she wanted the
contenti on set nunbers to answer -- "To help
facilitate infornmed resolution of these questions,
| CANN woul d find it useful to have additional
information." So that's it.

So based on those statenents, Afilias
satisfies none of the elenents of equitable
estoppel. The statenents don't m srepresent any
facts. Afilias was notified of changes to the
contention set status and the status of rel evant
accountability mechani snms through the | CANN portal.
| CANN's statenents were not intended to di ssuade
Afilias fromfiling an | RP or otherw se pursuing
its clains, nor can they possibly be construed as
doi ng that.

And finally, there's no evidence of
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reliance, i.e., that Afilias actually decided not
to file an IRP based on the true statenents that we
just reviewed. And reliance has to be proven. It
can't be presuned. W explained that. Afilias has
of fered no testinony or docunents that support its
asserted reliance, so it hasn't net its burden of
proof there at all.

| nportantly, equitable estoppel is also
not available as a matter of |aw where a party was
represented by counsel.

In this call-out fromthe California 3rd
Appeal decision, we have the proposition, "Were
one has been m srepresented by an attorney in
connection with a claim the necessary el enents of

est oppel are not established as a nmatter of |aw.

This is black letter law. It is the final nail in
the coffin of this ill-conceived equitable estoppe
claim

The next slide sinply shows that at this
time, Afilias was represented by counsel, M. Scott
Henphill. He signed the |letter on Septenber 9,
2016, and then he cc'd our friend Arif Ali at

Dechert.
Now, | amgoing to briefly describe --
because | am aware of the time -- how Afili as'
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clains lack nerit, that | CANN actually conplied
wth its articles and bylaws. | amgoing to go
through this very quickly and | eave sone of this
for you to review once the hearing today is over or
at sone | ater point.

Around the tinme of the Afilias letter of
August 8, 2016, the .VEB applicants initiated
litigation and | CANN accountability nechani sms
arising from NDC s al | eged gui debook vi ol ati ons.
guess the Ruby den lawsuit -- which they lost in
this report, took up on appeal -- Donuts initiated
a CEP challenging the . WEB auction in early August
and then Afilias filed a conplaint wwth the
onmbudsman in August of 2016. So it certainly also
knew how to i nvoke the accountability nechani sm
back then as well.

Now, at the tinme | CANN reasonably expected
t hat additional accountability nechani sms and | egal
proceedi ngs mght follow. So this is the backdrop
for the Board's decision not to take action with
respect to Afilias' clains against NDC while an
accountability nmechani sm was pendi ng.

Now, the Board's decision to let rel ated
accountability nmechani sns run their course was nade

in the exercise of the Board's fiduciary duties.
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G ven the surrounding circunstances that we just
very briefly touched upon and | CANN s establi shed
practices, that decision was objectively reasonable
and is entitled to deference under the business
j udgnment rul e.

Afilias certainly hasn't nmade out its case
and nmet its burden that it was objectively
unr easonabl e in those circunstances and, therefore,
not entitled to deference under the business
j udgnment rul e.

So there's no plausi bl e argunent that the
Board's decision did not conply with its
commtnment, Section 1.2(v) of the bylaws, to "Mke
deci si ons by appl yi ng docunented policies
consistently, neutrally, objectively, and fairly,
w t hout singling out any particular party for
discrimnatory treatnent."

In these remaining slides what | do is |
di scuss Afilias' technical argunents that the
Board' s busi ness judgnment and the business judgnent
rul e does not apply because the Board nay only act
at an annual, regular or special neeting and then
it must do so through a published resolution. And
they do that in sections -- Paragraph 171 of their

response to the Amci briefs, so in their |ast
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subm ssion. It wasn't in their reply.

And then they also rely on snippets from
byl aw provi sions to attenpt to support that
argunment, but there's a very basic response to it.
And that is Section 4.3(i)(iii), which sets forth
t he Board's business judgnent protection, does not
require the Board's exercise of its reasonable
judgnent to be in any particular form

There's no requirenent that the Board's
exercise of its reasonable judgnent be at an
annual , regular or special neeting be in the form
of a resolution or be published.

So the technical argunents that Afilias
has only just nmade as to why the Board' s judgnent
is not entitled to deference under the business
judgnent rule is contrary to the text of Section

4.3(0) -- sorry, 4.3(i)(iii), which contains the

busi ness judgnent and standards and the other byl aw

provisions that Afilias cites.

ARBI TRATOR BI ENVENU:. M. Smith, | think
this would be a good tinme to ask a question |
i ntended to ask M. LeVee.

At Page 45 of the slides, when he
identified the | CANN Board deci si on of which you

are speaking, | think he said in India, he was

155

ARBITRATION HEARING - VOLUME |

BARKLEY

Court Reporters




(o2 RN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

expl aining that the Board neets all over the world,
and 3rd Novenber, that's the date of the workshop.
So do | understand that the workshop happened on
the sane day as the actual Board neeting?

MR SMTH M. Bienvenu, | amgoing to
all ow M. LeVee to answer that question because
don't know, and | amgoing to try to finish so that
he can have a few m nutes to discuss the
conpetition nmandate. And when he does, | think
he's nore famliar with that and will be able to
gi ve you an appropriate response.

ARBI TRATOR BI ENVENU. He's going to have
very few mnutes if you go on for too |ong.

MR SMTH | think I amgoing to end
here, but I'd just like to rem nd the Panel that
when the Board neets and addresses matters rel ated
to | CANN, as was the case when it net in a session
to address .VEB on Novenber 3, 2016, in India, it
does so subject to its fiduciary duties and its
deci sions are subject to deference under the
busi ness judgnent rule.

The remai nder of ny slides, they address
very specifically the contentions Afilias nakes as
to why NDC viol ated the gui debook as a result of

the main acquisition agreenent, and they set out
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the Afilias charge and then the NDC- Veri Sign
count er argunent.

You can see that these are not issues on
whi ch the answer is so clear-cut that | CANN has no
di scretion. In fact, |ICANN has discretion under
t he gui debook to determ ne all of these matters,
and it also has discretion under the gui debook to
determ ne the consequences in the event that it
finds that there has been a violation of the
gui debook. So that is the point of the remaining
sli des.

Finally, | also do a conparison with
respect to Afilias' allegations that there have
been viol ations of the auction rules, and there
what | do is | actually go through the auction
rules that they cite, and | give themto you in
full. And you'll see that it is very clear that
they are inapplicable and that in a nunber of
i nstances they have been taken out of context or
m sl eadi ngly appli ed.

So wth that, 1 CANN hasn't nade a deci sion
on any of this. W reserve our position, but I
just wanted to point out that | CANN does have
di scretion with respect to these matters. Afilias

Is wong in saying | CANN has no choice but to
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di squalify NDC. And that these are all matters
that are within | CANN s discretion.

Wth that, I'lIl turn it back over to
M. LeVee. Thank you.

ARBI TRATOR BI ENVENU: Thank you very nuch,
i ndeed, M. Smth.

M. LeVee.

MR. LeVEE: Thank you, M. Chairman. | am

going to respond to your discussion first.

This is sonething that coul d be expl ored

with both M. Disspain and Ms. Burr. | didn't give

enough flavor. When | CANN hol ds these neeti ngs
around the world three tines a year, the neetings

actually last a week or nore. There are workshops.

There are sessions. The various advisory conmttee

neets. The governnent advisory conmmittee neets.
The schedul e is published on ICANN s website. In
fact, nost of the |I CANN peopl e are gone for about
two weeks.

At this particular neeting, there was a
Board workshop. And M. Disspain and Ms. Burr can
describe the intensity of these workshops as a
generic matter, but the next two Board neetings
wer e Novenmber 5th and Novenmber 8. So the workshop

occurred probably on a -- a typical session | CANN
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nmeeting ends on a Thursday with a Board neeti ng.
So if | work backwards, the session that was the
wor kshop that M. Disspain identifies was probably
about five days sooner, perhaps even ol der.

But the Board and literally 2- or 3,000
peopl e descend on these | ocations and partici pate
and attend dozens and dozens of sessions, sone
i ncludi ng the Board, sone not including the Board,
nmost really not including the Board. |s that
hel pful ?

ARBI TRATOR BI ENVENU: To a certain extent.
I am | ooking at Pages 49 and 103. At 49 you give
us a date, and you say "I CANN s Board decided to
not take any action on .\WEB," et cetera.

MR LeVEE: Yes, sir.

ARBI TRATOR BI ENVENU:. Novenber 3, is that
the date of the workshop?

MR, LeVEE: Yes.

ARBI TRATOR BI ENVENU. Right. And was
there on Novenber 3 also a Board neeting during
whi ch a resol ution was adopted endorsing or acting
upon the consensus at the workshop? How did it
wor k technically?

MR. LeVEE: Because of the way the

wor kshop was done -- | amtrying to be very caref ul
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because of the privilege. The purpose of the

wor kshop was to focus on .VEB and top-I|evel donains
where there were issues. And the Board received
advi ce from counsel, general counsel and the deputy
general counsel in particular, and then as,

M. Disspain explains, the Board decided that it
woul d take no action. There was no specific
resolution that was passed in that -- wth respect
to the Board' s decision not to do anything.

ARBI TRATOR BI ENVENU: Thank you very nuch.

MR LeVEE: Ckay. | don't know how nuch
tinme | have left, but | think it is very short. So
I amgoing to ask that we start at Slide 122 and
then | amgoing to skip nost of the slides and just
hit a couple highlights.

The allegation is that Afilias should
disqualify -- sorry, that | CANN should disqualify
NDC s bid because of the possibility that Veri Sign
woul d then receive an assi gnnent would viol ate
| CANN s core value and be anticonpetitive.

So very briefly on this page, these are
the core val ues, and we can di scuss and explore
thema little bit nore in due course, but as |
nmenti oned and | enphasized in ny opening, the first

portion of nmy opening, | CANN clearly has introduced

160

BARKLEY

ARBITRATION HEARING - VOLUME | Court Reporters



(o2 RN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

and pronoted conpetition. There's nothing in the
core values that says that I CANN is supposed to
choose between registry operators to determ ne
whi ch registry operator may or may not create the
nost conpetition.

Let's skip to Slide 127 -- sorry -- yeah,
127. So in our papers we explain, and Ms. Burr
explains as well as M. D sspain, "I CANN s byl aws
make it clear that 1 CANN is prohibited from acting
as a regulator.”™ And this is the bylaw, "For
the" -- Section 1.1, "For the avoi dance of doubt,
| CANN does not hold any governnentally-authorized
regulatory authority.” Ohers say that, and | am
going to skip ahead. | wanted to note on Slide 130
that this should be a point that Afilias agrees
w t h, because they have.

This is Exhibit R 28. It is a docunent
t hat was signed by a nunber of regul atory operators
in February 2006. The registry operators were
submtting a statenent regarding a proposed
settl ement between | CANN and Veri Sign that was
going to result in a new agreenent for the .COM
registry.

And interestingly, if you read the

exhibit, the registry operators were argui ng that
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| CANN has very limted authority and it ought to
stay in its lane. This is what the regulatory
operators, signed by Afilias and several others,
said. "Wiile ICANN s m ssion includes the
pronoti on of conpetition, this role is best
fulfilled through the nmeasured expansion of the
nane space and the facilitation of innovative
approaches of the delivery to donmai n nane

regul atory services. Neither | CANN nor the GNSO
have the authority or expertise to act as antitrust
regul ators. Fortunately, many governnents around
the world do have this expertise and authority, and
do not hesitate to exercise it in appropriate

ci rcunst ances. "

Next sli de.

VWhat | CANN does -- we explained this in
our brief. |If there is an issue that relates to
conpetition and | CANN has a concern that there nay
be conpetition issues, |ICANN refers those matters
to the relevant conpetition authority, as Ms. Burr
expl ains and M. Kneuer.

You are not going to neet M. Kneuer
because Afilias says he is irrelevant, but his
statenent is quite relevant in our view So it

goes unrebutted because of Afilias' decision not to
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call himand cross-exam ne him

Finally, let ne skip ahead to -- | was
going to introduce you to all of our econom sts,
but in the interest of tine, you wll neet -- pull
up Slide 136. The econoni st you are not going to
nmeet is Professor Murphy. He's a very highly
respected econonmist. He was retained by Veri Sign,
and so he's the Amci's economst. | can endorse
nearly all of his witness statenent with the
exception of sonme words that he used and a few
ot her concepts.

He trained at the University of Chicago,
taught at the University of Chicago for many years,
and | find it very odd that Afilias elected not to
cross-examne him H's conclusions are thus
unrebutted that the addition of a single new gTLD,
.VWEB, is highly unlikely to have a significant
i mpact on conpetition for domai n nane registrations
for .COM or any other domain nane.

He reaches a nunber of other concl usions,
but the other thing that he and Dr. Carlton, who
you wll neet, I CANN s expert witness, is that they
make it clear that the analysis that the Afilias
experts have provided to you, it is not the sort of

anal ysis economsts wll do when they eval uate
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conpetition issues.

Prof essor Zittrain, whom| respect, he's
not an econom st, did no econom ¢ anal ysis, and
M. Sadowsky did no econom c analysis either.
You' |l hear about that during their
Cross-examni nati on.

Two | ast slides, Slide 140. So |I showed
you this before, but | wanted to make a point. 1In
conjunction with Afilias' conpetition clains, this
is probably the npst inportant slide. The
Departnment of Justice investigated and then they
closed their investigation. Since ICANNis not an
antitrust regulator and since | CANN woul d refer
conpetition issues relating to activity in the
United States to the U S. Departnent of Justice
Antitrust Division, the fact that the Antitrust
D vi sion has already investigated and declined to
act basically resolves the matter from | CANN s
per specti ve.

Afilias argues to you that you can't tel
whet her the antitrust investigation viewed the
Issue to be a close call. Maybe it was, maybe it
wasn't; we will never know.

But the point is that what | CANN woul d

have done if it had found a conpetition concern was

164

BARKLEY
ARBITRATION HEARING - VOLUME | Court Reporters




(o2 RN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

to ask the Departnment of Justice to take a | ook,
and that's what happened w thout | CANN referral.

So once the Departnent of Justice
Antitrust Division closes its investigation,
there's nothing nore | CANN would do. It does not
make deci sions on which registry operator should or
shoul d not be operating a top-level domain in a
contention setting. There's no argunent that the
gui debook provides for that, and it does not.

So now our last slide is our concl usion,

Slide 142. This is what we are asking the Panel to

do, and | just wanted to nake sure it was not
over |l ooked, five things.

The Panel should reject Afilias' clains

and declare that 1CANN did not violate its articles

or bylaws in conjunction with the auction for .WEB.

The Panel should find that | CANN exerci sed

reasonabl e busi ness judgnent in Novenber 2016, when

it decided to all ow accountability nmechanisns to
run their course.

The Panel should find that | CANN did not
violate its articles or bylaws by taking the .\WEB

contention set off hold in June 2018.

The Panel should find that Afilias' clains

are tinme-barred, and M. Smth spent a fair anount
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of time on that, and appropriately so. They are
either tinme-barred -- or they are tine-barred and
they are otherw se outside the Panel's limted
jurisdiction or seek relief the Panel has no
authority to grant.

Finally, the Panel should find that | CANN
has conmplied with its core values with respect to
conpetition.

Thank you, nenbers of the Panel, and | CANN
t hanks you for your patience, nostly for your
attention.

ARBI TRATOR BI ENVENU: Thank you very nmuch,
M. LeVee, to you and the team supporting you and
M. Smith for the very conpl ete Power Poi nt

presentation that we were provided wth.

So we w il have another break and the
break will be 15 m nutes, and then we resune wth
t he opening statenment on behalf of the Amci. So

t hanks again, M. LeVee, and thank you to
M. Smth.
(Wher eupon a recess was taken.)
ARBI TRATOR BI ENVENU. M. Johnston,
wel conre. We |l ook forward to hearing your opening
presentation on behalf of the Am ci.

Pl ease proceed.
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MR JOHNSTON: Before | start, thank
you -- | want to thank you, join in the thanks of
all the hard work you have done and very briefly
i ntroduce the other nenbers of the Veri Sign team
who are participating for all or part of the
heari ng today.

Maria Chedid, Jim Bl ackburn, John
Muse- Fi sher and Hannah Col eman, and then from

Veri Sign at one point or another today, Kirk

Sal zmann, Hel en Lee and Tom I ndelicarto, all from

t he general counsel's office of Veri Sign.

Because Amici are the | ast thing between
you and lunch, dinner or bed, dependi ng on what
time zone you are in, we are going to junp right

into it.

M. Marenberg and | wll be splitting the

argunment for Amci.

John, would you put up Slide 2, please.

We are going to split the argunent roughly

as follows: | will discuss first why the Panel in

our view does not have the authority to determ ne

the claim Afilias has nade that the DAA viol ates

t he gui debook or made findings of fact dispositive

of clainms between Amci and Afili as.

Secondly, we wll address -- | wll
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address, were the Panel to consider the clains
regardi ng the gui debook, why the Domain Acquisition
Agr eenent does not violate the gui debook or | CANN s
conpetition mandate.

M. Marenberg will discuss why Afilias'
clainms that the DAA required an anendnent to the
application are without nerit, and secondly, he
wi Il discuss Afilias' unclean hands and
unsuccessfully trying to rig a private auction
pur poseful Iy viol ati ng gui debook bl ackout rul es,
and then finally, when Afilias |ost the auction,
pursuing the IRP in the fashion it has done.

Slide 3, please, John.

This Panel in its Procedural Order No. 5
observed that this IRP is not the proper forumfor
the resolution of potential disputes between
Afilias and nonparties, here Amci. Yet that is
precisely Afilias' strategy.

Afilias used this IRP since day one to
seek relief against NDC and Veri Sign wi thout their
participation in the decision. The relief Afilias
seeks is a reversal of the public auction award in
favor of NDC and an award of the .VWEB registry to
Afilias based on clains that NDC viol ated the

gui debook and Veri Sign is a nonopoli st.
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Not wi t hst andi ng t he substance of the
clainms made here by Afilias, since the | RP was
filed, Afilias sought to prevent Veri Sign and NDC
from appearing as Amci or otherw se participating
in any capacity in this proceeding.

Afilias also sought to preclude NDC and
Veri Sign from opposing or participating in
essentially an injunction proceeding seeking to
stay del egati on pending the IRP, and then Afilias
has tried later in these proceedings to prevent
Am ci fromintroduci ng evidence regarding Amci's
conduct while challenging that conduct, tried to
prevent us from participating in hearings and

day-t o-day proceedi ngs.

Now, sone of that has been reversed in the

past week, but up until a week to ten days ago, the

sanme strategy was pursued here with respect to
asserting clainms against Amci and their conduct
while trying to limt their involvenent.

An IRP is a very special proceedi ng where
I nterested persons cannot be parties based on the
rules. They can't be parties unless they
separately nake a cl ai magai nst | CANN

Veri Si gn has never nade a cl ai m agai nst

| CANN wi th respect its nanagenent of the new gTLD
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Program and t hus, under the rules, VeriSign could
not be a party to this proceedi ng.

In any | egal system prem sed on
fundanental notions of due process, it's frankly
i nconcei vabl e that a di spute resol ution proceedi ng
coul d be designed to be used as Afilias has sought
to use this IRP. It is not conceivable that an I RP
properly could be used to nake bi ndi ng deci si ons,
findings of fact or enter relief that would have
the effect of depriving nonparties of val uable
rights.

| ndeed, such an I RP process itself, such a
system woul d be stricken down as an egregi ous
viol ati on of due process.

| nstead, the proper jurisdiction -- which
"Il address at sone length -- of this Panel is
limted to determ ni ng, because of the nature of
this proceeding and the systemitsel f, whether
| CANN vi ol ated its byl aws by whatever decision or
i naction was performed by | CANN.

The Panel shoul d avoi d making findi ngs of
fact that would adjudicate the rights of
nonparties, Am ci here, and instead nake deci sions
on the nerits of the clains of | CANN' s conduct.

Now, | heard earlier today perhaps an

170

BARKLEY

ARBITRATION HEARING - VOLUME | Court Reporters



(o2 RN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

ener gi ng agreenment between M. Ali and ne on this

i ssue. At Page 26, Lines 13 through 19 of the

transcript, M. Ali, in describing the scope of the

authority of the Panel to make findi ngs of fact,
state, and | quote, "These are to be findings of
fact that apply generally, but of course are

contextually, but also specifically wwth reference

to the Board's conduct and staff's conduct in terns

of the determ nation of whether the covered action
constitutes an action or inaction that violates
| CANN s articles or bylaws."

That's a very inportant distinction. The
question is findings of fact are appropriate wth
respect to | CANN s conduct, they are not
appropriate with respect to conduct of third
parties where the effect of those decisions would
be to adjudi cate val uabl e property interests or
rights.

Now, | CANN has stated under oath that it

has not determned the nerit of Afilias'

objections. Instead, according to I CANN, it nade a

pol i cy-based decision to defer a decision on the
nmerits of Afilias' objections pending the outcone
of these accountability proceedi ngs.

Therefore, as | CANN has described its
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deci sion, the issue for this Panel is whether
| CANN' s policy-based decision to defer a
consideration of Afilias' objections was a
violation of its byl aws.

Now, Afilias, by contrast, says ICANN is
lying, that in reality | CANN al ready secretly
decided that Afilias' clains had no nerit and
rej ected those cl ai ns.

Now, Afilias makes that claimas a
strained effort, in our view, to try and persuade
this Panel to usurp ICANN s authority to decide the
merits of Afilias' clainms of a violation of | CANN s
rules by NDC. Afilias does not want | CANN to
decide the nerits of its clains. It wants the
Panel to make findings regarding the nerits of its
clainms of m sconduct by NDC and Veri Si gn.

But those clains are the job of ICANN. A
deci sion by I CANN on the nerits of the clainms that
Afilias makes against Amici is mandated by | CANN s
byl aws, which al so establish the jurisdiction of
t hi s Panel .

Slide 5, please, John.

Now, what ever the decision | CANN may have
made, whether it was to defer or whether the Panel

believes it rejected Afilias' clains, the decision
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by this Panel in concept remains the sanme. The
decision -- the issue for the Panel is whether or
not as a matter of fair process | CANN acted
consistent with its bylaws, not to nake findi ngs of
fact regarding third-party conduct.

Now, under the bylaws -- Slide 6,
pl ease -- the decision as to whether | CANN has
acted properly consistent wwth those bylaws is
| argely a process-driven effort. The questions --
and these are all questions that Afilias has taken
a position on.

The questions by which the Panel should
review | CANN s actions are whet her | CANN act ed
transparently, whether it nmade a reasoned deci sion,
whet her it acted wi thout discrimnation, whether it
acted inpartially.

Now, those are the clains that Afilias has
made in attacking | CANN s process here, and those
questions are the proper real mof consideration by
the Panel, did | CANN act consistent with those
obligations in their byl aws?

I f the Panel decides that | CANN acted
consistent with those obligations, that should be
the end of this IRP

I f the Panel decides that | CANN did not
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act consistent with those obligations, then the
Panel's job is to refer to the Board of ICANN to
deci de whether or not -- to nmake a deci sion
consistent with its bylaws regarding Afilias’

cl ai ns.

Jurisdiction is defined by the dispute
resol uti on agreenent between the parties.
Jurisdiction of an IRP Panel is not decided by the
articulations of a clever pleader, such as Afilias
is, adding clains that the Panel shoul d, quote,
decl are, close quote, that rights of ownership of a
third party should be transferred to the clai mant.

Jurisdiction doesn't change fromIRP to
| RP based on the insistence of the clainmant or the
way the clainms are drafted. Instead the question
i's whether or not | CANN has acted consistent with
the obligations under its byl aws.

Slide 7, please.

Now, in not |iking what the byl aws say,
Afilias has tried to go back to the COANG report to
make an argunent that "declare" doesn't nean what
it said, but allows the Panel to go beyond that and
di ctate Board deci sions and award relief.

Contrary to an Afilias claim however, the

reports specifically confirmthat an | RP Panel nay,
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quote, direct the | CANN Board and staff to take
appropriate action to renedy a breach of the
articles of incorporation or bylaws. "The Panel
shall not replace the Board's fiduciary judgnent
with its own judgnment." That's a critical part of
the report that was ignored by Afilias.

In other words, what Afilias inplies in
Paragraph 188 of its nost recent filing response,
whi ch we did not have an opportunity to respond to
bef ore now, the report did not recomend that the
| RP Panel make specific directions of specific
actions by the Board -- Slide 8, please, John --
but instead only that the Panel nore generally
direct 1CANN to take appropriate actions based on
its declaration regarding | CANN' s conduct.

Slide 9.

In fact, the recommendati ons make this
very clear. The recomendations by the COWG
provide -- and we have got them on the screen --
"An |RP would result in a declaration that an
action or failure to act conplied or did not conply
wth | CANN s articles and byl aws. "

The recomrendati ons go on, "Such a
declaration represents a limtation to the type of

deci sion by an I RP Panel ."
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The recomrendati ons continue that, "The
pur pose of such limtationis to mtigate the
potential effect that one key decision of the Pane
m ght have on several third parties.”

In other words, this report does not

recommend that you as a Panel decide the rights of

third parties, but instead specifically anticipates

that you will not make decisions that woul d affect
the rights of third parties.

Finally, the recomendati on states that,
"The Panel shall not replace the Board' s fiduciary
judgnent with its own judgnent."

ARBI TRATOR BI ENVENU. M. Johnston, nmaybe
I shoul d have asked that question to | CANN, but
per haps you have the answer. |Is there an | CANN
statenent as to the rel evance or |ack of relevance
of the COWG s reconmmendati ons once | CANN has acted
upon the subject nmatter of these recommendati ons?

MR JOHNSTON: | am not aware of a clear,
specific statenent to that effect. | think that
the report and recomendati ons have been | ooked at
nore in the nature of legislative history, if you
will, but the bylaws are the final and binding
articulation of the responsibilities and

obligations of the Board, as | understand it. And
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t hese -- go ahead.

ARBI TRATOR BI ENVENU. | was nerely
t hanki ng you for your answer, sir.

MR JOHNSTON: Onh, thank you.

I n substance, the bylaws and this report
that's cited by Afilias are antithetical to the
entire strategy underlying this IRP since its
begi nning. The bylaws were intended to nmitigate
agai nst second-guessi ng of the judgment of the
| CANN Board and, inportantly here, to prevent
findings in an IRP determning third-party rights.

Slide 10, please.

The application of these principles of
decision as to the scope of authority of the Panel
are especially inportant here because the clains
here raise inportant policy issues for | CANN

Afilias is essentially trying to turn this
Panel, in ternms of the effect of its decision, into
a policy-maki ng body for the Domai n Nane System

By contrast, the guidebook gives broad
di scretion in I CANN on these issues, recogni zing
that this is an international programwhich wl|
probably be conducted again in the future with
changes where necessary and appropriate and a

programthat affects a broad spectrum of interest
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across the Internet.

Slide 11, please.

For exanpl e, the gui debook states that
| CANN' s, quote, decision to review, consider and
approve an application to establish one or nore
gTLDs and to del egate new gTLDs after such approval
is entirely at | CANN s di scretion.

The gui debook al so provides the right to

i ndi vidual |y consider an application for a new gTLD

to determ ne whet her approval would be in the best
interest of the Internet community is for | CANN

Slide 12, pl ease.

| nportantly, the bylaws specifically
recogni ze that the Board often nust bal ance core
values in order to survey policy devel oped through
the bottomup nultistakehol der process, such as
t hat process that produced the gui debook.

Inits briefs in this matter, | CANN has
specifically recogni zed that a decision on the

Domai n Acqui sition Agreenent requires a

consi deration of industry practice to interpret the

gui debook, decisions | CANN has nmade in simlar
situations and the affect on the new gTLD Program
overall by a decision on the clains nade here.

That is a role for I CANN s Board, not an |IRP
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reviewing Panel in the relatively isolated scenario
of conpetitors fighting over rights to a single
TLD.

I nstead, this kind of dispute has far nore
reachi ng consequences. |In our briefs in this
matter, we have expl ai ned how based on i ndustry
practice and what has gone on generally wthin the
secondary market for gTLDs, the decision on sone of
the issues Afilias raises would have significant
i npact, including contradicting current industry
practi ces.

The doctrine of abstention that often is
applied in adm nistrative proceedi ngs by revi ew ng
bodi es such as a court, | think teaches to the sane
effect. Here ICANN is an expert in devel oping
certain kinds of practices and policies.

| CANN was in charge of creating this
gui debook, knows the industry, knows what it's
decided in other simlar circunstances, knows its
goal for future simlar prograns and knows the
reality of how registries conduct business.

Thus, whatever decision the Panel m ght
find the Board nade here, the Panel's authority is
only to decide whether the Board acted

transparently, without discrimnation, inpartially
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or consistent with the other obligations, nostly
process and orientation, that Afilias has made
cl ai r8 based on agai nst | CANN

Here Afilias specifically clains that
| CANN s deci sion was made wi t hout investigation and
was made in a discrimnatory fashion. |If the Pane
agreed with that, then it would declare that | CANN
violated its bylaws and should send this to the
Board for appropriate action as to Afili as'
obj ections, but that's distinct from deciding facts
underlyi ng those objections of clains of m sconduct
against third parties NDC and Veri Si gn.

Afilias' final brief, and in one of the
slides earlier this norning, | think, brazenly
makes clear its position in this |IRP proceedi ng,
nanely that this Panel should usurp the Board's
role and not allow I CANN to decide the nerits of
Afilias' clainms against NDC and Veri Si gn because,
according to Afilias, the Board cannot be trusted.

Afilias argues that the Panel should not,
quote, remand the matter to the very | CANN Board
t hat sought to rubber-stanmp Veri Sign's acquisition
of .WEB, close quote.

Now, that may be fancy penmanshi p, but

there's absolutely no evidence of a rubber-stanping
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or any m sconduct that is produced in request that
t he Panel take over the Board's job.

Afilias can't sinply ignore the | CANN
byl aws and | RP because it doesn't want to |live by
the rul es.

Contrary to Afilias' position, as a matter
of law, it's the Board's decision. The Panel
cannot skip the step of allow ng the Board to nake
a deci si on because of speculation by Afilias that
the Board will not do the job correctly or because
Afilias sinply doesn't want to follow the rules
that define I CANN s job and the jurisdiction of
t hi s Panel .

Slide 14, please.

Now, because of what | would call the
I nproper breadth of Afilias' clains and Afilias’
clainms for relief and because the Panel hasn't
ruled on the scope of its authority here, I am now
going to turn ny attention to the DAA and why it
doesn't violate the guidebook, but in so doing we,
of course, do that subject to our objections to any
expansi on of the Panel's authority based on our
offering this argunent.

Most fundanmentally, the claimthat the

domai n acquisition violates the gui debook is a
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perfect exanple of an issue that is for 1CANN to
determ ne and not the | RP Panel.

| CANN created these rules and policies --
not only I CANN, but the entire process that you
wer e described earlier of the bottomup
deci si on-maki ng to whi ch thousands of people
t hroughout the world contribute, that group, | CANN
created the rules that govern these broad i ndustry
concerns and future prograns. And these rules that
you were asked to | ook at raise questions of
Internet policy, industry practice and precedent.

Slide 15, please.

| CANN descri bes the nature of the decision
that Afilias seeks to have this Panel nake in the
following ternms. This is from | CANN s rejoinder.
"1 CANN has to approach any such anal yses wth an
eye towards the potential inpact” -- sorry, go back
to Slide 14.

"Determ ning that NDC viol ated the
gui debook is not a sinple analysis that is answered
on the face of the guidebook. It requires an
i n-depth analysis and interpretation of the
gui debook provisions at issue, their drafting
hi story, to the extent it's know, how | CANN has

handl ed simlar situations and the terns of the
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DAA. This nmust be done by those with requisite
know edge, expertise and experience, nanely | CANN,
as ICANN's job is defined in the byl aws. "

Slide 15, please.

"I CANN has to approach any such anal ysis
with an eye towards the inpact a decision on these
issue wll have on the gl obal Internet comunity."
As set forth in | CANN s response as well as the
W tness statenents of Messrs. Livesay and Rasco,

t here have been a nunber of arrangenents that
appear to be simlar to the DAA in the secondary
mar ket for new gTLDs, including transactions
involving Afilias and other registry operators.”

| CANN goes on. "lIndeed, the auction rules
seemto foresee the possibility of such
transactions. The auction rul es appear to
contenpl ate the possibility of post-auction
ownershi p transfer arrangenents being in place
prior to an auction."

Certainly industry precedent does
establish those kind of arrangenents. There are
hundreds of them and we'll conme back to those.

Slide 16, please.

Secondly, the DAA, conparing it with the

| anguage of the gui debook, does not constitute a,
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quote, resell, assignnment or transfer in violation
of Section 10 of the gui debook.

Earlier this norning Section 10 | anguage
was up on the screen, and certainly it's addressed
quite extensively in our brief. At bottom a
resell, assignment or transfer of rights with
respect to the application requires a transfer of
title to a right or obligation such that it
resides -- that right or obligation resides in the
assi gnee and no | onger resides in or is enforceable
by the assigner.

Now, we addressed the |aw in sone detai
begi nning at Page 5 of our brief, but in Afilias’
response to our brief, Afilias does not dispute our
description of relevant law, that a resell,
assignnment or transfer requires a transfer of title
to that right or obligation so that it is forever
changed in terns of the party who has it.

The only part of a test that Afilias adds
to our statenent is that, quote, for an assi gnnent
to be effective, Afilias goes on, "it nust include
mani f estati on to another person by the owner of his
intention to transfer the right w thout further
action to such other person or third party.”

In other words, Afilias explains inits
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responsi ve brief that whether or not there's been
this transfer of title depends upon the manifested
intention of the parties and the transfer nust be
uncondi ti onal and conpl ete.

The DAA, the domain acquisition is clear
as to the intent of the parties and there was no
such unconditional transfer.

Afilias points out one additional doctrine
of the law, again w thout disputing the principles
of law we state in our brief. Afilias states that
under Virginia law, you can have partia
assi gnnents.

Whet her or not that is true, a parti al
assignnent still requires that rights be assigned
even though there are suddenly rights in a chosen
action that are split, but title to rights nust
still be transferred so that the right now exists,
the one being transferred exists in the assignee or
transferee and no |l onger in the assignor.

In brief, under the consistent statenent
of applicable Iaw by both Afilias and Veri Si gn,
there was no assignnent of rights with respect to
the application. NDC today retains all rights in
t he application and continues to be ultimtely

responsi ble for all obligations under the
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appl i cati on.

M. Marenberg will address that nore
fully.

Secondly, the DAA

Redacted - Third-Party Designated Confidential Information

NDC undert ook obligations

to Veri Sign, but the obligations and rights under
the application remain with NDC.

Veri Sign could not enforce NDC s rights
under that application, and NDC cannot escape its
obligations directly to I CANN under that -- under

t he applicati on because

Redacted - Third-Party Designated Confidential Information

Slide 17, please.
Interpreting whether title to any rights
or obligations were assigned, the scope of the

rights acquired nust be interpreted as Afilias

notes in light of the statenment of intention. The

domai n acquisition is quite express that there was
no intention to resell, assign or transfer rights
or obligations with respect to the application.

Furt hernore, the DAA does explicitly

pr ovi de Redacted - Third-Party Designated Confidential Information
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Redacted - Third-Party Designated Confidential Information

Also, if NDC at any tine needs to
separately take any action to fulfill its

obl i gations under the application, it can do so,

Redacted - Third-Party Designated Confidential Information

These provisions we have just gone through
are antithetical to the transfer of rights in the
application to Veri Sign. Those provisions
explicitly contradict that form of transfer of
title to rights or obligations with respect to the
application to Veri Sign.

The only reference in the domain
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acqui sition
Redacted - Third-Party Designated Confidential Information

That kind of an arrangenment is
common in the industry and indeed is anticipated by
t he gui debook and auction rules when it refers to
the allowability of post-auction ownership transfer
arrangenents as |long as they are not deci ded or
agreed to during the blackout period.

M. Marenberg will discuss the bl ackout
peri od.

In other words, NDC owns all rights in the
application today and conduct by NDC not required
by the gui debook could pose a dilenma for NDC if it
were to breach obligations NDC owes to Veri Sign,
but Veri Sign doesn't own any of the rights.

Veri Sign can't go to | CANN and insist on
performance required by the application, and NDC is
protected so long as it's acting consistent as
requi red by the guidebook and its application in
doi ng what it does w thout consent or interference
by Veri Sign.

Finally, one additional note that's
confirmatory of this, since the beginning of these
proceedings, and | believe it is in the original

request for a stay of del egation pending the
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outcone of this IRP, Afilias has taken the

application that any attenpt to assign, transfer or

resell rights or obligations with respect to the
application would be void, just would not have
happened.

That is true because the gui debook does
not grant and expressly reserves such rights to an
applicant. So were NDC to try to assign rights
under the application or obligations to VeriSign,
as far as the transaction between | CANN and NDC,
that effort, those rights, that transfer woul d be
voi d and have no affect.

Slide 20, please.

Now, as | CANN s description of the
gui debook i ndi cates, the Domai n Acquisition

Agreenent | ooks |ike many ot her transactions that

have occurred daily in the secondary nmarket for new

TLDs.

The posture that Afilias has struck in
this proceeding is quite at odds with its own
conduct, and the conduct in reality takes place as
a matter of industry practice in the secondary

mar ket that's devel oped under the new gTLD Program

| amtrying to watch ny tinme here. | know

it is particularly inperative because it is getting
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| at e.

Il1lTustrative of the hundreds of different
ki nds of transactions that have the effect of
transferring new gTLDs, including before business
is ever conducted, is Afilias' own prograns.

Slide 21, please.

As you can see, Afilias has adopted a
posture simlar to the car advertisenents we used
to see here in Los Angeles, that they'll buy any
car, or in this case, any new gTLD. This is one of
the marketing executives fromAfilias at an
i ndustry conference drunm ng up business to acquire
nmore new gTLDs.

Next slide, please.

This is an advertisenent typical that has
been found on blogs and in newsletters by Afilias.
"We buy TLDs!" Market Basket, with Afilias' nane
prom nently permtted.

Again, there's no magic here to new TLDs
being treated |i ke other property rights, where
peopl e nonetize themin nany different ways.

Slide 23, please.

There's nunerous exanpl es that we have
cited in our papers of pre-del egation financing

arrangenents in exchange for post-del egation
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assignments. W tal k about the Donuts/Denmand Medi a
agreenent. That agreenent for financing in
exchange for post-auction assignnents covered

107 -- that single agreenent, 107 new gTLD
applications. Mny of those new TLDs were | ater
assi gned to Demand Medi a pursuant to that

agr eenent .

That agreenent was not disclosed in the
new gTLD application for any of those TLDs. And so
as far as we are aware, | CANN never objected to
t hat over 100 assignnents that were nmde in
exchange for financing.

In an Afilias reply nost recently filed to
Amici's breach, Afilias defined one reference to
Demand Media and 307 different applications filed
by Donuts or its related conpanies. But even that
one reference to Demand Media did not disclose the
agreenent for an assignnment in exchange for
financing. Instead, it only disclosed that Denand
Medi a woul d be a back-end servi ce provider under
t he application.

Slide 24, please.

.BLOG i s anot her exanple. This is
addressed in our papers. W rdPress secretly bid

for .BLOG using Primer Nivel's application in
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exchange for a subsequent assignnent of the gTLD.

The assi gnnment subsequently took pl ace.
There's no objection by anybody, not by I CANN, not
by Afilias, who participated in that auction, and
WordPress said after it acquired the rights that it
didn't disclose its financing or agreenent because
it, quote, it wanted to stay stealth in the bidding
process and afterward in order not to draw too much
attention, close quote.

.BLOG is an exanple of the fact that we
are dealing with sophisticated conmerci al
conpetitive entities, and typically they are
participating in a conpetitive auction, which in a
real sense is open to whonever applied for the TLD
application. And those applications and the
bi ddi ng process is frequently financed by other
parties in order to nonetize the value of that new
gTLD application, and they commonly i nclude
assignnents follow ng the auction award.

And commercial conpetitors, it is not
uncommon for themto keep their financial dealings
confidential, as WrdPress expressed publicly once
t he auction was conpl et ed.

. TECH i s anot her exanple. Afilias

describes . TECH as foll ows: Radi x contracted to
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acquire the applicant . TECH -- often there's an
applicant set up for each TLD application. Radix
contracted to acquire the applicant . TECH in the
event that the latter was successful in the

aucti on. In other words, if it won the auction,
then we will proceed in acquiring it.

The application was updated after the
auction to disclose Radi x's ownership interest.
The application was not updated to disclose that
i nformati on before the auction.

| CANN consented to that transfer. That
kind of transfer also requires | CANN consent under
the formof the Registry Agreenent.

Slide 26, please.

. MEET, .PROVO, .ARCHI, .SKI and others |
group toget her because these are resal es of new
gTLDs by or to Afilias. In these cases, at |east
in some of them there was a change in the m ssion
or purpose fromthat stated in the application,
al so a very common phenonenon.

| CANN approved each assignnment and | CANN
approved each assignnent on the criteria that | CANN
normal |y uses, that's the inportant criteria of the
technical and financial ability to operate the new

TLDs. That's not an issue certainly here either
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since Veri Sign has successfully operated . COM and
ot her TLDs for 30 years.

Afilias offers no evidence in its rebuttal
regardi ng any of these transactions. |t nakes sone
argunents in the brief, but it offers no evidence
to distinguish any of these transactions in
econom cs or substance from what happened with
. \EB.

| ndeed, even if we | ook at .WEB, Afilias
tried to acquire, in Afilias' ternms, NDC s
application rights to . WEB before the auction. NDC
tried to bargain -- sorry. Afilias tried to
acquire from NDC an agreenent that it would be a
participant in a private auction at which it woul d
be paid $17 mllion for | osing.

There's no econom c or substantive
registry transactional difference between what
Afilias tried to do before the auction and the
agreenent Afilias attacks so fervently here.

As | CANN acknow edges, our evidence
denonstrates and Afilias' conduct al so establishes
t he secondary market for new gTLDs is rife with
exanpl es of different ways to nonetize that
appl i cation. Hundreds of new TLDs have been sold

or assigned follow ng del egati on.
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NDC is no different in terms of its
transactions in this regard fromAfilias, Donuts or
countl ess ot her applicants.

| ndeed, as we get into these in nore
detail in the evidence, the formthat these
transactions take are only limted by the ingenuity
of entrepreneurs in the tech space, all of which we
have sone experi ence.

Slide 28, please.

| am goi ng to address sone of the specific
attacks that Afilias nakes on the DAA and why
Afilias clains that it violates Section 10 barring
assignnments or transfers.

Afilias first says that the DAA, ny
shorthand for Domain Acquisition Agreenent, a
tongue-tw ster after all these hours, assigned the
obligation to tinmely anmend the application.

Afilias states by reason of the DAA, NDC coul d not
anmend the application without the consent of

Veri Sign. That's not true.

Redacted - Third-Party Designated Confidential Information
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Redacted - Third-Party Designated Confidential Information

Now, such an obligation is comon. These
agreenents, in this proceeding protected by a
protective order, involve trade-secret and
confidential information that routinely, every day
in the tech space, is regarded as trade-secret and
confidential information.

By contrast, ICANN is a transparent
adm nistrator. Thus, if sonething is disclosed to
ICANN, it may well go further unless it
specifically designated to the contrary.

But nost inportantly, there was no
obl i gati on under the gui debook or application to
di scl ose the ternms of the DAA

Slide 30.

Afilias also attacks the DAA as selling
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the right to resolve string contentions. Afilias
objects that Veri Sign would not all ow NDC to use
Veri Sign's noney for a private auction that was
probably a violation of the antitrust | aws.

There's no obligation under the gui debook
to agree to a private auction. That is the choice
that is nade by the applicant. There's no

obligation that says he has to exercise any kind of

di scretion or any type of limtation and agree with

all others to agree to a private auction.

Furt hernore, the terns for the proposed
private auction in this natter nay have viol at ed
the antitrust |laws as a horizontal agreenent anopng
conpetitors that would directly affect the price
for .WEB.

Veri Sign could not participate in a
transaction that was a violation of the antitrust
| aw, and so NDC nade the choice to use Veri Sign as
its financier and to engage in a public auction as
opposed to a private auction.

Slide 31, please.

Afilias al so attacks the DAA as havi ng
sold the right to participate in the I CANN auction
to Veri Sign.

The provisions of the domain acquisition
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cited by Afilias, as | CANN has acknow edged, are
nostly concerning the nechani cs of the auction, not
substantive provisions of the guidebook.

Now, the auction itself was an open-ended,
conpl ex auction spanning two days and coveri ng
numer ous rounds of bidding wthout any upper limt.

Any financier of such an auction woul d
have partici pated and protected itself in the way
it handl ed the auction, including having some
control over the nmechanics of the auction.

So VeriSign's participation in the auction
I's nothing that woul d not be expected from anybody
providing this kind of noney. |Indeed, Afilias has
admtted that its financier limted its bidding
such that Afilias was precluded from acquiring
.WEB. That's the ultinate control by a financier
when t hey cut you off.

Slide 32, please.

Afilias also attacks NDC s agreenent
because it sold the right and obligation to
negotiate and enter into the . WEB Regi stry
Agr eenent .

First of all, as | pointed out before, NDC
had the right to do anything required of it by the

application or guidebook in negotiating wth | CANN
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Furt hernore, quite obviously, VeriSign's
participation in those di scussions wth | CANN coul d
only occur with ICANN s consent. That's the way
negoti ati ons of regulatory agreenents occur.

If ICANN didn't consent to Veri Sign being
in the room VeriSign wouldn't be in the room So
by both the provision allowing NDC to do that
necessary to conply wth the gui debook and the
obvi ous oversight of | CANN during the process,
there was no transfer of a Registry Agreenent that
shoul d be odd or objected to by Afili as.

Slide 33, please.

Afilias objects that the right to operate
the registry was essentially transferred by reason
of the DAA. First of all, the right to operate the
.WEB Regi stry Agreenent was conpl etely conditional
on consent by I CANN, no exceptions. Therefore, any
necessary scrutiny would have been done by | CANN.
Therefore, any right that was negoti ated between
NDC and | CANN was a conditional future right and
not a sale of title.

You al so saw that these kinds of
transactions are conmon in the industry.

Furthernore, contrary to Afilias

argunent, there are nunerous scenari os under which
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NDC mi ght end up operating the .WEB registry or

sell it to yet another party.

Redacted - Third-Party Designated Confidential Information

Slide 34, please.
The obligations as to what to do under the
nyriad of scenarios and different potential fact

patterns is addressed ultinately in the agreenent

as one that Redacted - Third-Party Designated Confidential Information

Afilias also attacks the conpensation
arrangenent, calling it a sales price, but Afilias
this norning was only able to point to Annex 1 to
t he Domai n Acqui sition Agreenment as show ng that
t he noney was the purchase of .VWEB. Annex 1 is

Redacted - Third-Party Designated Confidential Information
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Redacted - Third-Party Designated Confidential Information

201

ARBITRATION HEARING - VOLUME |

BARKLEY

Court Reporters




(o2 RN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Slide 35, please.

Late in the gane, | think about three and
a half years after the auction, Afilias cane up
wth a new claimthat NDC viol ated the auction
rules. The auction rules are distinct fromthe
gui debook as representing nechani cal rules, not
substantive provisions addressing rights under the
application, but instead nechanical rules for the
conduct of the auction.

Now, they only apply if the parties end up
going into a public auction. |If it is a private
auction, the parties do whatever they want under
| CANN' s gui debook in the sense that they agree to
what nechani cal rules should be applied to the
private aucti on.

Now, here's what | CANN says about its
auction rules. "The auction rule violations
all eged by Afilias appear to be based on a strained
interpretation of the text of the rules.” The
rules by and |l arge are, quote, concerned only with
t he nmechanics of the auction. The auction rules do
not appear to be designed to address the extent to
whi ch a non-applicant, including a financier,
affiliated entity or contractual counterparty may

be permtted to have an interest in a gTLD.
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In other words, according to ICANN, it is
these rul es that govern nechani cal aspects of the
transaction. And Afilias' attenpt to strain on the
literal |anguage of sone of these rules, another
potential violation -- which it took themthree and
a half years to do -- really doesn't add substance
to the claim

| CANN further notes -- Slide 36, please --
there's no question that | CANN has the discretion
of determ ni ng whether a serious violation has
t aken pl ace of the auction rules, and if so, what
penalty or renedy should be applied, if any.

This is anot her exanple of these kind of
decisions with which ICANN is invested with great
di screti on under the gui debook and even the auction
rul es, should go to | CANN, because | CANN creat ed
the rule, TCANN is going to live by the rules in
t housands of ot her cases and future prograns for
addi ti onal applications for gTLDs may end up |iving
by the sane or simlar rules.

Slide 37, please.

The specific violations alleged by Afilias
of the guide rules are nostly regurgitations of its
basi c argunent that the DAA transferred the

application to VeriSign. So VeriSign is the
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applicant, and therefore, these rules that talk
about what an applicant should do don't match wth
what Veri Sign or NDC was doi ng because NDC wasn't
the real applicant at that point, VeriSign was.

W& have addressed that argunent in other
ways earlier today and in our briefs, but they rest
on the assunption that VeriSign is the applicant,
which sinply is not true.

Redacted - Third-Party Designated Confidential Information
t hat
that's a violation of the auction rules. But it
was Afilias' financier that Afilias admts cut it
off and caused it to |l ose the auction because it
wouldn't allow it to increase its bid.

Redacted - Third-Party Designated Confidential Information

Again, this is a provision governing the
manner of conducting the auction, not the
substantive provision regarding the all ocation of
rights and obligations such as is found in the
gui debook itself.

Secondly, M. Rasco explains what the

provi si on neans, as he understood it, that NDC
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woul d not al so be appearing at the auction
attending to the interest of another or conflicting
party, but instead would be acting in order to
serve its interests and agreenents with Veri Sign.

The strained, hypertechnical parsing of
nonsubst anti ve | anguage of the DAA by Afilias on
its allegations or clains of a violation of the
auction rules, frankly, are very rem niscent -- or
cut throughout Afilias' argunents regarding the
nmeani ng of the DAA and why it violated the
gui debook. Surely they have no nerit.

Since it was addressed at sone | evel
before, | amgoing to briefly touch on the fact
that I CANN is not an econom ¢ regul at or.

Qui te beyond | CANN s byl aws, you have
W t ness statenents by two decl arants who were
seni or people within the governnent at the tine of
the creation of I CANN and at the tine of the
agreenents that govern ICANN s rel ationship
vis-a-vis the Departnment of Commerce and Veri Sign.
Those decl arations of senior people who were
involved in this process all along nake it clear
that 1CANN is not -- was never intended to be an
economnm ¢ regul at or.

The cooperative agreenent between the

205

BARKLEY
ARBITRATION HEARING - VOLUME | Court Reporters




(o2 RN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

governnent, Departnent of Commerce and Veri Si gn, by

contrast, is quite clear as to who or what entity
provi des oversight with respect to Veri Sign.

Anendnents 30 and 35 of the cooperative
agreenent couldn't be clearer that the governnent
provi des conpetitive oversight for the . COM
regi stry operated by Veri Si gn.

Furt her nore, Anmendnent 35, which was
executed in the last 18 nonths -- or 20 nonths,
provi des specifically that the conpetition in the
DNS is expanding. And it did two things. It
rel axed the conpetitive oversight the Departnent of
Commrer ce provided over VeriSign's operation of the
.COMregistry, and it further nade clear that the
conpetitive oversight that was necessary was
limted to the .COMregi stry and not other
transactions involving different gTLDs in which
Veri Sign m ght be invol ved.

| want to spend a couple of m nutes on
conpetition. Bet ween | CANN and Veri Si gn, we
provi ded econom c reports fromtwo of the forenost
econom sts in the world. Those two econom Sts
agree that there's no evidence of any threatened

injury to conpetition by Veri Sign's operation of

.WEB. Those two econom sts also agree that there's
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no econoni ¢ evidence that .VWEB i s uni que or
speci al .

By contrast, Afilias offers no economc
evidence. The two wtness statenents offered by
Afilias are not practicing econom sts. They
present no econoni c anal ysis or evidence, and they
nostly rely on industry gossip and bl ogs, nmany of
whi ch are 10 or 15 years ol d.

The notion that any kind of conpetent
evi dence fromthis kind of analysis could be
gl eaned from 10 or 15 years ago on the Internet is
al nost | aughabl e.

| am not going to cover those in conplete
detail. Both in our slide presentation | covered
the report of Dr. Murphy and in our brief we also
di scuss his report, and of course, it is also
submtted for the Panel, but there are a coupl e of
things | do want to point out.

There's been a | ot of discussion during
this IRP of how much noney was paid for .WEB and
how t hat shoul d show how i nportant a conpetitive
force it would be.

Dr. Murphy, anong other things, |ooks at
the price of other TLDs that have been transferred

and the market share that attended those TLDs, and
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by conparison with the price for .WEB concl udes and
shows it wth the nunbers that .WEB coul d not have
been anticipated -- if it was going for that price,
coul d not have been anticipated to be a significant
conpetitive inroad.

He al so does a projection based on a price
of registrations and how many registrations it
woul d have to take in order to neet that price.
Again, it shows that if people were only willing to
bid 135 mllion, it was going to make no inroad in
.COM The registration base would be so linmted to
justify only that price.

So | would encourage, and | know you w |,
to review Dr. Murphy's report.

| am junpi ng ahead because there's a
couple of things that cane up in this norning' s
argunment that 1'd |ike to address.

One is the notion that because there was a
conversati on between nme and a partner at Jones Day
to provide the Domai n Acquisition Agreenent, that
t hat was sonehow evi dence of collusion or -- |
think the word this norning was "bribery.™

For 18 years | have been an adversary of
| CANN. | have -- on behalf of VeriSign, | have

sued | CANN under antitrust | aws and ot her cl ai ns.
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I have al so sat across the table from Jones Day in
transactions where we were always adverse parties.

So | know the partners at Jones Day. They
are down the block fromny office. W don't get
t oget her socially, but we have a respectful
adversarial relationship.

It is even conceivable to nme that when |
saw the press on this | mght have initiated this
by calling sonebody there and sayi ng, "Hey, guys,
if you' re concerned about this, let us know " But
in any event, the agreenent, the DAA was pronptly
given to | CANN when they asked for it, along with
the description of why it was not a violation of
t he gui debook, and it was just as sinple as that.

Now, | CANN had to keep it confidentia
because we designated it confidential under the
| CANN rul es. Thus | CANN could not go out and
disclose it to Afilias or the community based on
its own rules of confidentiality when trade-secret
or confidential information is submtted to | CANN.
So ICANN' s failure to provide it to NDC -- sorry,
to Afilias was not in the |least a sign of any bad
doi ng by | CANN

| don't know where the notion of bribery

cones up. All the tinmes | have been adverse to
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| CANN, | have never accused | CANN of bri bery,
certainly.

But the npney froma public auction goes
into a special designated fund that's used for the
benefit of Internet DNS structural activity. It
doesn't go to | CANN s enpl oyees as salary. It
doesn't go to ICANN s officers as bribe noney.

I nstead noney froma public auction goes directly
into an I nternet betternent.

By contrast, what Afilias and Donuts and
ot her bi dders have conpl ai ned of here is they
wanted a private auction. Because in a private
auction, instead of the noney going to the
betternment of the Internet, the noney is paid by
the winner to the | osers.

Now, that, of course, also affects the
price at the end of the day at the private auction,
but it is really Afilias and its other contention
set menbers who want a piece of the noney for their
own private purposes by having a private auction
i nstead of the npbney being used to support the
| nt er net.

|'"d like to comment al so on the suggestion
that the investigation in Septenber by | CANN, that

there was sonething wong with that. W answered
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all of the questions. The questions may have been
tailored to the Domain Acquisition Agreenent, but

t he reason's obvious. The reason for the

I nvestigation was to anal yze and get people's views
on whet her the Domai n Acqui sition Agreenent

viol ated the gui debook or was bad for the industry.

So naturally the questions in that
i nvestigation would be oriented towards terns of
t he Domai n Acqui sition Agreenent.

Si nce day one, however, we have been
bystanders to the | CANN process, just as Afilias
says it has been. There's been no inside deals, no
inside track. And | CANN soneti nes acts sl ow, but
it'"s got a lot of powerful econom c forces on each
side of it. But we weren't on the inside, just as
Afilias says it wasn't.

A coupl e of other quick comments.

One question that was asked was why was
this agreenent nade when it was and mai ntai ned as
confidential. Frankly, VeriSign kind of m ssed the
boat in the sense that it didn't apply for anything
by the application deadline. So it investigated
and | ooked for sone way to participate in the new
TLD market. It ultimately entered the agreenent

wth NDC, an agreenent that is not uncommon within
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t he industry and which Veri Sign believed was quite
consi stent, and still does, with the gui debook.

The agreenent itself was confidential.
It's very commpn that in commercial entities, they
enter into conplex agreenents that are nmaintained
as confidential, as was this one.

Veri Sign did not avoid any scrutiny by --
avoi d any scrutiny by reason of the way this
transaction was structured because Veri Sign wll
not ultimately gain any rights to . WEB wi t hout the
consent of | CANN

One final point. The claimthat --

ARBI TRATOR Bl ENVENU: In relation to that

comment, M. Johnston, and | am conscious that tinme

i s advanci ng, but you have heard and you have read
t he subm ssions of counsel for Veri Sign.

One of the points they nake is that
Veri Sign avoided the scrutiny of the Internet
conmmunity by acting in the way that it did. Had
it, to use your words, not mssed the boat, but put
in an application as part of the process, its
application woul d have been subject to comments of
the community. What do you say in response to
t hat ?

MR, JOHNSTON: Twof ol d. There's no basi s
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in the gui debook to conpl ai n about anot her
applicant based on the identity of that applicant.
If Afilias would have said, "Hey, Veri Sign should
not be an applicant because it's a big conpetitor,”
| CANN woul d have had to ignore that objection under
t he gui debook.

Secondl y, under the gui debook, conpetition
is explicitly not a criteria for evaluating an
application. The notes to Question 18, which is
what Afilias relies on, expressly state that
i nformati on on conpetition is being collected for
future prograns and the ultimate evaluation of this
program but is not part of the evaluation criteria
for an applicant.

So the only basis upon which one can
object to anot her applicant based on the identity
of the conpany or the applicant for a gTLD is that
the applicant is guilty of past crimnal conduct.
There is an exception for that because you have to
nmeet certain requirenments. You can't have
commtted crinmes or been convicted of crines. |
don't renmenber the precise |anguage. But that is
the basis, and | believe that's the only basis upon
whi ch to object to another applicant because of who

the applicant is.
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Finally, | make a very quick conment about
Afilias' claimthat they offered us a chance to
arbitrate.

This is an | RP proceeding. This is a
speci al accountability proceeding where | CANN -- it
i s addressed whether | CANN has conplied with its
bylaws. An arbitration of clains is an entirely
di fferent kind of proceeding.

We have clains against Afilias. W have
no intention of arbitrating those clainms. W want
to use a court of lawif we bring these clains, and
we shoul dn't have to submt themto arbitration in
order to not be -- not have to put theminto an
IRP. In other words, the IRP is a speci al
proceeding quite, quite different than what Afilias
was proposi ng.

Furt hernore, we had been excluded from al
the decisions in this IRP up to that point in tine,
and the purpose of the IRP is really not at all
desi gned to assess our clains. | don't even know
how -- what it would | ook Iike.

But | would like to point out that Afilias
is tal king out of both sides of its nouth here.
Because in Afilias' request for IRP, it

specifically stated that it reserved all rights to

214

BARKLEY
ARBITRATION HEARING - VOLUME | Court Reporters



(o2 RN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

chall enge any result in the I RP based on the nature
of the process. So Afilias is participating in the
IRP, but it's reserving its rights to chall enge
what this Panel would do based on the express
statenment in the |IRP.

Now, the Am ci have rai sed questions about
due process because of the way Afilias has tried to
m suse the IRP process in order to adjudicate
third-party clai ns agai nst people who aren't part
of the IRP and by definition under the IRP rules
cannot be part of the IRP unless they want to do
what Afilias did, which is make a cl ai m agai nst
I CANN.

So | can't imagine | CANN woul d have ever
consented to turn this IRP into an arbitration
either, but we weren't prepared to either waive our
clainms against Afilias or submt themto
arbitration, which was part of the deal that was
offered by Afili as.

Subj ect to any questions the Panel has, |
would like to turn it over to M. Marenberg. Thank
you.

ARBI TRATOR BI ENVENU:. Thank you,

M. Johnston, for your oral presentation.

M. Marenberg, we call upon you to present
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your oral statenent on behalf of NDC.

MR, MARENBERG  Thank you, M. Chairnan.
G ve ne one second to get nyself organi zed here.

ARBI TRATOR BI ENVENU: Just to gui de you,
think M. Johnston has used about an hour and 20
m nutes of your tinme, so -- of the tine given in
total to the Amci.

MR. MARENBERG Very wel | .

ARBI TRATOR BI ENVENU: Wil e you get set
up, may | nention that the paper copy | have of
your opening statenent is the one that was
circulated yesterday. So if it is possible to giv
nme the old nunbering at the sane tine as the new

one and if it is not too burdensone for you to do

e

that, otherwise | will just find it |ooking at what

I's displayed on the screen.

MR, MARENBERG | think you'll recognize
the slides. Sone are just gone. | had a feeling
|'"d be in the position | amin right now and want
to cut it down.

ARBI TRATOR BI ENVENU:. (Okay. Pl ease
proceed and ignore ny request. [|'Ill just find the
slide. Let ne say first, on behalf of the Panel,
war m wel conme, sir, and please go ahead.

MR. MARENBERG  Thank you. M/ nane is
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St eve Marenberg. Together with nmy col | eagues Josh
Gordon and April Hua of Paul Hastings, we represent
NDC.

| have given a fair nunber of opening
statenments in the course of ny career, but never
have | said what | am about to say now, which is
good afternoon, good evening and with apologies to
Pr of essor Kessedjian, good norning. Thank you all
for your patience. |It's gone on quite sone tine.
| represent -- and | will try to be brief.

| represent NDC, which is -- despite al
of the tal k about transfers that we have heard
about, as we stand here today, NDC is the hol der of
the right to enter into a Registry Agreenment with
| CANN. There is no other party, not Veri Sign, not
Afilias, that can say that.

| want to digress for a second in |light of
that fact to answer a question that the Chair posed
to M. LeVee. You indicated or you wondered about
a tension between | CANN s statenent that the Board
had not really decided anything other than to put
this -- these issues on hold pending the resolution
of accountability proceedi ngs, or nechani sns, and
the fact that staff sent an RA, Registry Agreenent,

to NDC for execution, and wasn't there tension in
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t hat .

| think not, and let nme tell you why.

That is because NDC has the right to receive that
Regi stry Agreenent in the absence of an
accountability mechani sm as | CANN suggested. And
letters to the Panel by Afilias don't upset that
right.

So when | CANN was sending the Registry
Agreenent to NDC after the DOJ finished its G vi
I nvestigative Demand for investigation on
conpetition grounds and after Donuts' first CEP and
then its I RP were resol ved and no accountability
nmechani sm was then pendi ng, then | CANN was doi ng
exactly what it should have been doing at the tine.

And there really isn't any tension between
the statenent that he had cited and signing the
Regi stry Agreenent.

It was i ncunbent upon Afilias to do what
it did, and | think what everybody understood it
was likely to do at the tinme in order to bring this
matter to a head, but there was no tension in what
I CANN was doi ng.

ARBI TRATOR Bl ENVENU: M. Marenberg, |
don't want to | abor the point, but the tension is

bet ween sendi ng the Registry Agreenent and witing
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in subm ssion to this Panel that | CANN has never
taken a position on whether or not the NDC bid is
conpl i ant .

And what | said is that | saw a tension
bet ween that statenent and the sending for
execution of the Registry Agreenment. So it is
di fferent than what you have postul ated here.

MR, MARENBERG  Your Honor, | don't want
to bel abor the point, but in ny view, the question
becones ripe for ICANN to resol ve once it sends out
the Registry Agreenent to NDC after there is no
pendi ng accountability nechanism And, therefore,
Afilias junped in when it did because it had not --
it had neglected prior to that to start any
accountability nmechanismof its own.

So | CANN was doi ng, | think, what the
rules required it to do at the tine because Afilias
had failed to file an accountability nmechani sm

So let's turn to ny presentation. | am
going to really focus on three issues.

First, there's been a lot said, a |lot of
ink spilled on whet her NDC was honest w th | CANN
during I CANN s investigation. Afilias has made
sone rather startling accusations about ny client,

and we are going to answer them
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Second, | amgoing to focus -- but | think
| amgoing to truncate ny focus in light of the
di scussion that's taken place earlier today -- on
whet her the DAA and NDC s . VEEB application
conforned to the requirenents of the gui debook.

And third, | amgoing to tal k about
whet her Afilias is here with unclean hands.

Briefly let nme just tell you about ny
client, NDC. It was founded in 2012 for the
pur pose of participating in | CANN s new gTLD
Program but the nmanagers of NDC were not
i nexperienced in the gTLD -- TLD industry at all.
Rat her, they had successfully transformed .CO, the
country code for Colunbia, into a rather generic
TLD that was very successful in attracting many
registrants to that top-I|evel donain.

In addition, NDC successfully applied
under the new gTLD Program and it operates today
.HEALTH. It applied for approximtely 13 TLDs and
it has participated in private resolution for many
of them and as we know in this instance, the | CANN
bat ch.

It has an experienced nmanagenment teamw th
experience in this industry, headed by Juan Call e,

who you wll not neet, and Jose Rasco, who you w ||
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neet later this week. M. Rasco is NDC s chi ef
financial officer. He has a Bachel or of Science
degree fromthe Wharton school of business at the
Uni versity of Pennsylvania, a Master's in taxation
and over ten years' experience in the donain
i ndustry.

Let nme al so describe the DAA from NDC s
perspective, why we entered into it. First and
forenost from NDC, which is a small conpany, there

are the econom cs of the DAA.

Redacted - Third-Party Designated Confidential Information

I n exchange, what were we obliged to do?

We were obliged -- in |anguage that's been
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m sconstrued by Afilias, we were obliged to act
exclusively with Veri Si gn.

Redacted - Third-Party Designated Confidential Information

Ve
had committed to Veri Sign, and we were going to
participate in the auction with the idea that we
were transferring -- if -- after we signed the
Regi stry Agreenent, if | CANN agreed, to Veri Sign

A couple of other things that they are

nment i oni ng.

Redacted - Third-Party Designated Confidential Information

So from NDC s perspective, why enter into

this? Well, when we are approached in 2015 by

Veri Sign, we know -- and by the way, | think it is
not contested --
Redacted - Third-Party Designated Confidential Information
and,
t herefore, we have a choice.
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Redacted - Third-Party Designated Confidential Information

And so we sign the agreenent.

Redacted - Third-Party Designated Confidential Information

Now, let ne talk about the first of the
subjects that | nmentioned. Afilias has nade a
nunmber of statenments about the veracity of
M. Rasco in connection with | CANN' s pre-auction
investigation of the facts. Let's go back and set

this in context.

By June of 2016, the auction agreenent had

been sent out to all parties in the contention set.

Everyone knew -- perhaps a surprise to everyone
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el se besides NDC -- that all of the parties were
agreeing to go to the private auction other --

ot her than NDC. That was probably sonethi ng that
upset -- in fact, it was undoubtedly sonething that
upset ot her nmenbers of the contention set who were
relying on a private auction, as they had in other
instances in order to get sone conpensation from
the auction for this TLD.

And if you |l ook at the docunentation here,
there is alnost uniformty, a word-for-word
obj ection of | CANN accusi ng NDC of undergoing a
change of control for the purpose of either, one,
del ayi ng the auction, or two, trying to coerce NDC
to change its mnd and go to a private auction.

The conplaints to | CANN are the sane, and
they all stemout of a discussion that M. Rasco
had with Jon Nevett of Donuts in which he called
hi mup and said, "I don't understand why you're not
going to a private auction. You seem ngly have in
t he past.”

Afilias has made a | ot of clains about
this conversation, but ny response is you need to
have -- you need to view this conversation in
context, and let ne see if | can put it in these

terns.
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M. Johnston and | are old friends. In
fact, our friendship goes back to the days when his
hair was bl onde and | actually had sone.

We have often tal ked about going to the
theater together. He's invited ne to go to the
theater with himon Friday night. | in the past

had al ways gone to the theater with himon Friday

ni ght.

But when he calls nme up for this Friday
night, I know |l'mconmtted to go with soneone
el se, maybe M. Ali, and | know that that wll

bot her M. Johnston if | say that. So | tell hima
little white lie. | say | have got to check with
others. | have got to check with ny wife. And the
truth is ny wife says we have other things to do
t hat ni ght.

It's a white lie that M. Rasco is telling
M. Nevin at the tinme in that conversation. They
had been coll eagues in the Internet industry, and
M. Rasco says, when M. Nevin was pressing himon
who was naking this decision, | just wanted to
deflect. It is a natural thing to do. And out of
t hat cones the conplaints to | CANN.

And the conplaints all concern the sane

thing, which is that NDC has undergone the change
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of managenent or a change in control. That is what
I CANN i s investigating pre-auction. They are not
i nvestigating the DAA. No one knows about
Veri Sign's agreenent with NDC

The investigation and the response that
M. Rasco gives to ICANN prior to the auction
relate to the i ssue that has been rai sed by other
nmenbers of the contention set, specifically, has
NDC under gone a change in control.

A couple of things to say about that.
One, the accusati ons made by everybody el se were
not true. NDC did not undergo a change in control.

The directors in the context of the LLC, the

managers were all the sane. There's been no change

i n sharehol ders or the nenber |evel of an LLC that
requires anything in the application to be changed.

And so when there are repeated inquiries

fromICANN all to the sane effect, has there been a

change of control, M. Rasco deals with those

inquiries directly and says no.

Now, M. Ali in his well-crafted opening
this norning -- | think | wote this down
correctly -- says that M. Rasco assi duously

crafted his response to M. Erwin on June 26 and

points to Exhibit C-96 as proof of that.
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If you | ook at Exhibit C-96, M. Rasco,
assum ng he picked up the email the nonent that
M. Erwn sent it to him which is, of course,
qui te an assunption, responded only 48 m nutes
| ater, hardly enough tine to assiduously craft
anyt hi ng.

What M. Rasco said was, | understood that
he was aski ng about a change of control in the
managenment of NDC, and | told himno, the sane as
the inquiries he got fromM. Waye, the | CANN
onmbudsman, and Ms. Wllett, the | CANN vice

president |ater before the auction.

That's what | CANN was i nquiring about, and

M. Rasco responded pronptly. They were not

i nqui ring about Veri Sign. And even if they were,
M. Rasco had no obligations to tell them about
Veri Si gn.

Here's the interesting thing, is that we
are going to hear a | ot about M. Rasco's
conversations with -- or email conversations with
M. Erwn and M. LaHatte, tel ephone conversation
and emai|l conversations with Ms. Wllett, but the
fact of the matter is that the contention that NDC
underwent a change of control, which was front and

center prior to the auction, the basis upon which
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everybody was demandi ng that the auctions be
del ayed, the basis upon the Court proceedi ngs were
started, is no longer part of this IRP.

If you | ook at Paragraph 78, which
M. LeVee put in front of you today, of Afilias'
anmended IRP, there is no conplaint that | CANN or
this Panel should disqualify NDC s application
because NDC underwent a change of control. It is
no |l onger in the case, and one wonders why we are
goi ng to hear so much about it.

Now, as | said, | CANN never inquired about
Veri Sign or the DAA prior to the auction, but
there's no reason to think that even if they had,
they care. Because after all, we have an indicia
of what | CANN t hought about the Veri Sign
i nvol venent and NDC s winning bid in the auction

fromthe correspondence that's in the record.

Redacted - Third-Party Designated Confidential Information
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Redacted - Third-Party Designated Confidential Information

ARBI TRATOR KESSEDJI AN: M. Marenberg, at
this stage on this very slide, which was 11 in your
previ ous copy that we received, | guess, yesterday,
| ama bit surprised by the way you relate the
conversation between Ms. Wl lett and your client.

When was this nessage from M. Wllett

sent to M. Rasco?

MR MARENBERG | believe it was either
August 1st or August 2nd. | can check that for
you.

ARBI TRATOR KESSEDJI AN:  Well, | checked.

I checked. It is 31st July.

MR. MARENBERG ~Ckay. | am one day off.

ARBI TRATOR KESSEDJI AN:  Well, well, wait.
That's quite inportant. Because you seemto say
that Ms. Wllett, knowi ng of the existence of your
agreenent with Veri Sign, still doesn't see any
problemwi th it. That's what you just said to us,
unl ess | am not understandi ng what you are sayi ng.

But on the 31st of July, Ms. Wllett had
no know edge of what has happened between NDC and
Veri Sign. Am | wong on that?

VMR. MARENBERG | believe so. And
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M. Rasco will provide his testinony about what he

said. But as | understand it, M. Rasco was giVing

Ms. WIllett a heads-up that there was going to be
an announcenent by Veri Sign, in other words, the
announcenent that they are tal king about here and
that she is referencing when she says, "Thanks for
letting me know about the announcenent,” is an
announcenent that's comng from Veri Si gn, not NDC,
and, therefore, he has told her that Veri Sign has
been involved in this.

By the way, there's al so evidence -- |
think it's been withdrawn by Afilias, but at this
point there is a |ot of speculation in this
cl ose-knit community that Veri Sign has been behind
NDC s bids. This is an open secret out there so
that this is not sonething that she's guessing
about or that is it.

M. Rasco is calling to confirmthat for
her, and the announcenent that's conming is
Veri Sign's. She's not upset with -- so she does
have the know edge she needs to have to react --

the involvenent of VeriSign in this transaction.
Redacted - Third-Party Designated Confidential Information
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Now, I will -- she does not know of the
DAA. | CANN has not received the DAA and doesn't
get it until later in the nonth, but they do know
that the financial inpetus for our winning the bid
is fromVeriSign. That is sonething that's not
hi dden from her at all

ARBI TRATOR KESSEDJI AN:  Thank you.

MR. MARENBERG  So now havi ng gone t hrough
or explained that we did not mslead ICANN in the
i nvestigation, pre-auction or post-auction, | want
to tal k about the specific contentions that Afilias
has made here that our application violated the
gui debook in light of the DAA

Essentially Afilias has nade two broad
contentions. First, there is a contention that we
have transferred sone rights in violation of Mdule
6 and in violation of other provisions of the
gui deline, particularly Mdule 6, that we nmay not
resell, assign or transfer any of the applicant's
rights or obligations in connection with the
application.

The DAA does not violate this provision of
the guideline. For one, | think we have heard al
we need to know from M. Johnston and M. LeVee

that as a matter of |law and as a natter of the
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agreenent itself, there has been no transfers of
the application itself. Rather, the DAA

Redacted - Third-Party Designated Confidential Information

So
there would be no way to fulfill this agreenent
ultimately by pulling the wool over | CANN s eyes.

They are going to -- when the question is
right, after we have signed the Registry Agreenent,
they are going to get the opportunity to review
that transaction and consent to it or not. This
coul d not have been, nuch less was it not intended,
as a secret conspiracy.

ARBI TRATOR CHERNI CK: M. Marenberg, do
you see a distinction between an intention to
assign or transfer the application and the transfer
of applicant's rights or obligations in connection
with the application?

MR. MARENBERG There is a possible
di stinction, but neither has happened. And | think
as to the rights and obligations, you would have to
figure out: One, what rights are allegedly
transferred; and, two, is that a violation; and
three, if it is aviolation, is it material? But

certainly the application itself has not been
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transferred, and | believe that that's really the
core of this.

You're sort of anticipating ny next slide,
which is that Afilias' argunent really is
di saggregating all of the pieces or the bones that
make up an application and sayi ng have you
transferred any of these bones or these rights.

| think the answer there is, one, as a
matter of their | ooking at the DAA and saying, "W
see there's all these consents and revisions that
seemto us to be transferable,” but the fact of the
matter is: One, | don't believe that's the right
way to | ook at the question; and two, if you'd | ook
at the docunent itself, there are no rights in the
application that have been transferred.

That's because of this:

Redacted - Third-Party Designated Confidential Information
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Redacted - Third-Party Designated Confidential Information

So, therefore, even if, on the one hand,
there was an arguabl e consent obligation that nmay
have given Veri Sign an interest, on the other hand
that is taken back in the final analysis and
nothing is transferred. And in the letter of
confirmation, that is nmade plain again in
Subsection (m.

So although Afilias |likes to pick apart

this DAA, the one thing they ignore is the
Redacted - Third-Party Designated Confidential Information

And, of course, the DAAw Il ultimately be
disclosed to ICANN, as | nentioned. There's no way
to acconplish this transaction w thout disclosing
the DAA to I CANN, and that was never anybody's

i nt ent .
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So we didn't transfer any rights under the
DAA t hat woul d nake our application a violation of
t he gui debook.

The second contention that Afilias nakes
is that we failed to advise | CANN about the change
in any circunstances that would render any
information provided in the application false and
m sl eadi ng.

Again, this contention is wong.

First and forenost, all of the responses
relating to NDC s qualifications to operate .\WEB
remain accurate to this day in our application. As
I nmentioned, there's been no change of managenent
or control to this day.

And the other scoring el enments or scoring
questions relate to our financial ability to
operate .VWEB, which is intact today and doesn't
requi re any change.

Redacted - Third-Party Designated Confidential Information

And two, our technical ability to operate
.VEEB al so remains intact. As we nentioned in our
appl i cati on, we nmade arrangenents, as we had when
we operated .CO for a conpany called Neustar to

operate the back end and provi de the back-end
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infrastructure when we operated the registry. W
nmentioned in our application that we are
contracting with Neustar to do that for .WEB and
that contract remains in place today. | want to
enphasi ze t hat.

If we need to operate .VEB tonorrow, we
have the back-end resources and the technical
resources to do it and nothing has changed with
respect to our application on that.

Now, what we didn't disclose is that we
had a powerful funding source in VeriSign for the
.WEB auction. But, of course, that's not sonething
that needs to be disclosed any nore than Afilias
needed to disclose to us that they had gone out to
t he Bank of Anerica or the Bank of Ireland or
what ever bank they went to to get funding for their
bids. That's confidential information that's not
subject to third-party disclosure.

There has been a suggestion earlier today
in Afilias' presentation that there was sone
obligation to disclose informati on that had, quote,
an i npact on other applicants. That suggestion is
wWr ong.

If you pierce that requirenent, there's an

I mpact -- there's an obligation to disclose
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mat eri al s that have an inpact on other applicants,
nmeans sonething like if there's a change in
application to a community, priority application
whi ch woul d advance us above and ahead of ot her
applicants, we need to disclose that.

But that's not referring to who's backing
you, what financial resources you have backing us.
Just because they m ght be effective, because we
m ght have a bigger ability to win the auction,
that's not sonething that you discl ose under the
gui debook.

And by the way, whether it is or is not,
as | CANN has nentioned and as Veri Sign's nentioned,
that's a question really remtted to the expert
pi ece of the ICANN litigation, and with all
respect, not in this.

In any event, there was no duty on us to
di scl ose to our conpetitor that we had financia
backi ng and that we m ght win the auction. That's
not needed to be disclosed under the gui debook
rul es.

Finally, Afilias spends a |lot of tinme
argui ng that once we signed the DAA with Veri Sign,
that the answer that we gave with respect to the

m ssion or the purpose that we saw for .VWEB no
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| onger was acti ve.

Well, as we sonetines said in first-year
procedure, when you file a notion to dism ss, the
answer to that is so what.

This question, 18, relating to m ssion and
pur pose, has nothing to do with qualifications
relating to . WEB and the ability to operate .VEB.
And how do we know that? Because the attachnent to
Modul e 2 of the guidebook tells us just that. It
says this -- the information gathered in response
to Question 18 is intended to i nformthe postl aunch
review of the new gTLD Program not assessing your
ability to operate a TLD.

In fact, this explanation goes on to say,
"This information is not used as part of the
eval uation or scoring of the application.™

And by the way, we'll get to this one nore
time before | finish. There's a good reason why
you don't have to update this section and it
doesn't matter. Because as | said, it is not used
to determ ne the qualifications and operate the
TLD, which is what 1 CANN is evaluating during this
process.

Now, there's another reason why we didn't

need to change this or we shouldn't have changed it
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because, as M. Johnston has nentioned, and if you
read the DAA it becones apparent, is that there are
i nstances, real instances in which we may be or
coul d have been or still m ght be the party that
oper ates . VEEB.

Now, | don't want to m slead you. Plan A
is for us to sign the Registry Agreenent to submt
it to I CANN for approval so that it can be assigned
to Veri Sign.

But if I CANN rejects the assignnent, then
t he DAA t hen pr oVi des Redacted - Third-Party Designated Confidential Information

In other words, in that
i nstance, we woul d have to deci de what to do.

Now, we have to decide along with
Veri Sign. W couldn't do it w thout them and shove
it down their throats. But we'd be in the position
as the holder of the Registry Agreenent to decide
what to do with our rights at that tine.

What we would do at that tine can't be
predi cted because it would really depend on the
val ue or the perceived value of the .VWEB TLD

Now, if we believe sone of the sources

that Afilias' experts quote and .VWEB is worth $500

mllion, well, then any good busi nessman will tell
you, "If | have to pay back $135 million to acquire
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an asset worth 500 million, I'Il find a way to do
it. 1'll find alternative financing to pay back
Veri Sign," and at that point all of the statenments
I made, m ssion and purpose, are still operative.
So that's another reason why Afilias' harping on
our response to Question 18, doesn't disqualify our
application under the gui debook.

Let's tal k about Afilias for a second and
whether it cones to the Board or this Panel.
Afilias has very adept |awers. | respect the
ability of counsel to construct these argunents.
They very adeptly construed ny client's statenents
as sinister and fraudul ent, but when it cones to
Afilias' statenents, they have a very different
attitude.

Let's tal k about the bl ackout period. The
| CANN rul es prohibit nenbers of a contention set
from cooperating or deliberating with each ot her
wWth respect to bidding strategy and negoti ati ng
settl enent.

Prior to the bl ackout period, M. Kane
approached M. Rasco with the follow ng orders --
of fer, which is a comuni cati on about bi ddi ng
strategies and settl enent agreenents because that's

how you'd have to acconplish this, with a
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settlenent agreenment. We'Ill give you 17.01 million

to settle this and go to a private auction so that
we can get the TLD. That's okay because it is
out si de the bl ackout peri od.

But within the bl ackout period, M. Kane
sends to M. Rasco this nessage. "Talk?" And

renmenber, that's the sane thing, sane opening as

the last one. "Talk? |f |ICANN delays the auction

next week, would you again consider a private

aucti on?"

This is an attenpt to nake a deal with NDC

during a tinme when the parties are in a bl ackout
period and they can't be discussing settlenent.

Now, Afilias offers two explanations to
try to take the sting out of this inproper
communi cation. The first is that the nessage did
not discuss estoppel. M reaction to that is:
Real | y? Does anyone have any doubt that this
message was di scussi ng . \EB?

Ws M. Kane willing to cone here before
his wtness statenent was w t hdrawn and subj ect
himself to cross-exam nation that this nessage
didn't involve .VWEB? O course not.

Then they say it doesn't refer to a

settlement. O course it does. Everybody
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understands that this nmessage during the bl ackout
peri od has been referring back to this one, which
is why don't we settle up and you'll take $17
mllion. This is a violation of the blackout
period. This should be disqualifying Afilias' bid.
Now, Afilias has also nade a | ot of
statenents that NDC viol ated the bidding
requi renents.
| don't have nmuch tinme, so | wll just

remt you -- | |l ooked at | CANN slides earlier

today, particularly Slide 116, 121, which do a very

good job of explaining why, in fact, we did not
viol ate that.
Again, this is Afilias saying that
different rules apply to NDC than apply to Afilias.
Qur bids were constrai ned by the financi al
support we were getting from Veri Sign, that is
true. Afilias' bids were constrained fromthe

financial support that they got fromtheir banker.

In fact, if there's anyone who was constrai ned nore

by outside third-party financial interests that
wer e never disclosed to anyone until this
proceedi ng when Afilias 'fessed up and said it had
third-party financing -- by the way, when they

really 'fessed up -- | forget the footnote nunber,
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I think Footnote 365 in there replied to our Am ci
brief. Mybe they thought we were only using 50
footnotes, but it was in there, admtting that
there were limtations on what they could bid

i nposed on themby a third-party bank.

Nei t her one of us, | believe, violated the
bi ddi ng guidelines. W did nothing different than
t hey did.

As you al ready heard, and I won't bel abor
the point, in 2006 Afilias is saying neither | CANN
nor the GNSO have the authority to act as antitrust
regulator. And today they are sayi ng | CANN nust
regul ate conpetition and preclude Veri Sign from
operating .VWEB. Again, different rules apparently
that apply to that.

And then | want to end up with this one,
whi ch, again, goes back to the m ssion/purpose
gquestioning. Afilias has bought and sold gTLDs
Wi t hout ever anmendi ng questions, in response to
gquestioning the TLD. A good exanple is . NEET.
Wien Afilias applied for . NMEET, they described the
pur pose of .MEET as a popul ar, accessi bl e,

i nnovati ve destination for people seeking online
dati ng and conpani onshi p services. And they got

t he . MEET domai n nane.
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Once they acquired . MEET, they sold it to

Googl e, who is using . MEET for the very purposes we

are here today, as a conpetitor for Zoom or Webex
or those kind of services.

Now, obviously that's not consistent with
Afilias' statenent of the m ssion or purpose of
. MEET when it applied for it.

Afilias says, well, that's true, but we
transferred . MEET after we signed the registry and
wasn't in a pre-auction or pre-Register Agreenent
appl i cati on.

Well, one, we don't even know if that's
true. That's just ipsy-dipsy fromtheir accounts
at this tine. There's no evidence to support that,
and nore inportantly, within the contours of this
proceeding and our limted role in that proceedi ng,
nmy client, NDC, can't even challenge it,
particularly can't even challenge it because
Afilias has withdrawn all their w tnesses so we
can't cross-exam ne anybody.

Even if it was true, there's no functiona
di fference between transferring the Registry
Agreenent after it's signed and before it's signed
when the purpose of that TLD is conpletely

changing. There's no functional difference at all.
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And if there is, again, a difference, if there's a

reason to approve it post-signing the agreenent, as

opposed to pre-signing it, it all goes back to

suggest I CANN, with its experience in regulating

the industry, ought to be the persons deciding this

rat her than this Panel.

Let nme just summari ze, and thank you
before I do for your extraordinary patience. This
has been a very | ong day. You have heard a | ot
froma nunber of us, and it is very |ate.

On behalf of all of the parties at Amci,
I know that we really appreciate the tinme that you
have put in today and will put into the hearing,
and we thank you for that.

So I'll conclude by saying the
NDC- Veri Si gn arrangenent is authorized by the
gui debook. Entering into the DAA it was a snart
decision for NDC. It allowed us to maxim ze the
value in the circunstance of our .WEB application
and even gives us the possibility -- although, as
said, it is not Plan AA Plan Ais to sign the
Regi stry Agreenent and sign it and send it to
Veri Sign, but should that be rejected, we nay have
the option of operating .WEB after all.

| CANN should be the one to deci de and
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shoul d be given the latitude to deci de whet her they
are going to permt the assignnent of the Registry
Agreenent to Veri Sign.

And this Panel, with all deference, does
not have, in the context of the proceeding, the
ability to strip Amici of what is a very valuable
property interest.

Thank you for your patience, and | | ook
forward to the presentation of the evidence over
t he next week.

ARBI TRATOR BI ENVENU: Thank you very nuch,
M. Marenberg.

So it is very late for one of us, so |
will be brief in reiterating on behalf of the Pane
our thanks to all of those who have presented and
all of those who supported them

W wi |l reconvene tonorrow at 11: 00 a. m
Standard -- Eastern, and we need to hear the
evi dence of Ms. Burr and Ms. Eisner.

So thank you all, and we adjourn until
t onor r ow.

(Wher eupon t he proceedi ngs were
concluded at 3:30 p.m)

---000---
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