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Aerojet-General Corp. v. Superior Court, 211 Cal.App.3d 216 (1989)

257 Cal.Rptr. 621

Previously published at: 209 Cal.App.3d 973
(Cal. Rules of Court, Rules 976, 977, 979)

KeyCite Red Flag - Severe Negative Treatment
Abrogated by AIU Ins. Co. v. Superior Court, Cal., November 15, 1990

211 Cal.App.3d 216, 257 Cal.Rptr. 621

AEROJET-GENERAL
CORPORATION et al., Petitioners,
v.
THE SUPERIOR COURT OF SAN MATEO
COUNTY, Respondent; CHESHIRE AND
COMPANIES et al., Real Parties in Interest

No. Ao42785.
Court of Appeal, First District, Division 5, California.
Apr 19, 1989.

SUMMARY

Environmental polluters, defendants in a declaratory relief
action against them by their insurers, petitioned for a writ
of mandate to set aside the trial court's order granting
the insurers’ motion for summary adjudication of issues.
The trial court had ruled that no portion of environmental
cleanup and restoration costs, incurred by the insureds in
response to governmental lawsuits under the Comprehensive
Environmental Response, Compensation, and Liability Act
(42 U.S.C. §§ 9606(a), 9607), constituted damages within the
meaning of their comprehensive general liability policies.

The Court of Appeal granted the petition and issued a writ
commanding the trial court to vacate its order granting
summary adjudication and to enter a new and different order
denying the motion. It held that the term “damages” in the
policies encompassed any monetary outlay incurred under
compulsion of law to correct or mitigate property damage
caused by pollution. It held further, however, that no sums
spent to prevent future threatened pollution of a type which
has not yet occurred, or to prevent pollution from a source
which has not yet caused pollution, constituted damages.
(Opinion by Haning, J., with Low, P. J., and King, J.,
concurring.)

HEADNOTES

Classified to California Digest of Official Reports

(1a, 1b, Ic, 1d)

Insurance Contracts and Coverage § 79--Risks Covered
by Liability Insurance--Property Damage--Environmental
Response *217 Costs.

Comprehensive general liability insurance policies purchased
by corporate environmental polluters, covering all sums
the insureds became legally obligated to pay as “damages”
because of injury to or loss, destruction or loss of use
of property, provided coverage for at least some portion
of the insureds' environmental response costs incurred in
cleanup activities under the Comprehensive Environmental
Response, Compensation, and Liability Act (42 U.S.C. §§
9606(a), 9607) and Wat. Code, § 13304. Notwithstanding the
general nature of the statutory remedies as equitable, the term
“damages” encompassed any monetary outlay incurred under
compulsion of law to correct or mitigate property damage
caused by pollution, since the term was ambiguous with
regard to coverage of response costs and the insureds could
reasonably expect the costs to be covered.

[See Cal.Jur.3d, Insurance Contracts, § 317 et seq.;
Am.Jur.2d, Insurance, § 703 et seq.]

@)

Insurance Contracts and Coverage § 11--Interpretation as
Question of Law--Declaratory Relief Action--Appellate
Review.

The appellate court is not bound by the legal interpretation
of a liability insurance policy made by the trial court in a
declaratory relief action, where it is called upon to interpret
the policy without extrinsic evidence and the interpretation is
therefore one of law.

3)

Insurance Contracts and Coverage § 17--Reasonable and
Ordinary Meaning of Words.

In the absence of circumstances indicating a contrary
intention, words in an insurance policy are to be interpreted
according to the plain meaning which a layperson would
ordinarily attach to them rather than according to their strict
legal meaning, as might be analyzed by an attorney or an
insurance expert. Courts will not adopt a strained or absurd
interpretation in order to create an ambiguity where none
exists.

4)
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Insurance Contracts and Coverage § 15--Interpretation
Against Insurer.

Whether there is an ambiguity in the language of an insurance
policy is to be determined from the perspective of the
layperson. Any such ambiguity is to be resolved against the
insurer.

®)

Insurance Contracts and Coverage § 14--Interpretation to
Secure Indemnity.

To protect an insured's reasonable expectation of coverage,
an insurance policy will be given such interpretation as
is semantically permissible to fairly achieve its object of
providing indemnity for the loss to which the insurance
relates. If the ambiguity relates to the *218 extent of
coverage, the language will be understood in its most
inclusive sense for the benefit of the insured.

(6)

Insurance Contracts and Coverage § 11--Interpretation as
Question of Law--Expectation of Coverage.

Whether an insured's expectation of coverage under a policy
is reasonable is a question of law.

(7a, 7b)

Pollution and Conservation Laws § 5--Water Pollution--
Standing to Claim Damages--Government.

The state's public interest in navigable water is sufficient to
confer standing to claim damages caused by environmental
pollution. Further, the state and federal governments
unquestionably are third party property owners for purposes
of insurance policies covering property damage caused by
environmental polluters.

®)

Waters § 5--Ownership and Nature--Usufructuary Nature.
All ownership of water in California is usufructuary; water
rights decisions do not speak of the ownership of water, but
only of the right to its use.

9

Waters § 5--Ownership and Nature--Usufructuary Nature--
State's Interest.

The state's property interest in ground water (Wat. Code, §
102) is no less usufructuary than that of private ownership,

and public waters may be duly used, regulated and controlled
in the public interest.

(10a, 10b)

Pollution and Conservation Laws § 3--Pollution--
Comprehensive Environmental Response, Compensation,
and Liability Costs--

Restitutionary Nature.

Act--Remedies--Response

Response costs incurred for environmental pollution cleanup
pursuant to the Comprehensive Environmental Response,
Compensation, and Liability Act (42 U.S.C. §§ 9606(a),
9607), whether incurred directly by the polluter or paid to
reimburse the government for its cleanup efforts, are not
strictly restitutionary in nature, since they are not within the
general definition of restitution as the return of something
wrongfully received.

n

Restitution and Constructive Contracts § 1--Definition.

In its typical sense, restitution is the return of something
wrongfully received.

(12)
Pollution and Conservation Laws § 3--Pollution--
Comprehensive Environmental Response, Compensation,
and Liability Act--Remedies--Response Costs--Distinction
From Environmental Damages.

The distinction between a polluter's liability for response
costs (42 U.S.C. § 9607(a)(4)(A)) and for natural resource
damages ( *219 42 U.S.C. § 9607(a)(4)(C)), in an
action under the Comprehensive Environmental Response,
Compensation, and Liability Act, is subject to much overlap.
Both may involve the restoration of polluted property to its

previously uncontaminated state.

(13)

Pollution and Conservation Laws § 3--Pollution--
Comprehensive Environmental Response, Compensation,
and Liability Act--Remedies--Response Costs--Future
Pollution.

The definition of response costs under the Comprehensive
Environmental Response, Compensation, and Liability Act
(42 U.S.C. § 9601(25)) is broad enough to include costs
incurred to prevent threatened future pollution where none

has yet occurred.

(14)
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Insurance Contracts and Coverage § 79--Risks Covered
by Liability Insurance--Property Damage--Environmental
Response Costs.

Pollution response costs incurred by environmental polluters
as a result of governmental actions against them under
the Comprehensive Environmental Response, Compensation,
and Liability Act (42 U.S.C. §§ 9606(a), 9607) were not
covered as “damages” under their respective comprehensive
general liability insurance policies, to the extent such costs
related to expenditures to prevent future pollution that had not
yet occurred.

COUNSEL

Moses Lasky, John E. Munter, Scott P. DeVries, Lasky, Haas,
Cohler & Munter and William L. Berry, Jr., for Petitioners.
John K. Van de Kamp, Attorney General, Andrea S.
Ordin, Chief Assistant Attorney General, Theodora Berger,
Assistant Attorney General, and Timothy R. Patterson,
Deputy Attorney General, as Amici Curiac on behalf of
Petitioners.

No appearance for Respondent.

Barry L. Bunshoft, Richard L. Seabolt, Andrew K. Gordon,
Bonnie L. O'Niell, Brian A. Kelly, Hancock, Rothert &
Bunshoft, Steven M. Crane and Morris, Polich & Purdy for
Real Parties in Interest. *220

HANING, J.

This extraordinary writ proceeding arises from a declaratory
relief action brought against environmental polluters by
their insurers. Petitioners Aerojet-General Corporation and
Cordova Chemical Company seek a writ of mandate to
set aside an order granting real party insurance companies'
summary adjudication of the issue that no portion of
environmental cleanup and restoration costs, imposed upon
petitioners by the state and federal governments, constitute
damages within the meaning of petitioners' comprehensive
general liability policies. We issued an order to show cause in
lieu of an alternative writ, and heard oral argument. We issue
a peremptory writ of mandate.

L.
Since the early 1950's petitioners have operated a research
and development facility near Sacramento, California, where
they developed rocket engines, rocket components, and
related products for the country's aerospace and defense
programs. Petitioners' operations involved the use of various
toxic chemicals. In 1979 government regulatory agencies
discovered that toxic chemicals had entered the soil and

groundwater beneath petitioners' facility, and had leached
into the groundwater of neighboring properties and into the
American River.

On December 26, 1979, the State of California filed a
“Complaint for Injunction[,] Abatement, and Other Equitable
and Civil Monetary Relief” against petitioners in Sacramento
County Superior Court. The state alleged that petitioners'
discharge of toxic chemical wastes had polluted stateowned
waters, both groundwater and the American River, causing

“impairment and destruction” of a “natural resource of this

state.” !

In addition to civil penalties and an injunction
to prevent further discharge of hazardous substances into
state waters, the state's lawsuit sought to compel cleanup
of the pollution. The state alleged that protection of the
water resource required the removal of hazardous wastes
from the groundwater to the extent possible, and removal
of such wastes which had yet to reach groundwater from
petitioners' disposal sites. Accordingly, the state's complaint
included a cause of action for “Recovery of Expenditures
for Cleanup, Abatement *221 and Remedial Work™ under
Water Code section 13304. The state alleged it had “spent, and
[was] continuing to spend, substantial sums for performance
of cleanup, abatement and remedial work,” and prayed for
reimbursement from petitioners for the amounts expended.

On January 15, 1986, the United States Department of
Justice, at the request of the Environmental Protection
Agency, brought suit against petitioners in the United States
District Court for the Eastern District of California. The
action was brought pursuant to sections 106(a) and 107 of
the Comprehensive Environmental Response, Compensation,
and Liability Act (CERCLA) (42 U.S.C. §§ 9606(a), 9607),
and other federal statutes. The federal complaint alleged
that hazardous chemicals and pollutants had migrated from
petitioners' facility to the soil, then to the groundwater and
ultimately to the American River, a navigable waterway of
the United States. The United States claimed both present
and future damage to the environment, and sought injunctive
relief to abate an “imminent and substantial endangerment to
public health, welfare or [the] environment.”

The complaint also alleged that the United States, in order
to combat the effects of petitioners' pollution, had incurred
and was incurring “response costs” as defined by CERCLA
(see 42 U.S.C. § 9601(25)), for which petitioners were liable
(42 U.S.C. § 9607). CERCLA defines the costs of “response”
to include costs of removal of hazardous substances from
the environment and the costs of other remedial work. (42
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U.S.C. § 9601(25).) 2 CERCLA provides that any person or
business entity responsible for a release or threatened release
of hazardous substances “shall be liable for ... [{]] all costs
of removal or remedial action incurred by the United States
.2 (42 US.C. § 9607(a)(4)(A).)
The same day the federal complaint was filed, the State of

Government or a State

California filed a similar CERCLA complaint in the Eastern
District. The state's complaint generally tracks the federal
pleading and likewise alleged the state had incurred “response
costs” as defined by CERCLA.

Under the CERCLA statutory scheme, the government may
postpone litigation of liability and obtain an injunction
to compel a polluter to clean up its pollution, or the
government may conduct the cleanup itself and then sue the
polluter for reimbursement. (42 U.S.C. §§ 9606, 9607; see
United *222 States v. Bliss (E.D.Mo. 1987) 667 F.Supp.
1298.) As a third alternative, CERCLA provides that the
federal government may designate the targeted polluter as
a “potentially responsible part[y]” and, to foster settlement
of a CERCLA action, may permit the polluter to clean up
or otherwise respond to environmental pollution. Such an
agreement is generally embodied in a consent decree. (42
U.S.C. § 9622(a), (b), (d); see generally Note, Superfund
Settlements: The Failed Promise of the 1986 Amendments,
(1988) 74 Va. L. Rev. 123.)

Although we are not provided with precise information,
it is not disputed that petitioners have responded to the
government lawsuits by engaging in cleanup activities
designed to correct and mitigate environmental damage and
facilitate a settlement of the actions. Petitioners claim to have
expended “tens of millions of dollars” on cleanup, removal
of chemicals from the groundwater, and activity designed
to prevent chemicals already in the soil from migrating into
the groundwater. We are informed that the state and federal
governments and petitioners have entered into a consent
decree concerning response costs, which is still subject to
public comment (see 42 U.S.C. § 9622(d)(2)(B)), and is
not included in the record. The CERCLA consent decree
evidently incorporates not only the state and federal CERCLA
actions, but also the state action seeking analogous cleanup
costs under Water Code section 13304.

Petitioners seek to recoup their response costs from their
liability insurers. During the period of their Sacramento
operations petitioners have carried comprehensive general
liability (CGL) insurance purchased from real parties in
interest. The parties agree that the operative coverage

provision of virtually all the policies is essentially identical:
the insurer agreed “[t]o pay on behalf of the Insured all
sums which the Insured shall become legally obligated to
pay as damages because of injury to or loss, destruction or
loss of use of property.” (Italics added.) The policies do not
specifically define “damages.” Petitioners tendered defense
of the government actions to real parties, who refused to
defend and denied coverage.

To seek resolution of the coverage question, two of real
party insurers brought the instant declaratory relief action
against petitioners and remaining real parties. The action
sought a declaration that the insurers had no duty to indemnify
petitioners under the policy language. Real parties then
moved for summary adjudication of two issues: (1) that the
government actions against petitioners “assert only claims
for equitable relief,” and (2) that the policy language quoted
above “limit[s] the insurers' obligations to legal claims for
'damages' asserted against the insured, [and the insurers]
have no obligation with respect to claims for equitable relief
asserted against the insured[.]” *223

No extrinsic evidence touching upon the parties'
interpretation of the term “damages,” or any other portion of
the coverage clause, was admitted in support of the motion
or as evidence of an undisputed material fact. Rather, the
motion argued that as a matter of law “damages” as used in
the policy must be interpreted in a strictly technical sense to
mean damages awarded in an action at law, but not to response
costs in CERCLA litigation.

The trial court granted real parties' motion for summary
adjudication of both issues, i.e., that the government claims
sought equitable relief and that the policy language did not
afford coverage for equitable relief, but only for a traditional
award of damages in an action at law. The trial court thus ruled

as a matter of law that no portion of environmental cleanup

costs are “damages” within the meaning of the policies. 3

This timely petition followed.

II.
(1a) Petitioners contend the policies cover CERCLA response
costs because the layperson buying such insurance would
reasonably expect that an agreement “[t]o pay on behalf of
the Insured all sums which the Insured shall become legally
obligated to pay as damages because of injury to or loss,
destruction or loss of use of property” includes any monetary
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Aerojet-General Corp. v. Superior Court, 211 Cal.App.3d 216 (1989)

257 Cal.Rptr. 621

outlay incurred under compulsion of law. Real parties, noting
that CERCLA remedies are generally classified as forms
of equitable relief, respond that “damages” unambiguously
refers only to an award of legal damages in an *224 action at
law, and not expenses incurred to comply with orders granting
equitable relief or to comply with environmental laws and
regulations.

After an examination of both California law and the
considerable body of federal and sister state decisions
resolving this issue under CERCLA, we conclude that the
policies generally cover CERCLA response costs. Because
the trial court reached a contrary legal conclusion, petitioners

are entitled to relief. * We emphasize that we determine only
that some portion of the response costs are covered under the
policies of real parties. We do not attempt to divine the exact
components of those costs, nor can we at this stage of the
proceedings. Neither do we determine issues of exclusion of
coverage, which are not before us.

A.

(2) Since we have been called upon to interpret the policy
without extrinsic evidence, the interpretation is one of law
(Chong v. Fremont Indemnity Co. (1988) 202 Cal.App.3d
1097, 1100 [249 Cal.Rptr. 264]; see Congleton v. National
Union Fire Ins. Co. (1987) 189 Cal.App.3d 51, 59 [234
Cal.Rptr. 218]; Jarrett v. Allstate Ins. Co. (1962) 209
Cal.App.2d 804, 810 [26 Cal.Rptr. 231]), and we are not
bound by the legal interpretation made by the trial court.
(Sayble v. Feinman (1978) 76 Cal.App.3d 509, 512-513 [142
Cal.Rptr. 895]; Globe Indem. Co. v. State of California (1974)
43 Cal.App.3d 745, 749 [118 Cal.Rptr. 75].)

In interpreting an insurance contract we are guided by well-
established rules. (3) An insurance policy “should be read as a
lay[person] would read it and not as it might be analyzed by an
attorney or an insurance expert.” (Crane v. State Farm Fire &
Cas. Co. (1971) 5 Cal.3d 112, 115 [95 Cal.Rptr. 513, 485 P.2d
1129, 48 A.L.R.3d 1089], citation omitted.) “'In the absence
of circumstances indicating a contrary intention, words in
an insurance policy are to be used in their plain, ordinary
and popular sense rather than according to their strict legal
meaning. [Citations.]”" (4/lstate Ins. Co. v. Thompson (1988)
206 Cal.App.3d 933, 938 [254 Cal.Rptr. 84], quoting Jarrett
v. Allstate Ins. Co., supra, 209 Cal.App.2d at p. 811.) “Words
used in an insurance policy are to be interpreted according
to the plain meaning which a lay[person] would ordinarily
attach to them. Courts *225 will not adopt a strained or

absurd interpretation in order to create an ambiguity where
none exists.” (Reserve Insurance Co. v. Pisciotta (1982) 30
Cal.3d 800, 807 [180 Cal.Rptr. 628, 640 P.2d 764], citations
omitted.)

(4) Whether there is an ambiguity in policy language is to
be determined from the perspective of the layperson. (Spaid
v. Cal-Western States Life Ins. Co. (1982) 130 Cal.App.3d
803, 806 [182 Cal.Rptr. 3, 29 A.L.R.4th 1224].) Any such
ambiguity is to be resolved against the insurer. ( Reserve
Insurance Co. v. Pisciotta, supra, 30 Cal.3d at p. 807;
Insurance Co. of North America v. Sam Harris Constr. Co.
(1978) 22 Cal.3d 409, 412-413 [149 Cal.Rptr. 292, 583 P.2d
1335].) ( 5) To protect the insured's reasonable expectation
of coverage, the policy will be given such interpretation
as “semantically permissible” to “fairly achieve its object
of providing indemnity for the loss to which the insurance
relates.” (Harris v. Glens Falls Ins. Co. (1972) 6 Cal.3d 699,
701 [100 Cal.Rptr. 133, 493 P.2d 861], citations omitted,
Reserve Insurance Co. v. Pisciotta, supra, 30 Cal.3d at pp.
807-808.) If the ambiguity relates to the extent of coverage,
“'the language will be understood in its most inclusive sense,
for the benefit of the insured.” (Globe Indem. Co. v. State of
California, supra, 43 Cal.App.3d at p. 750, italics omitted,
quoting Continental Cas. Co. v. Phoenix Constr. Co. (1956)
46 Cal.2d 423,437-438 [296 P.2d 801,57 A.L.R.2d 914].) (6)
Whether the insured's expectation of coverage is reasonable is
a question of law. (Hallmark Ins. Co. v. Superior Court (1988)
201 Cal.App.3d 1014, 1019 [247 Cal.Rptr. 638].)

B.
For ease of reference, the pertinent coverage language is here
restated: “To pay on behalf of the Insured all sums which the
Insured shall become legally obligated to pay as damages
because of injury to or loss, destruction or loss of use of
property.” (Italics added.)

(1b) In contending this clause provides coverage for
environmental response costs, petitioners submit that the
term “damages” is either unambiguous, or is ambiguous
and therefore to be construed against the insurers. Asserting
that “damages” unambiguously includes response costs,
petitioners argue that “damages” is not to be accorded its
technical meaning of damages awarded in an action at
law, but its ordinary plain meaning. Petitioners contend the
ordinary plain meaning of “damages” includes any sums
payable under sanction of law, regardless of the nature of the
proceeding or of the relief sought. (See, e.g., Webster's New
Collegiate Dict. p. 286 [“damages” defined as “compensation
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in money imposed by law for loss or injury”]; Black's Law
Dict. (5th ed. 1979) pp. 351-352 [“damages” defined as
“[a] pecuniary compensation or indemnity, which may be
recovered in *226 the courts by any person who has suffered
loss, detriment, or injury, whether to his person, property, or
rights, through the unlawful act or omission or negligence of
another™].)

It is not unreasonable to argue that while a technical meaning
of “damages” may refer to an award in an action at law,
the ordinary plain meaning of damages is broader and
covers environmental response costs incurred at the behest
of government entities and under express or implied sanction
of law. The argument finds some support in Civil Code
section 3281, which defines “damages” as compensation for
the “detriment [caused by] the unlawful act or omission of
another ....” Petitioners observe their “detriment” is the same
whether the governments compelled them to initially incur the
response costs, or performed the cleanup themselves and then
sued petitioners for damages for reimbursement.

We conclude, however, that “damages” is not as clearly
read as petitioners would have it, and is subject to two
reasonable interpretations of its ordinary plain meaning. The
primary source of ambiguity is the obvious fact that “damages
because of injury to or loss, destruction or loss of use of
property” could mean damages at law or equitable monetary
relief designed to correct the damage to property. From the
standpoint of the lay insured, “damages” could well include
any sum expended under sanction of law, including both
money damages and sums paid out to an injured party in
response to its claim for equitable relief. Even a federal
CERCLA decision supporting real parties, a case discussed
infra, seems to agree with this conclusion. (Continental
Ins. v. Northeastern Pharmaceutical (8th Cir. 1988) 842
F.2d 977, 985, cert. den. 488 U.S. 821 [102 L.Ed.2d 43,
109 S.Ct. 66].) Since the insured purchased insurance for
property damage resulting from its negligent conduct, the
ambiguity is enhanced: the insured may reasonably expect
coverage for any sums expended, either at law or equity, as
a result of the insured's causing property damage to another.
The insured could thus reasonably conclude it was covered
for environmental cleanup costs, imposed upon it by the
government to remedy and prevent property damage, as well
as traditional legal damages.

This conclusion finds support in California law, particularly
Globe Indem. Co. v. State of California, supra, 43 Cal.App.3d

745.° In Globe, the insureds negligently caused a fire which

spread to adjacent property. The *227 state sued the insureds
to recoup its costs of suppressing the fire. The insureds argued
the fire suppression costs were covered under their CGL

13

policy insuring them for “'all sums which the insured shall
become legally obligated to pay as damages because of ...
property damage ....”" ( Id., at pp. 748-749.) The court found
an ambiguity whether fire suppression costs, which can only
be incurred once there is damage to property by fire, can
constitute damages payable “because of” property damage.
The court reasoned that since such costs must be preceded by
actual damage, and are “expended to prevent further damage
to tangible property,” one could reason that “the insureds
became legally obligated to pay these fire suppression costs
because of damage to tangible property.” ( Id. at p. 751, italics
in original.)

The Globe court resolved the ambiguity by interpreting the
policy in light of the reasonable expectations of the parties
regarding the scope of coverage. “When an insured takes out
an indemnity policy, as in this case, it is more reasonable to
suppose that he expects to be protected by his insurance in any
situation wherein he becomes liable for damage to tangible
property. It would seem strangely incongruous to him, as
it does to us, that his policy would cover him for damages
to tangible property destroyed through his negligence in
allowing a fire to escape but not for the sums incurred in
mitigating such damages by suppressing the fire.” (Globe
Indem. Co. v. State of California, supra, 43 Cal.App.3d at p.
751.)

Real parties argue that Globe is limited to an emergency
situation in which there is no time to seek the insurer's consent
to incur mitigation costs. This claim is based in part on
an issue not before either this court or the trial court, an
argument that the policy does not cover expense of the insured
incurred without the insurer's consent. In any case, real parties
read too much into the Globe opinion, and at the same time
have read too little: “A rule, reasonably applied, permitting
expenses incurred in the mitigation of damages to tangible
property to be recoverable under policies insuring against
liability incurred because of damages to tangible property
would seem to require universal application as it encourages
a most salutary course of conduct.” (Globe Indem. Co. v. State

of California, supra, 43 Cal.App.3d at p. 752, italics added.) ®

Under a Globe analysis, petitioners could reasonably expect
that funds expended to correct third party property damage
caused by pollution, and to mitigate the effects of that
damage, are covered by their CGL policies. Their pollution
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has damaged the groundwater and river water of the
state *228 and federal governments; petitioners could
reasonably believe that the governments' detriment would
be recompensed by a payment of damages. (Cf. Civ. Code,
§ 3281.) The fact that the damages do not take the form
of a traditional damage award in an action at law is not
determinative of the insureds' reasonable expectation of

coverage.

Petitioners have become legally obligated to clean up their
pollution by virtue of the polite but puissant compulsion of
CERCLA. At least to the reasonable insured, this obligation
is no less a legal sanction than that of a monetary judgment.
Indeed, having purchased insurance to cover them for
damages because of property damage, petitioners would be
surprised indeed to learn that coverage depended on whether
the proceeding employed to obtain recompense was defined
as “legal” or “equitable.” An insured reading the coverage
clause before us would reasonably conclude it provided
coverage for any economic outlay compelled by law to
rectify and mitigate property damage caused by the insured's
pollution. To phrase it another way, persons purchasing a
comprehensive general liability policy which promises “to
pay on behalf of the Insured all sums which the Insured
shall become legally obligated to pay as damages because
of injury to or loss, destruction or loss of use of property”
would reasonably expect to be insured if their negligence
caused injury to or loss, destruction or loss of use of
[another's] property. It would come as an unexpected, if not
incomprehensible, shock to the insureds to discover that their
insurance coverage was being denied because the plaintiff
chose to frame his complaint in equity rather than in law.

Real parties maintain, however, that the government suits
plainly seek only equitable relief and that “damages” is
an unambiguous term limited to an action at law. Real
parties contend that “damages” must restrict the meaning
of the preceding phrase, “all sums which the insured shall
become legally obligated to pay,” such that “damages”
necessarily limits coverage to a legal damage award. This
textual argument does not directly address the definitional
ambiguity of “damages.” Moreover, in making the argument
real parties effectively sunder “damages” from the additional
restrictive phrase “because of injury to or loss, destruction
or loss of use of property.” Indeed, at oral argument real
parties went so far as to contend that the coverage clause
actually ended at the word “damages,” and the “because
of ...” phrase was a separate “property damage clause.” This
argument is as much a sophistry as a transparent attempt

to persuade us to ignore our responsibility to interpret the
coverage clause as a whole. (See Civ. Code, § 1641 [contract
must be viewed as a whole and effect given to every part].)
The term “damages” does not stand by itself in a vacuum,
but is the keystone of the operative phrase “all sums which
the insured shall become legally obligated to pay as damages
because of injury to or loss, *229 destruction or loss of use of
property.” The Globe court found the “because of ...” phrase
reinforced the insured's reasonable expectation of coverage
for environmental cleanup costs. In short, real parties cannot
seek a declaration of their responsibility under the coverage
clause by asking the court to ignore the operative language of
the clause itself.

Real parties also contend there can be no “damages” under the
policy because the government suits do not allege property
damage. (For the purpose of this argument, real parties seem
to reverse their position that the “damages” and the “property
damage” segments of the coverage clause are severable.) With
regard to the state and federal CERCLA complaints, real
parties contend the suits are not for damages, but simply an
exercise of police power. We defer discussion of this point to
part II(C) below. (7a) With regard to the two state complaints,
real parties claim there are no “damages” involved because
the state cannot sue for “damages” as would a traditional, fee-
simple-absolute property holder. Real parties assert that the
concept of public ownership of water, presumably because
limited to rights of use and regulation, is a “19th-century
fiction.” The short answer to this contention is that real parties
did not challenge the state's standing below, and should not
be permitted to do so now. However, since we conclude
real parties are mistaken and the issue could arise again, we
resolve it here.

(8) In this state, all ownership of water is usufructuary;
water rights decisions “do not speak of the ownership of
water, but only of the right to its use.” (United States v.
State Water Resources Control Bd. (1986) 182 Cal.App.3d 82,
100 [227 Cal.Rptr. 161], citations omitted.) ( 9) The state's
property interest in groundwater, as established by Water
Code section 102 (see fn. 1, supra) is no less usufructuary
than that of private ownership, and public waters may be
duly used, regulated and controlled in the public interest.
(See National Audubon Society v. Superior Court, supra, 33
Cal.3d at p. 441; Meridian, Ltd. v. San Francisco (1939)
13 Cal.2d 424, 445 [90 P.2d 537].) ( 7b) The state's public
trust interest in the navigable portions of the American River
is similarly sufficient for standing to claim damages caused
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by environmental pollution. ( National Audubon Society v.
Superior Court, supra, at pp. 445-448.)

Unquestionably, the state and federal governments are
third party property owners for purposes of insurance
coverage. Pollution of the ground and river waters is
damage to public property, as well as a direct injury to
public welfare. (See Port of Portland v. Water Quality
Ins. Syndicate (9th Cir. 1986) 796 F.2d 1188, 1193-1194.)
Indeed, even real parties' authorities note the great weight of
authority holding environmental contamination to be *230
“property damage.” (See Continental Ins. v. Northeastern

Pharmaceutical, supra, 842 F.2d at pp. 983-984.) 7

(10a) Real parties further argue that CERCLA cleanup costs
are “restitutionary” in nature, and that several California cases
hold that restitutionary payments are not “damages” in the
insurance context. (See Hackethal v. National Casualty Co.
(1987) 189 Cal.App.3d 1102 [234 Cal.Rptr. 853]; Jaffe v.
Cranford Ins. Co. (1985) 168 Cal.App.3d 930 [214 Cal.Rptr.
567]; Nationwide Ins. Co. v. King (S.D.Cal. 1987) 673 F.Supp.
384; see also United Pacific Ins. Co. v. Hall (1988) 199
Cal.App.3d 551 [245 Cal.Rptr. 99]; State Farm Fire &
Cas. Co. v. Superior Court (1987) 191 Cal.App.3d 74 [236
Cal.Rptr. 216].)

Real parties place far too much weight on the broad assertion
that CERCLA cleanup costs are restitutionary. True, the
federal decisions construing CERCLA describe suits seeking
response costs as involving equitable relief. (Maryland Cas.
Co. v. Armco, Inc. (4th Cir. 1987) 822 F.2d 1348, 1351, cert.
den. (1988) 484 U.S. 1008 [98 L.Ed.2d 654, 108 S.Ct. 703];
see United States v. Northeastern Pharmaceutical (8th Cir.
1986) 810 F.2d 726, 749, cert. den. (1987) 484 U.S. 1008
[98 L.Ed.2d 102, 108 S.Ct. 146]: “When the government
seeks recovery of its response costs under CERCLA ... it is
in effect seeking equitable relief in the form of restitution or
reimbursement of the costs it expended in order to respond to
the health and environmental danger presented by hazardous
substances.”)

But the equitable nature of CERCLA relief begins, not ends,
the inquiry into the reasonable expectation of the insured
regarding coverage. Especially where, as here, the insured
does not simply reimburse the government for its response
costs, but incurs a direct out-of-pocket economic detriment
for the response costs in the first instance, the question is
not whether the action or the relief sought is equitable or
legal, but whether the insured has a reasonable expectation

that such costs are insured as “damages because of injury to

or loss, destruction or loss of use of property.” 8 The insured
who *231 has caused damage to another's property by
pollution, and who is required under compulsion of CERCLA
to incur response costs to clean up the damage by restoring the
polluted areas to their prepolluted condition, or to reimburse
the injured party for its costs in doing so, may reasonably
expect that its insurance for property damage will cover those
costs.

This is especially true because CERCLA response costs,
while arising from an essentially equitable proceeding, may
not in effect be restitutionary. (11), ( 10b) In its typical sense,
restitution is the return of something wrongfully received.
Response costs, whether incurred directly by the polluter or
paid to reimburse the government for its cleanup efforts,
do not fit easily into this definition. Furthermore, the cost
of restoration of property to its undamaged condition is
one measure of compensatory property damages. (Geddes &
Smith, Inc. v. St. Paul Mercury Indem. Co. (1965) 63 Cal.2d
602, 604-605 [47 Cal.Rptr. 564, 407 P.2d 868]; Raven's
Cove Townhomes, Inc. v. Knuppe Development Co. (1981)
114 Cal.App.3d 783, 801-802 [171 Cal.Rptr. 334]; 4 Witkin,
Summary of Cal. Law (8th ed. 1974) Torts, § 919, p. 3204;
see United States Aviex Co. v. Travelers Ins. Co. (1983) 125
Mich.App. 579 [336 N.W.2d 838, 843] [“The damage to the
natural resources is simply measured in the cost to restore the
water to its original state.”].

Nothing in the five decisions cited by real parties (see p. 230,

ante) compels a different conclusion. 9 State Farm and United
Pacific hold only that there is no coverage for “damages” in
criminal or juvenile proceedings where “damages” are not
sought. Jaffe involved a criminal prosecution of a doctor
for Medi-Cal overcharges. Jaffe argued that his insurance
policy covered a suit for civil restitution of the overpayments
brought under Welfare and Institutions Code sections 14170
et seq. The court noted this posed a classic restitutionary
scenario: “The defendant is asked to return something he
wrongfully received; he is not asked to compensate the
plaintiff for injury suffered as a result of his conduct.” (Jaffe v.
Cranford Ins. Co., supra, 168 Cal.App.3d atp. 935.) The court
thus concluded that “payments of a restitutionary nature, if
sought by the state pursuant to [ Welfare and Institutions Code]
sections 14170 et seq., are not 'damages' within the meaning
of Jaffe's policy.” (Ibid., fn. omitted.) The restitution sought
from Jaffe was *232 within the definition of the return of
something wrongfully received, while the response costs at
issue in this case are not. Jaffe is limited to its particular facts
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and is of little pertinence to the interpretation of the coverage
clause herein against the statutory backdrop of CERCLA.

Hackethal is even less apposite. It concerned a policy of
income reimbursement for attendance at a “'trial of a civil suit
for damages against the insured alleged to have been caused
by malpractice.”" (Hackethal v. National Casualty Co., supra,
189 Cal.App.3d at pp. 1104-1105, italics omitted.) The court
held the policy did not apply to a Board of Medical Quality
Assurance administrative hearing because it was not a suit for
damages, even though Dr. Hackethal was “damaged” by the
resultant license suspension. Finally, Nationwide only holds
that there is no coverage for “damages” for a suit seeking an
injunction for the removal of an air conditioner for violation
of condominium restrictions. Obviously, there was no issue
in that case of property damage and any sums expended
“because of” that damage.

(1c) We thus conclude that “damages because of injury to
or loss, destruction or loss of use of property” is ambiguous
with regard to response costs, and that the ambiguity must
be construed against the insurer to maximize the scope of
reasonably expected coverage. ( Reserve Insurance Co. v.
Pisciotta, supra, 30 Cal.3d at p. 807; Insurance Co. of North
America v. Sam Harris Constr. Co., supra, 22 Cal.3d at pp.
412-413))

C.

A review of federal and sister-state authority deciding the
response costs issue under CERCLA shows that the great
weight of authority is consistent with our decision. Real
parties, however, rely heavily on two circuit court decisions
applying the laws of Maryland and Missouri, which have held
that response costs are not damages: Maryland Cas. Co. v.
Armco, Inc., supra, 822 F.2d 1348, and Continental Ins. v.
Northeastern Pharmaceutical, supra, 842 F.2d 977.

In Armco, the Fourth Circuit held that a suit under CERCLA
for injunctive relief and reimbursement of remedial costs was
not a claim for “damages” under a CGL policy. However,
Armco was a diversity case decided under Maryland law
which, unlike California, “adopt[s] the somewhat narrow,
technical definition of damages.” (Maryland Cas. Co. v.
Armco, Inc., supra, 822 F.2d at p. 1352.) The definition
used by the court was taken from Aetna Casualty and Surety
Company v. Hanna (5th Cir. 1955) 224 F.2d 499, 503:
damages includes “only payments to third persons when
those persons have a legal claim for damages.” Hanna is
a non-CERCLA case *233 applying Florida law to an

insured seeking coverage for costs and expenses incurred
in responding to a mandatory injunction. It is not clear
why the Armco court turned to a 30-year-old case for a
definition of “damages,” a definition which is essentially
a tautology defining damages as payment to a person who
has “a legal claim for damages.” In any event, following
its narrow “damages” definition under Maryland law, the
Armco court concluded that CERCLA costs were not legal
damages, but sums arising from equitable relief. The court
also expressed the opinion that insurance policies should
not be construed to cover “essentially prophylactic” or
“harmavoidance” measures, as opposed to “damages arising
from actual, tangible injury.” (Maryland Cas. Co. v. Armco,
Inc., supra, at p. 1353.)

In Continental, the Eighth Circuit reached a similar result,
but only in a sharply divided en banc decision. The majority
applied the law of the forum state, Missouri, which provided
for an ordinary, plain meaning construction of insurance
policies. (Continental Ins. v. Northeastern Pharmaceutical,
supra, 842 F.2d at p. 985.) The majority then noted that
“outside the insurance context,” the term “damages” was
ambiguous and could encompass legal damages or equitable
monetary relief. “[F]rom the viewpoint of the lay insured,
the term 'damages' could reasonably include all monetary
claims, whether such claims are described as damages,
expenses, costs, or losses.” (Ibid.) Inexplicably, the majority
then concluded that in the context of insurance the term
“damages” was not ambiguous and was limited to traditional
legal damages. The majority relied primarily on Armco and
Hanna, decisions espousing a narrow, technical definition of
damages. The majority also relied on several non-CERCLA
cases which hold that the costs of compliance with an
injunction have generally not been considered “damages” in
the insurance context. (/d., at p. 986, and cases cited therein.)

As was the Armco court, the Continental majority was
concerned that absent a limited definition of damages, “all
sums which the insured shall become legally obligated to

@

pay as damages™ would be reduced to “'all sums which the

kRl

insured shall become legally obligated to pay.” (Continental
Ins. v. Northeastern Pharmaceutical, supra, 842 F.2d at
p. 986, italics in original.) “The expansive reading of the
term 'damages' urged by the state would render the term
'all sums' virtually meaningless. 'If the term “damages
is given the broad, boundless connotations sought by the
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[insured], then the term “damages “ in the contract ...

would become mere surplusage, because any obligation to
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pay would be covered. ...”" (Ibid., italics omitted, quoting
Maryland Casualty Co. v. Armco, supra, 822 F.2d at p. 1352.)

The dissent in Continental noted that Missouri law, like
California's, requires a reasonable-layperson construction
of insurance policies. Under that construction “damages”
should have been read to include cleanup *234 costs. The
dissent sharply criticized the majority for following Armco's
technical-meaning rule and ignoring Missouri law: “[T]he
majority rejects the dictionary definition of 'damages' on the
ground that in the insurance context the word has a technical
meaning which does not include the cost of restoring real
property to the predamage condition. While this may be
justified under the law of some states, it certainly is not
under Missouri law. The legal definition of 'damages' under
Missouri law ... includes the cost of restoring real property to
its pre-damaged condition.” (Continental Ins. v. Northeastern
Pharmaceutical, supra, 842 F.2d at p. 988, citation omitted
(dis. opn. of Heaney, J., Lay, J. & Fagg, J.) “If the insurer
wished to use a technical legal meaning for [damages] which
differed from the accepted dictionary definition, it should
have explicitly done so.” (/bid.) The dissent also argued that
Hanna, the intellectual keystone of the Armco decision, “is
of doubtful applicability.” (/d., at p. 989.) Hanna simply held
that under Florida law, which did not provide for damages for
restoration of property to its predamaged state, there was no
insurance coverage for an injunction directing the defendant
to restore the property. (Ibid.)

In addition to Armco and Continental, real parties rely on
Cincinnati Ins. Co. v. Milliken and Co. (4th Cir. 1988) 857
F.2d 979; Travelers Ins. Co. v. Ross Elec. of Washington, Inc.
(W.D.Wash. 1988) 685 F.Supp. 742; and Verlan, Ltd. v. John
L. Armitage & Co. (N.D.II1. 1988) 695 F.Supp. 950. All three
ofthese decisions rely exclusively, and somewhat uncritically,
on Armco and the Continental majority opinion.

The reasoning of both Armco and the Continental majority
opinions is based on rules of interpretation or construction
adverse to California law, and thus should not be considered
persuasive. Armco is based on a technical definition of
damages apparently required under Maryland law, and
Continental follows such a definition in derogation of the
reasonable layperson test proper under the forum-state law
under review. Both cases argue that a broader construction
of “damages” would render the term surplusage, requiring
coverage of essentially any obligation to pay. As discussed
above, a construction of “damages” which includes sums
connected with equitable relief is not a boundless universe -

such “damages” still must be “because of” property damage.
Thus, Armco's conclusion that an insurer would be held
liable for prophylactic safety measures, taken in advance of
any damage to property, is not applicable to the policies
under review. Neither is real parties' extrapolation that the
insurer would be liable for the costs of compliance with
government safety regulations, such as OSHA regulations,
rules requiring fire extinguishers, protective clothing, and the
like. Such prophylactic costs are not incurred “because of
injury to or loss, destruction or loss of use of property” for
the simple reason that no property damage has yet occurred,
and such costs are ordinary business expenses. At oral *235

argument, petitioners made it clear that they are not seeking
coverage for such items.

Finally, real parties contend that damages cannot be claimed
in the CERCLA actions because the governments have not
sued under a CERCLA provision for recovery of damages
to natural resources. The suits seek liability under 42 United
States Code section 9607(a)(4)(A), which provides that the
polluter shall be responsible for response costs. Section
9607(a)(4)(C) of 42 United States Code provides a separate
basis of liability for “damages for injury to, or destruction
of, or loss of natural resources, ...” The statutory distinction
between response costs and natural resources damages,
however, does not alter the reasonable expectation of the
insured that cleanup costs are “damages.” (Continental Ins. v.
Northeastern Pharmaceutical, supra, 842 F.2d at pp. 989-990
(dis. opn. of Heaney, J., Lay, J. & Fagg, J.) The distinction is
not entirely clear: “While CERCLA provides separate claims
for recovery of costs incurred for 'remedial action,' and for
damage to natural resources, it can be expected that there is
a great deal of overlap between the two.” (United States v.
Shell Oil Co. (D.Colo. 1985) 605 F.Supp. 1064, 1084-1085,
fn. 10, citations omitted.) Both may involve the restoration
of polluted property to its previously uncontaminated state.
The costs of contamination and restoration may be a measure
of “natural resource damages” under CERCLA. (State of
Idaho v. Bunker Hill Co. (D.Idaho 1986) 635 F.Supp. 665,
675-676.) (1d) As the Continental dissent concluded, it is
not unreasonable for the layperson to expect that restorative
response costs are insured.

Numerous federal and sister-state decisions reject Armco
and Continental or otherwise favor petitioners' position.
The dissent in Continental (which is consistent with the
original panel opinion, 811 F.2d 1180) notes that “the cases
applying state law requiring the words in an insurance policy
to be given their ordinary, non-technical meaning support”
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the dissent's position. (Continental Ins. v. Northeastern
Pharmaceutical, supra, 842 F.2d at p. 990.)

In Port of Portland v. Water Quality Ins. Syndicate, supra,
796 F.2d 1188, although the main issue was whether an oil
spill constituted “property damage,” the court concluded “that
discharge of pollution into water causes damage to tangible
property and hence cleanup costs are recoverable under a
property damage liability clause.” (/d., at p. 1194.) In New
Castle County v. Hartford Acc. and Indem. Co. (D.Del. 1987)
673 F.Supp. 1359, the district court noted that Delaware
law required an “'ordinary, usual meaning” interpretation of
insurance policies. (/d., at p. 1365, quoting Johnston v. Tally
Ho, Inc. (Del.Super.Ct. 1973) 303 A.2d 677, 679.) Since
the dictionary definition of damages does not distinguish
between actions in law and equity, the CERCLA claims for
injunctive and other equitable *236 relief-including cleanup
costs-were covered as “damages” under a CGL policy. The
claims “involve costs that the [insured] may become 'legally
obligated to pay' as a result of injuries sustained by the
respective [p]laintiffs or compensation imposed by law for a
wrong.” (/d., at pp. 1365-1366.)

In an oft-cited decision, United States Aviex Co. v. Travelers
Ins. Co., supra, 336 N.W.2d 838, the Michigan Court of
Appeals rejected Hanna and its cognate cases as interpreting
“damages” too narrowly. “If the state were to sue in court
to recover in traditional 'damages', including the state's costs
incurred in cleaning up the contamination, for the injury to
the groundwater, [the insurer's] obligation to defend against
the lawsuit and to pay damages would be clear. It is merely
fortuitous from the standpoint of either [the insured] or [the
insurer] that the state has chosen to have [the insured] remedy
the contamination problem, rather than choosing to incur the
costs of clean-up itself and then suing [the insured] to recover
those costs. The damage to the natural resources is simply
measured in the cost to restore the water to its original state.”
(Id., at p. 843, citations omitted, italics added.)

In Fireman's Fund Ins. Companies v. Ex-Cell-O Corp.
(E.D.Mich. 1987) 662 F.Supp. 71, 75, the court was more
succinct: “[Cloverage does not hinge on the form of action
taken or the nature of relief sought, but on an actual or
threatened use of legal process to coerce payment or conduct
by a policyholder.” The district court relied on the emphasized
language of United States Aviex above and concluded
“’damages' include money spent to clean up environmental
contamination.” (/bid.) Relying on both United States Aviex
and Fireman's Fund, the Eastern District of Pennsylvania

reached the same result. (Centennial Ins. Co. v. Lumbermens
Mut. Cas. Co. (E.D.Pa. 1987) 677 F.Supp. 342; accord,
Independent Petrochem. Corp. v. Aetna Cas. & Sur. (D.D.C.
1986) 654 F.Supp. 1334; Gloucester Tp. v. Maryland Cas. Co.
(D.N.J. 1987) 668 F.Supp. 394.)

Finally, in Broadwell Realty v. Fidelity & Cas.
(N.J.Super.Ct.App.Div. 1987) 528 A.2d 76, the court held the
insurer was liable to pay as damages government-mandated
cleanup costs, on the ground that the costs represented a
legal obligation owing because of property damage. (/d., at
p. 81.) The court reasoned that the mere fact the cleanup
costs were incurred by the insured to comply with a cleanup
order, and were not damages paid to a third party, was not
enough to prevent coverage. “The insured's expenditures were
made to discharge its legal obligation to the [New Jersey
Department of Environmental Protection] or, at the very
least, to prevent what would have been an avoidable legal
obligation to pay damages to a third party. The expenses
were incurred by virtue of the in terrorem and coercive effect
of the [Department's] directive. The harm to the State, by
reason of the discharge of pollutants into its streams, and to
others was continuing *237 and ongoing. ... Under these
circumstances, the [cleanup] expenses constituted 'damages'
which Broadwell was legally obliged to pay.” (/d., at p. 82.)

These decisions render a broader interpretation of “damages”
consistent with the reasonable expectations of the insured.
The insured expects to be covered for sums expended as a
result of a legal obligation, regardless of whether the nature
of that obligation is legal or equitable. This is especially
true when the sums are expended to remedy pollution-
caused property damage. Such sums are expended because
of the polluter's obligation to the government to conduct
cleanup operations, and are thus a legal obligation to pay
“because of” property damage. (Moreover, as the Continental
dissent noted, the insurance companies are free to rewrite
their policies to cure the ambiguity surrounding the word
“damages.”)

The interpretation of the coverage clauses under review
to encompass cleanup costs is also supported by sound
public policy. The California Attorney General, appearing as
amicus curiae for petitioners, posits that if an insured polluter
knows it is covered for cleanup costs, cleanup activities
will be conducted sooner and with greater cooperation with
government. Thus, in the long run insurance coverage would
seem to enhance the quality of environmental protection.
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II1.

We concur with the majority of reported decisions that
response costs incurred under CERCLA and Water Code
section 13304 are “damages because of injury to or loss,
destruction or loss of use of property damage” within the
meaning of the CGL coverage clauses at issue. We have
reached this conclusion without benefit of a specific factual
record of the exact nature and scope of petitioners' response
costs in this particular case. We thus qualify our holding with
the caveat that not all of petitioners' economic outlays may
be considered “damages.” (13), ( 14) While the CERCLA
definition of “response costs” is broad enough to include costs
incurred to prevent threatened future pollution where none
has yet occurred, those response costs covered as damages
must be those in the subset of costs incurred “because of”
property damage. Undoubtedly, some portion of the response
costs in this case will be covered as “damages,” because they
will constitute legally compelled expenses for the cleanup of
extant pollution. The consent decree might, however, require
an expenditure to prevent future pollution of a type which
has not yet occurred, or to prevent pollution from a source
which has not yet caused pollution. These costs would not be
causally related to property damage and would therefore not
be covered as “damages” under the policies.

This is illustrated by the following hypothetical: Petitioners
have two underground storage tanks for toxic waste. Tank #1
has leaked wastes into *238 the soil which have migrated
to the groundwater or otherwise polluted the environment.
Tank #2 has not leaked, but government inspectors discover
that it does not comply with regulatory requirements, and
could eventually leak unless corrective measures are taken.
Response costs associated with Tank #1 will be covered as
damages, because pollution has occurred. Tank #2 would not
be covered. Likewise, the expense of capital improvements
to prevent pollution in an area of a facility where there is
none, or improvements or safety paraphernalia required by
government regulation and not causally related to property
damage, would not be covered as “damages.” The exact
nature of the response costs, as embodied in the consent
decree, will no doubt be established at trial of the declaratory
relief action below.

To summarize, petitioners purchased CGL policies protecting
them in the event their insured conduct caused injury to or
loss, destruction or loss of use of another's property. The
government lawsuits contend that such events transpired. To
that extent, petitioners are entitled to rely on their policies for
protection.

Iv.
The superior court erred in granting real parties' motion for
summary adjudication. Accordingly, petitioners are entitled to
an extraordinary writ to vacate the order granting real parties
summary adjudication of issues.

Let a peremptory writ of mandate issue commanding
respondent Superior Court of San Mateo County to vacate its
order granting summary adjudication of issues, and to enter
in its place a new and different order denying said motion.

Low P. J., and King, J., concurred.
A petition for a rehearing was denied May 18, 1989, and the
following opinion was then rendered:

THE COURT "

Real parties in interest petition for rehearing contending we
have omitted or misstated material facts in our opinion filed
April 19, 1989. We have reviewed the allegations of the
petition and have found them without merit. We deny the
petition for rehearing and add the following comments.

There has been considerable confusion in this case over
the role played by the extrinsic evidence in the trial court.
Although some extrinsic evidence was presented below, it
was entirely stricken on cross-motions to strike and the trial
court resolved the question as a matter of law. When this
was *239 drawn to real parties' attention at oral argument,
they responded only that one piece of extrinsic evidence,
a letter allegedly denying a previous insurance claim, was
not stricken. Real parties, however, were mistaken, and in
footnote 3 of our opinion we accurately discuss the role and
the fate of extrinsic evidence in this case. In the petition
for rehearing real parties argue that “the trial court's ruling
on Aecrojet's objections and motion to strike was limited to
striking the evidence in real parties' reply. [{] At no point
in the record is there a ruling by the trial court striking the
evidence submitted with the original motion.”

Aside from the fact that the current contention is broader
than real parties' response at oral argument, we cannot agree
with real parties' interpretation of the record. Real parties
accompanied their motion for summary adjudication with
numerous items of purported extrinsic evidence. These items
were not cited as supportive evidence of either of the two
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material facts set forth in real parties' separate statement of
material facts. Indeed, real parties took pains to note again and
again that the motion posed only a legal question of insurance
contract interpretation; for instance, real parties stated that the
motion “presents a legal issue that depends only on the plain
meaning of the insurance policies.” The motion suggested the
factual matters were not necessary to resolve the legal issue,
and were presented only for “context.” In its opposition to
the summary judgment motion, Aerojet attached numerous
items of purported extrinsic evidence. In their reply brief, real
parties presented additional evidentiary items.

Acrojet filed a motion to strike the purported evidence
submitted in support of both the motion for summary
adjudication and the reply brief. Aerojet's motion was made
“on the ground that the material sought to be stricken does
not relate to the issues or to the allegedly undisputed facts set
forth in [real parties'] Separate Statement [of Material Facts],
and, in the case of evidentiary materials, is not listed in said
Separate Statement as supporting evidence, all in violation
of the applicable statute and Rules of Court.” The motion to
strike was not limited to the reply brief and was not made
on the ground that any extrinsic evidence should have been
presented with the original motion. Real parties filed their
own motion to strike several factual assertions of Aerojet's
opposition brief as well as its supporting extrinsic evidence.

At the hearing on the motion for summary adjudication, the
trial court stated: “Now, moving on through the objections and
the motion [sic] to strike certain evidence. I don't know which
order they came in but I've looked at them both being as far
as Chesire's, the way I understand, the evidence that [Aerojet
is] objecting to is in the reply memorandum which would not
be proper and I would sustain it. And it would not enter into
my decision on the motion. []] As to [real parties' counsel's]
objection to Aerojet's, *240 I would grant it be stricken. I
see no relevance in that in the way I have determined and read
the case and the motion that is before me.” (Italics added.)

Footnotes

It is clear, especially from the court's later ruling denying a
motion for reconsideration, that the trial court considered the
question one of law. This is the only evident basis for the trial
court's granting in its entirety real parties' motion to strike,
which targeted Aerojet's extrinsic evidence, with the last
sentence of the quoted passage. Although the court suggested
its “understanding” of Aerojet's objections as speaking to
the reply only, the court's ruling “and I would sustain it”
clearly sustained the objections in their entirety. Curiously,
real parties neither sought clarification that their original-
motion evidence was still in the case nor focused on that
evidence in the ensuing argument on the issue of law raised
by the motion. In light of these circumstances, and the parties'
obvious understanding, shared by the court, that the issue
was purely a question of law, we think it clear the extrinsic
evidence played and continues to play no role in this case, and
we adhere to the phrasing of our opinion.

We also comment on an argument raised in the petition
for rehearing concerning the coverage clause. As noted in
our opinion, real parties contended at oral argument that
the coverage clause actually ended at the word “damages”
and the ensuing “because of ..” phrase was a separate
“property damage clause.” Having suffered defeat in the writ
proceeding real parties now urge in their petition for rehearing
that “[r]eal parties did not and do not make that contention.”
This claim is wholly inaccurate. Real parties, having made the
contention, may not now deny it to suit their present needs.
One may not alter one's appellate argument as the chameleon
does his color, to suit whatever terrain one inhabits at the
moment.

Low, P. J., and King, J., concurred.

A petition for a rehearing was denied May 18, 1989, and the
petition of real parties in interest for review by the Supreme
Court was denied August 10, 1989. Panelli, J., was of the
opinion that the petition should be granted. *241

1 Water Code section 102 provides, in part, that “[a]ll water within the State is the property of the people of the State, ...”
In suing petitioners the state was exercising its power to ensure a reasonable and beneficial use of the water in the
public interest. (Cal. Const., art. X, § 2; see Wat. Code, 8§ 12922, declaring the People “have a primary interest in the
correction and prevention of irreparable damage to, or impaired use of, the ground water basins of this State.”) The state
also asserted a “public trust” interest in the American River. (See National Audubon Society v. Superior Court (1983) 33
Cal.3d 419, 445-453 [189 Cal.Rptr. 346, 658 P.2d 709], cert. den., 464 U.S. 977 [78 L.Ed.2d 351, 104 S.Ct. 413].)

2 The definition of response costs includes two basic components: costs of removal, defined as the cleanup or removal of
hazardous substances in the event of their release or threatened release into the environment (42 U.S.C. § 9601(23)),
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Aerojet-General Corp. v. Superior Court, 211 Cal.App.3d 216 (1989)
257 Cal.Rptr. 621

and costs of remedial actions, defined as “actions consistent with permanent remedy taken instead of or in addition to
removal actions ... to prevent or minimize the release of hazardous substances so that they do not migrate to cause
substantial danger to present or future public health or welfare or the environment.” (42 U.S.C. § 9601(24).)

3 The parties, both in their briefs and at oral argument, have persistently referred to various items of extrinsic evidence

supposedly presented to the trial court and involved in its decision on the motion. Although some extrinsic evidence
was referred to in support of and in opposition to the motion for summary adjudication, the purported evidence was not
relied upon in the statements of material fact. Indeed, with both parties arguing as if the issue was purely one of law, the
factual matters dubbed “extrinsic evidence” were seemingly offered only for informational purposes. At the hearing on
the motion, counsel on both sides asserted the motion raised an issue of law. More significantly, our review of the record
reveals that all of the extrinsic evidence on both sides of the motion for summary adjudication was stricken by rulings
granting cross-motions to strike. Neither petitioners nor real parties have assigned error to these rulings.
Claiming the extrinsic evidence had been considered by the trial court in deciding a motion to reconsider, petitioners
argue from the evidence in this court seeking a ruling that at the very least interpretation must await trial. The evidence,
however, was not considered by the court below. The court, after observing that petitioners had argued the issue initially
as a point of law, stated: “I will deny the motion for reconsideration. | am basing my denial on the basis of the original
ruling | made, not the evidence that was presented in the motion for reconsideration, because | don't think it was properly
before me. It should have been brought before me at the time the response was made to the motion ... for summary
adjudication. ... [1] ... In looking it over | still think it's a matter of law. ...” (Italics added.)

4 Thus, we do not reach petitioners' secondary and tertiary arguments. Petitioners contend that should we disagree with
their primary position, the interpretation issue must be resolved as a question of fact at trial. Petitioners also advance a
“fallback” contention that the extrinsic evidence proffered in support of the motion for reconsideration precludes summary
adjudication in real parties' favor. Because this “evidence” was not considered by the trial court (see fn. 3, ante), this
argument is without merit. (Cf. Mahoney v. Superior Court (1983) 142 Cal.App.3d 937, 940, fn. 2 [191 Cal.Rptr. 425];
Lemelle v. Superior Court (1978) 77 Cal.App.3d 148, 165-166, fn. 5 [143 Cal.Rptr. 450].)

5 The conclusion is also amply supported in Intel Corp. v. Hartford Acc. and Indem. Co. (N.D.Cal. 1988) 692 F.Supp. 1171,
relied upon by petitioners, which applied California's law of insurance contract interpretation and concluded that CERCLA
response costs were “damages” under a CGL policy. During the pendency of this petition, however, the Intel decision
was appealed to the Ninth Circuit. We accordingly do not discuss or rely upon the Intel decision in this opinion.

6 Real parties also suggest that Globe only applies when coverage is undisputed, so that the insurer who denies coverage
may escape liability. To state such an argument is to refute it.
7 Real parties also claim that petitioners, in their pleadings in the government lawsuits and elsewhere, have denied they

had caused property damage by pollution. Evidently we are asked to adopt a rule that whenever an insured denies liability
to a third party, its insurance company may deny coverage. We need not further discuss this novel concept, as the alleged
denials were contained in documents stricken from the record by the trial court.

8 California has long dispensed with the distinction between legal and equitable actions (Code Civ. Proc., § 30), but retains
a distinction, at least for some purposes, between legal and equitable relief. The distinction, however, seems to be blurred:
“In reality the distinction between the two classes of remedies is more or less arbitrary and groundless. It is well said
also that the courts of equity are reaching into new fields of operation and the courts of law are encroaching upon the
former territory of the courts of equity.™ (3 Witkin, Cal. Procedure (3d ed. 1985) Actions, § 77, p. 105, quoting Philpott
v. Superior Court (1934) 1 Cal.2d 512, 515 [36 P.2d 635, 95 A.L.R. 990].) It is interesting to note that Professor Witkin
describes quasi-contract and tort actions for restitution as being generally ones at law. (Id., 8§ 88, 120, pp. 116, 150-151;
see id., § 82, pp. 108-109.)

9 Real parties also maintain that Insurance Code section 533.5, subdivision (a), enacted in 1988, bars coverage. The
statute provides, in part, that “[n]o policy of insurance shall provide, or be construed to provide, any coverage or indemnity
for the payment of any fine, penalty or restitution in any civil or criminal action or proceeding brought by the Attorney
General, any district attorney, or any city prosecutor ....” In our view this statute is inapplicable to the payment of CERCLA
response costs, which are not restitution in the normal sense of the term. Petitioners do not contend that the policies
cover fines or penalty payment.

* Before Low P. J., Haning, J., and King, J.

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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Aug. 1, 2007.

Synopsis

Background: Class action lawsuit was brought under unfair 41
competition law (UCL), seeking restitution and injunctive
relief to require owners and operators of skilled nursing and
intermediate care facilities to comply with certain nursing
hour requirements. The Superior Court, Los Angeles County,
No. BC310771, Peter D. Lichtman, J., sustained an operator's

demurrer without leave to amend. Plaintiff appealed.

51

[Holding:] The Court of Appeal, Kitching, J., held that
abstaining from adjudicating class action controversy was not
an abuse of discretion.

Affirmed.

West Headnotes (11) [6]

[1] Appeal and Error ¢= Objections and
exceptions; demurrer

When trial court sustained a demurrer without

leave to amend, the Court of Appeal would give

the complaint a reasonable interpretation and

treat the demurrer as admitting all material facts [7]
properly pled.

1 Cases that cite this headnote

Appeal and Error @= Discretion of lower
court; abuse of discretion

Court of Appeal's standard of review was abuse
of discretion, when the trial court dismissed case
on the basis of the doctrine of judicial abstention.

2 Cases that cite this headnote

Courts @= Abstention

Because injunctions and restitution are equitable
in nature, under the doctrine of judicial
abstention, courts have the discretion to abstain
from employing them.

5 Cases that cite this headnote

Courts &= Abstention

Courts may abstain when the lawsuit involves
determining complex economic policy which
is best handled by the legislature or an
administrative agency.

16 Cases that cite this headnote

Courts &= Abstention

Judicial abstention is appropriate in cases where
granting injunctive relief would be unnecessarily
burdensome for the trial court to monitor and
enforce given the availability of more effective
means of redress.

15 Cases that cite this headnote

Courts &= Abstention

Courts may abstain when federal enforcement
of the subject law would be more orderly,
more effectual, less burdensome to the affected
interests.

6 Cases that cite this headnote

Constitutional Law ¢= Wisdom

The courts of appeal have neither the power
nor the duty to determine the wisdom of any
economic policy; that function rests solely with
the legislature.
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8]

9]

[10]

[11]

Constitutional Law @= Encroachment on
Executive
Courts &= Abstention

Judicial abstention is appropriate when granting
the requested relief would require a trial court
to assume the functions of an administrative
agency, or to interfere with the functions of an
administrative agency.

19 Cases that cite this headnote

Courts &= Abstention

Courts may abstain from adjudicating a lawsuit
and issuing injunctive relief when the injunctive
relief would place an unnecessary burden on the
court because of the existence of other, more
effective remedies.

4 Cases that cite this headnote

Courts &= Abstention

Abstaining from adjudicating controversy raised
in class action, brought under unfair competition
law (UCL) to obtain restitution and injunctive
relief to require owners and operators of
skilled nursing and intermediate care facilities to
comply with certain nursing hour requirements,
was not an abuse of discretion; adjudicating
controversy would have required trial court
to become involved in complex health care
matters concerning the staffing of skilled nursing
and intermediate care facilities and to assume
regulatory functions of the Department of
Health Services (DHS), a task for which court
was not well-equipped. West's Ann.Cal.Bus.
& Prof.Code § 17200 et seq.; West's
Ann.Cal.Health & Safety Code § 1276.5(a, b).

See 13 Witkin, Summary of Cal. Law (10th ed.
2005) Equity, § 120.

10 Cases that cite this headnote

Courts &= Abstention

Applying the abstention doctrine to decline to
grant and enforce injunctive relief requested in

class action brought under unfair competition
law (UCL), against owners and operators of
skilled nursing and intermediate care facilities
to require compliance with certain nursing
hour requirements, was not an abuse of
discretion; granting requested injunctive relief
would place a tremendous burden on trial court
to undertake a class-wide regulatory function and
manage long-term monitoring process to ensure
compliance with nursing hour requirements,
and Department of Health Services (DHS) had
the power, expertise, and statutory mandate
to regulate and enforce these requirements.
West's Ann.Cal.Bus. & Prof.Code § 17200 et
seq.; West's Ann.Cal.Health & Safety Code §
1276.5(a).

8 Cases that cite this headnote
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KITCHING, J.

*1295 INTRODUCTION

Plaintiff and appellant Alvaro Alvarado (Alvarado), now
deceased, filed a class action lawsuit under **252 section
17200 et seq. of the Business and Professions Code (the UCL)
seeking restitution and injunctive relief to require owners and
operators of skilled nursing and intermediate care facilities
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Alvarado v. Selma Convalescent Hospital, 153 Cal.App.4th 1292 (2007)
64 Cal.Rptr.3d 250, 07 Cal. Daily Op. Serv. 9200, 2007 Daily Journal D.A.R. 11,775

to comply with certain nursing hour requirements set forth in

Health and Safety Code section 1276.5, subdivision (a). !

We affirm the trial court order sustaining a demurrer without
leave to amend. The trial court did not abuse its discretion
by abstaining from adjudicating this lawsuit. Adjudicating the
alleged controversy would have required the trial court to
become involved in complex health care matters concerning
the staffing of skilled nursing and intermediate care facilities
and assume regulatory functions of the Department of Health
Services (DHS). In addition, granting and enforcing the
requested relief would place an unnecessary burden on the
trial court given the power of the DHS to monitor and enforce
compliance with section 1275.6.

FACTUAL AND PROCEDURAL BACKGROUND

1. Plaintiff's Complaint
On February 11, 2004, by and through his successor-in-
interest, Alvarado, purporting to act as a private attorney
general, filed a class action lawsuit against a number of
defendants, including Sun Healthcare Group, Inc. (Sun),
which owned or operated more than 20 skilled nursing and/or

intermediate care facilities. > Alvarado alleged three causes
of action: *1296 (1) unlawful business practice in violation
of Business and Professions Code section 17200; (2) unfair
and fraudulent business practice in violation of Business and
Professions Code section 17200; and, (3) false advertising in
violation of Business and Professions Code 17500.

In the complaint, Alvarado defined the purported class as
follows: “[A]ll residents of skilled nursing facilities owned,
operated and/or managed by [Sun] between February 1, 2000
through the date of the filing of this complaint wherein the
defendants were reimbursed for services provided to ‘class
member’ by private pay and/or privately acquired insurance
and/or any HMO or PPO.”

Alvarado alleged that defendants engaged in a pervasive and
intentional failure to provide sufficient direct nursing care
for the residents of the skilled nursing facilities. Alvarado
further alleged that Sun received substantial profit by failing
to comply with section 1276.5, subdivision (a).

Alvarado also alleged that defendants falsely advertised that
they provided greater nursing levels than those actually
provided. Finally, Alvarado alleged that defendants engaged
in unlawful business practices by failing to maintain adequate

levels of skilled nursing staff and by misrepresenting to
residents and family members **253 the level of staffing
provided at the nursing centers.

2. Sun Files A Demurrer
Sun filed a demurrer and motion to strike. Sun asserted the
trial court should abstain from adjudicating the action or defer
to the primary jurisdiction of the DHS. Sun further asserted
that section 1276.5, subdivision (a), did not create a private
cause of action.

3. Alvarado's Opposition to the Demurrer
In opposition, Alvarado asserted that section 1276.5,
subdivision (a), created a private cause of action, the
abstention doctrine did not apply, and the doctrine of primary
jurisdiction was also inapplicable.

4. Trial Court Sustains Demurrer Without Leave To

Amend
The trial court sustained Sun's demurrer without leave
to amend. The trial court found that even if section
1276.5 permitted a private right of action, the court
would nevertheless exercise its discretion to abstain from
adjudicating the case. The trial court entered judgment in
favor of all defendants. Alvarado timely filed a notice of
appeal.

*1297 STANDARD OF REVIEW

2]
without leave to amend. Thus, we give the complaint a
reasonable interpretation and treat the demurrer as admitting
all material facts properly pled. (Shamsian v. Department
of Conservation (2006) 136 Cal.App.4th 621, 631, 39
Cal.Rptr.3d 62 (Shamsian ).) Because the trial court dismissed
this case on the basis of the doctrine of judicial abstention,
however, our standard of review is abuse of discretion.
(Id. at p. 641, 39 Cal.Rptr.3d 62 [“The trial court properly
exercised its discretion to abstain from employing the
remedies available under the unfair competition law.”]; see
also Desert Healthcare Dist. v. PacifiCare, FHP, Inc. (2001)
94 Cal.App.4th 781, 795, 114 Cal.Rptr.2d 623 (Desert
Healthcare ) [“Therefore, because the remedies available
under the UCL, namely injunctions and restitution, are
equitable in nature, courts have the discretion to abstain from
employing them.”].)

In this case, the trial court sustained the demurrer
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ISSUE PRESENTED

The issue presented is whether the trial court abused
its discretion by abstaining from adjudicating the alleged

controversy. 3

DISCUSSION

Plaintiff contends that the trial court abused its discretion by
dismissing this action on the basis of the equitable abstention
doctrine. We disagree.

1. The Abstention Doctrine

a. Introduction

[3] Plaintiff seeks relief under the UCL. In California, the
remedies available for alleged violations of the UCL include
injunctions and restitution. Because these remedies are
equitable in nature, under the doctrine of judicial abstention,
courts have the discretion to abstain from employing them.
*%254 (Desert Healthcare, supra, 94 Cal.App.4th at p. 795,
114 Cal.Rptr.2d 623.)

[41 51 6]
the application of judicial abstention in UCL lawsuits. Courts
may abstain when the lawsuit involves determining complex
economic policy, which is best handled by the legislature or an
administrative agency. (California Grocers Assn. v. Bank of
America (1994) 22 Cal.App.4th 205, 218, 27 Cal.Rptr.2d 396
(California Grocers ).) Judicial abstention is appropriate in
cases where granting injunctive relief would be unnecessarily
burdensome for the trial court to monitor and enforce
given the availability of more effective means of redress.
(Diaz v. Kay—Dix Ranch (1970) 9 Cal.App.3d 588, 599, 88
Cal.Rptr. 443 (Diaz ).) Courts may also abstain when federal

“w o<

enforcement of the subject law would be “ ‘more orderly,

more effectual, less burdensome to the affected interests.” ”
(People ex rel. Dept. of Transportation v. Naegele Outdoor
Advertising Co. (1985) 38 Cal.3d 509, 523, 213 Cal.Rptr. 247,
698 P.2d 150, quoting Diaz, supra, 9 Cal.App.3d 588, 599, 88

Cal.Rptr. 443.)

b. Application of the Abstention Doctrine in UCL Cases

*1298 There are various theories underlying

(i) Certain Complex Economic Policies and Issues Should
Be Handled by the Legislature or Administrative Agencies
[71 Judicial intervention in areas of complex economic

policy is inappropriate. (Harris v. Capital Growth Investors
X1V (1991) 52 Cal.3d 1142, 1168, fn. 15, 278 Cal.Rptr. 614,
805 P.2d 873.) The Courts of Appeal have “neither the power
nor the duty to determine the wisdom of any economic policy;
that function rests solely with the legislature.” (Max Factor
& Co. v. Kunsman (1936) 5 Cal.2d 446, 454, 55 P.2d 177.)

[8] Judicial abstention is appropriate when granting the
requested relief would require a trial court to assume the
functions of an administrative agency, or to interfere with the
functions of an administrative agency. (Shamsian, supra, 136
Cal.App.4th at p. 642, 39 Cal.Rptr.3d 62; Samura v. Kaiser
Foundation Health Plan, Inc. (1993) 17 Cal.App.4th 1284,
1301-1302, 22 Cal.Rptr.2d 20 (Samura).)

In Samura, the plaintiff sued Kaiser and others for injunctive
relief pursuant to the UCL. (Samura, supra, 17 Cal.App.4th
at p. 1288, 22 Cal.Rptr.2d 20.) The plaintiff alleged that
Kaiser's third party liability provisions in service agreements
violated the UCL. These provisions provided, inter alia, that
if a member received medical services under the service
agreement for injuries caused by a third party, and the member
recovered a settlement or judgment *1299 as compensation,
the member would pay for the medical services from the
settlement or judgment. (/d. at p. 1289, 22 Cal.Rptr.2d 20.)
Following a trial, the trial court granted the plaintiff injunctive
relief, requiring Kaiser, among other things, to re-write and
clarify in plain English the third party liability provisions. (/d.
at p. 1291, 22 Cal.Rptr.2d 20.)

The Samura Court of Appeal reversed, concluding that the
trial court erred when it tried to enforce compliance with
the “regulatory guidelines and requirements of the Knox—
Keene Act.” (Samura, supra, 17 Cal.App.4th at p. 1301,
22 Cal.Rptr.2d 20.) The court stated as follows: “It is
immaterial whether or not the challenged contract provisions
and business practices comply with these portions of the
Knox—Keene Act because the statutes do not define unlawful
acts that may be enjoined under Business and Professions
Code section 17200. In basing its order on these provisions,
*%255 over

Health Plan that the Legislature has entrusted exclusively

the trial court assumed a regulatory power

to the Department of Corporations. Samura unquestionably
has certain remedies if the Department of Corporations fails
to discharge its responsibilities under the Knox—Keene Act
[citation], but the courts cannot assume general regulatory
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powers over health maintenance organizations through the
guise of enforcing Business and Professions Code section
17200. [Citation.] To the extent that the order on appeal is
based on portions of the Knox—Keene Act having a purely
regulatory import, it improperly invades the powers that the
Legislature entrusted to the Department of Corporations.” (Id.
at pp. 1301-1302, 22 Cal.Rptr.2d 20, fn. omitted.)

In California Grocers, the California Grocers Association
filed suit against Bank of America to challenge a $3 banking
fee for a check processing service as a violation of the UCL.
(California Grocers, supra, 22 Cal.App.4th at pp. 209-211,
27 Cal.Rptr.2d 396.) The trial court found that the fee was
unconscionably high, a violation of the covenant of good faith
and fair dealing, and thus an unfair business practice under
the UCL. The court granted injunctive relief, limiting the fee
to $1.73, which represented the bank's cost plus a 15 percent
markup for profit. (California Grocers, supra, 22 Cal.App.4th
at p. 212, 27 Cal.Rptr.2d 396.)

The Court of Appeal reversed. The court concluded that the
fee was not unconscionable. (California Grocers, supra, 22
Cal.App.4th at p. 215, 27 Cal.Rptr.2d 396.) Alternatively, as
a separate ground for reversing the judgment, the Court of
Appeal concluded that injunctive relief was “an inappropriate
exercise of judicial authority.” (/d. at p. 217, 27 Cal.Rptr.2d
396.) The court explained that the case involved *1300 a
question of economic policy, that is, whether service fees
charged by banks were too high and should be regulated. The
court stated that determining economic policy was primarily
a legislative and not a judicial function. (Id. at p. 218, 27
Cal.Rptr.2d 396)

In Lazzareschi Inv. Co. v. San Francisco Fed. Sav. & Loan
Assn. (1971) 22 Cal.App.3d 303, 99 Cal.Rptr. 417, the
court addressed the legality of a mortgage loan prepayment
charge. That court stated, “[T]he control of charges, if it be
desirable, is better accomplished by statute or by regulation
authorized by statute than by ad hoc decisions of the courts.
Legislative committees and an administrative officer charged
with regulating an industry have better sources of gathering
information and assessing its value than do courts in isolated
cases.” (Id. at p. 311, 99 Cal.Rptr. 417.)

In Wolfe v. State Farm Fire & Casualty Ins. Co. (1996)
46 Cal.App.4th 554, 53 Cal.Rptr.2d 878 (Wolfe ), the court
explained that following the 1994 Northridge earthquake,
a number of residential real property insurers stopped or
reduced the sales of homeowner policies because the insurers

were required to provide earthquake insurance in those
policies. The insurers were concerned about the risk they
would be assuming and “their ability to pay all claims in case
of another earthquake....” (Id. at p. 560, 53 Cal.Rptr.2d 878.)

Acting as a private attorney general, the plaintiff in Wolfe
sued 17 residential real property insurers for injunctive relief
to require the insurers to sell new policies. The plaintiff
alleged that the failure to sell new policies constituted an
unfair business practice under the UCL. (Wolfe, supra, 46
Cal.App.4th at p. 557, 53 Cal.Rptr.2d 878.) The trial court
sustained the insurers' demurrers without leave to amend on
the basis that the issues in that case were best addressed by
the Legislature. (/d. at p. 559, 53 Cal.Rptr.2d 878.)

*%256 The Court of Appeal affirmed. The court explained

that even if the plaintiff could state a cause of action for
unfair trade practices based on Proposition 103, “that by
itself [did] not permit unwarranted judicial intervention in
an area of complex economic policy.” (Wolfe, supra, 46
Cal.App.4th at p. 565, 53 CalRptr.2d 878.) The Wolfe
court explained that judicial resolution of the complaint
would involve the courts in microeconomic managing of
the insurance industry. The court stated that to grant the
requested injunctive relief would “necessarily involve the
court in evaluating the potential risk being undertaken by
each *1301 individual homeowners/earthquake insurer and
analyzing their respective financial conditions to determine
whether they would remain sufficiently solvent to undertake
those risks.” (Id. at p. 567, 53 Cal.Rptr.2d 878.)

In Desert Healthcare, supra, 94 Cal.App.4th 781, 114
Cal.Rptr.2d 623, a hospital filed an action against a health
service plan (PacifiCare) to recover medical expenses for
services provided to members of the health service plan. DPA,
the entity responsible on behalf of PacifiCare for reimbursing
the hospital, had filed for bankruptcy. (/d. at p. 785, 114
Cal.Rptr.2d 623.) The hospital sued for violations of the
Knox—Keene Health Care Service Plan Act of 1975, for
negligence and for violations of the UCL. The Court of
Appeal affirmed the order sustaining PacifiCare's demurrer
without leave to amend with regard to the Knox—Keene
and negligence causes of action. (Id. at pp. 791-793, 114
Cal.Rptr.2d 623.)

The Desert Healthcare court also found that the hospital had
not stated a valid UCL claim, and even if it had, the court

would not approve of “judicial intervention under the guise
of the UCL....” (Desert Healthcare, supra, 94 Cal.App.4th at
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p- 794, 114 Cal.Rptr.2d 623). The court explained: “Where
a UCL action would drag a court of equity into an area of
complex economic policy, equitable abstention is appropriate.
In such cases, it is primarily a legislative and not a judicial
function to determine the best economic policy.” (/d. at pp.
795, 114 Cal.Rptr.2d 623) The court explained that “[i]n
order to fashion an appropriate remedy for such a claim, be
it injunctive or restitutionary, the trial court would have to
determine the appropriate levels of capitation and oversight.
Such an inquiry would pull the court deep into the thicket of
the health care finance industry, an economic arena that courts
are ill-equipped to meddle in. As such, there is no proper role
for the court of equity to play in the instant dispute.” (/d. at
pp. 796, 114 Cal.Rptr.2d 623.)

In the recent case of Shamsian, supra, 136 Cal.App.4th
621, 39 Cal.Rptr.3d 62, the Court of Appeal affirmed
an order dismissing the case on the basis of equitable
abstention. There, the plaintiff filed a class action lawsuit
against the Department of Conservation for allegedly failing
to provide convenient, economical and efficient beverage
container redemption opportunities as required by section
14501, subdivision (g), of the Public Resources Code and
for unfair competition under the UCL. (Shamsian, supra, 136
Cal.App.4th at p. 626—627, 39 Cal.Rptr.3d 62.)

*1302 The Shamsian court held that Public Resources Code
section 14501, subdivision (g), did not impose a mandatory
duty on the Department of Conservation, and thus did not
create a private cause of action. Alternatively, the court
concluded that equitable abstention barred the plaintiff's UCL
claims. (Shamsian, supra, 136 Cal.App.4th at p. 626, 39
Cal.Rptr.3d 62).

As to the doctrine of equitable abstention, the Shamsian
court explained: “[TThe complex statutory arrangement of
requirements and incentives involving participants **257
in the beverage container recycling scheme is to be
administered and enforced by the department consistent
with the Legislature's goals. For the court at this point
to issue restitution and disgorgement orders against the
corporate defendants would interfere with the department's
administration of the act and regulation of beverage container
recycling and potentially risk throwing the entire complex
economic arrangement out of balance. The public's need for
opportunities to recover its cash redemption value funds and
to conveniently recycle its beverage containers is not so
great as to warrant judicial interference in the administrative
scheme designed to address those needs at this point.”

(Shamsian, supra, 136 Cal.App.4th at p. 642, 39 Cal.Rptr.3d
62.)

(i1) Granting Injunctions in Cases Involving Complex
Economic Issues When Other Remedies are Available
Can Place an Unnecessary Burden on the Courts
[9] Courts may abstain from adjudicating a lawsuit and
issuing injunctive relief when the injunctive relief would
place an unnecessary burden on the court because of the
existence of other, more effective remedies.

In Diaz, supra, 9 Cal.App.3d 588, 88 Cal.Rptr. 443, plaintiffs
sought injunctive relief to prohibit ranchers from employing
as farm workers illegal immigrant into the United States. In
that case, the court concluded that the trial court should not
become involved in issuing and enforcing injunctive relief
when there was a more effective federal remedy. The court
explained that a single trial court may have to issue dozens
of injunctions, creating a network of injunctions to cover
growers in rural counties. The trial courts would then have
to enforce the injunctions through contempt hearings. (/d. at
p- 599, 88 Cal.Rptr. 443). The court stated: “Thus, whatever
the legal theory underlying the injunction, the court must
compare the effects of granting and withholding it and, in
that connection, consider the comparative availability and
advisability of other forms of amelioration.” (/d. at p. 593, 88
Cal.Rptr. 443.)

With this understanding of the doctrine of equitable
abstention, we turn to the issue of whether the trial court
abused its discretion in the context of this case.

*1303 2. Section 1276.5

Adopted in 1976, section 1276.5 provides in pertinent part:
“(a) The department shall adopt regulations setting forth the
minimum number of equivalent nursing hours per patient
required in skilled nursing and intermediate care facilities,
subject to the specific requirements of Section 14110.7 of
the Welfare and Institutions Code. However, notwithstanding
Section 14110.7 or any other provision of law, commencing
January 1, 2000, the minimum number of actual nursing
hours per patient required in a skilled nursing facility shall
be 3.2 hours, except as provided in Section 1276.9.

“(b)(1) For the purposes of this section, ‘nursing hours' means
the number of hours of work performed per patient day
by aides, nursing assistants, or orderlies plus two times the
number of hours worked per patient day by registered nurses
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and licensed vocational nurses (except directors of nursing
in facilities of 60 or larger capacity) and, in the distinct part
of facilities and freestanding facilities providing care for the
developmentally disabled or mentally disordered, by licensed
psychiatric technicians who perform direct nursing services
for patients in skilled nursing and intermediate care facilities,
except when the skilled nursing and intermediate care facility
is licensed as a part of a state hospital, and except that nursing
hours for skilled nursing facilities means the actual hours
*%*258 performed
per patient day by registered nurses and licensed vocational

of work, without doubling the hours
nurses.

“(2) Concurrent with implementation of the first year of
rates established under the Medi—Cal Long Term Care
Reimbursement Act of 1990 ... for the purposes of this
section, ‘nursing hours' means the number of hours of
work performed per patient day by aides, nursing assistants,
registered nurses, and licensed vocational nurses (except
directors of nursing in facilities of 60 or larger capacity)
and, in the distinct part of facilities and freestanding
facilities providing care for the developmentally disabled
or mentally disordered, by licensed psychiatric technicians
who performed direct nursing services for patients in skilled
nursing and intermediate care facilities, except when the
skilled nursing and intermediate care facility is licensed as a
part of a state hospital.” (Italics added.)

3. The Trial Court Did Not Abuse Its Discretion by
Abstaining From Adjudicating the Alleged Controversy

a. Calculating Nursing Hours Per Patient Would Require
the Trial Court to Undertake Regulatory Powers Which
Would be Better Performed by the DHS
[10]
require the trial court to assume general regulatory powers

Adjudicating this class action controversy would

over the health care industry through the *1304 guise of
enforcing the UCL, a task for which the courts are not well-
equipped. (Samura, supra, 17 Cal.App.4th at pp. 1301-1302,
22 Cal.Rptr.2d 20.)

Section 1276.5, subdivision (a) is a regulatory statute, which
the Legislature intended the DHS to enforce. We conclude this
based upon the wording of section 1276.5, subdivision (a),
and its surrounding statutory framework. (Phelps v. Stostad
(1997) 16 Cal.4th 23, 65 Cal.Rptr.2d 360, 939 P.2d 760

(Phelps ).)*

With regard to the wording of the statute, the first sentence
of subdivision (a) indicates that the Legislature intended the
DHS to promulgate regulations pursuant to section 1276.5.
Subdivision (a) provides in pertinent part: “The department
shall adopt regulations setting forth the minimum number
of equivalent nursing hours per patient required in skilled
nursing and intermediate care facilities.” (Italics added.)

In addition, section 1276.5 is contained in an Article of the
Health and Safety Code entitled “Regulations.” With limited
exceptions, each statute contained in the article directs the
DHS (or another state **259 agency) to prioritize existing
regulations, adopt new regulations or standards, enforce
regulations, or ensure that certain health care providers
operate in compliance with appropriate license requirements
and agency rules and regulations. Notably, the first statute
contained in the article, section 1275, begins with the
following mandate: “The state department shall adopt, amend,
or repeal ... any reasonable rules and regulations as may be
necessary or proper to carry out the purposes and intent of
this chapter and to enable the state department to exercise
the powers and perform the duties conferred upon it by this
chapter, not inconsistent with any statute of this state.”

The surrounding statutory framework confirms that the
Legislature intended the DHS to enforce section 1276.5,
subdivision (a). Section 1294 is *1305 contained in the same
chapter of the Health and Safety Code as section 1276.5.
Section 1294 provides in pertinent part: “The state department
may suspend or revoke any license or special permit issued
under the provisions of this chapter upon any of the following
grounds and in the manner provided in this chapter: [1] (a)
Violation by the licensee or holder of a special permit of any
of the provisions of this chapter or of the rules and regulations
promulgated under this chapter. [{] ... [{] (c) Aiding, abetting,
or permitting the violation of any provision of this chapter or
of the rules and regulations promulgated under this chapter.
[1] (d) Conduct inimical to the public health, morals, welfare,
or safety of the people of the State of California in the
maintenance and operation of the premises or services for
which a license or special permit is issued.”

In addition, the DHS is better equipped to determine
compliance with the statute. Section 1276.5, subdivision
(a), requires that a skilled nursing facility must provide a
minimum of 3.2 nursing hours per patient day. However,
subdivision (a) contains an exception, referring to section
1276.9, subdivision (a), which states that “[a] special
treatment program service unit distinct part shall have a
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minimum 2.3 nursing hours per patient per day.” Subdivision
(b) of section 1276.9 defines a “ ‘special treatment program

5 9

service unit distinct part’ ” as “an identifiable and physically
separate unit of a skilled nursing facility or an entire skilled
nursing facility that provides therapeutic programs to an
identified mentally disordered population group.” Further
complicating matters, subdivision (d) of section 1276.9
provides: “A special treatment program service unit distinct
part shall also have an overall average weekly staffing level
of 3.2 hours per patient per day, calculated without regard to
the doubling of nursing hours, as described in paragraph (1)
of subdivision (b) of Section 1276.5, for the special treatment
program service unit distinct part.”

Thus, to enforce section 1276.5, subdivision (a), the initial
task for the trial court would be to determine on a class-wide
basis whether a particular skilled nursing or intermediate care
facility is governed by section 1276.5 or 1276.9.

The next task for the trial court would be to calculate
nursing hours for each facility involved in this case.
Subdivision (b) of section 1276.5 identifies various health
care professionals whose hours may be counted towards
the 3.2 nursing hours per patient day requirement. Thus,
adjudicating this class action controversy would require the
trial court to classify employees into different categories
including aides, nursing assistants, orderlies, registered
nurses, licensed vocational nurses, directors of nursing and
licensed psychiatric technicians who perform direct nursing
services. Once the court classified the *%260 various
employees, it would then be required to calculate the hours
they worked.

*1306 In addition, section 1276.5, subdivision (b) provides
different formulas for calculating nursing hours in different
skilled nursing facilities. Thus, the court would have to
determine on a class-wide basis the size, configuration and
licensing status of skilled nursing and intermediate care
facilities. For example, the court would have to determine
whether the facility accommodated 60 or more patients,
whether a distinct part of a facility or free-standing facility
provided care for developmentally disabled or mentally
disordered persons, and whether the facility was licensed as
a part of a state hospital.

Footnotes

We find that calculating on a class-wide basis whether
skilled nursing or intermediate facilities are in compliance
with section 1276.5, subdivision (a), or section 1276.9,
subdivisions (a) or (d), is a task better accomplished by an
administrative agency than by trial courts.

b. To Grant the Requested Injunctive Relief Would be
Unnecessarily Burdensome for the Trial Court
Courts may abstain when an administrative agency is better
equipped to provide an alternative and more effective remedy.
(Diaz, supra, 9 Cal.App.3d. at p. 599, 88 Cal.Rptr. 443).

[11] If the trial court were to adjudicate this case, it would
have to decide whether to issue networks of injunctions across
the State of California. If it did issue those injunctions, it
would have to monitor and enforce them. As explained, there
are numerous variables for determining whether a particular
skilled nursing or intermediate care facility is providing 3.2
nursing hours per patient day. Thus, granting the requested
injunctive relief would place a tremendous burden on the
trial court to undertake a class-wide regulatory function
and manage the long-term monitoring process to ensure
compliance with section 1276.5, subdivision (a).

The DHS has the power, expertise and statutory mandate to
regulate and enforce section 1275.6. Given this alternative
and more effective means of ensuring compliance with
section 1276.5, we conclude the trial court did not abuse its

discretion by applying the abstention doctrine. >

*1307 DISPOSITION

The judgment is affirmed. Defendant Sun is to recover costs
on appeal.

We concur: KLEIN, P.J., and CROSKEY, J.
All Citations

153 Cal.App.4th 1292, 64 Cal.Rptr.3d 250, 07 Cal. Daily Op.
Serv. 9200, 2007 Daily Journal D.A.R. 11,775

1 Unless otherwise indicates, unspecified statutory references are to the California Health and Safety Code.
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The other named defendants included: SunBridge Healthcare Corporation; Care Enterprises West, Inc.; Braswell
Enterprises, Inc.; Brittany Rehabilitation Center, Inc.; Carmichael Rehabilitation Center; Coalinga Rehabilitation Center;
Covina Rehabilitation Center; Fairfield Rehabilitation Center; Fullerton Rehabilitation Center; Glendora Rehabilitation
Center; Grand Terrace Rehabilitation Center; Harbor View Rehabilitation Center; Heritage Rehabilitation Center;
Huntington Beach Convalescent Hospital; Jackson Rehabilitation Center, Inc.; Meadowbrook Rehabilitation Center;
Newport Beach Rehabilitation Center; Paradise Rehabilitation Center, Inc.; Rosewood Rehabilitation Center, Inc.;
Shandin Hills Rehabilitation Center; Stockton Rehabilitation Center, Inc. and Vista Knoll Rehabilitation Center, Inc.

The parties raise a number of issues which we do not address, including: (1) Alvarado's standing; (2) whether section
1276.5, subdivision (a), created a private cause of action; and (3) whether the doctrine of primary jurisdiction applied.
In addition, we express no opinion as to whether a district attorney can pursue litigation against skilled nursing and
intermediate care facilities for alleged violations of section 1276.5, subdivision (a).

The Phelps court explained: “ ‘A fundamental rule of statutory construction is that a court should ascertain the intent of
the Legislature so as to effectuate the purpose of the law. [Citations.] In construing a statute, our first task is to look to the
language of the statute itself. [Citation.] When the language is clear and there is no uncertainty as to the legislative intent,
we look no further and simply enforce the statute according to its terms. [Citations.] [1]] Additionally, however, we must
consider the [statutory language] in the context of the entire statute [citation] and the statutory scheme of which it is a part.
‘We are required to give effect to statutes “according to the usual, ordinary import of the language employed in framing
them.” [Citations.]’ [Citations.] ‘ “If possible, significance should be given to every word, phrase, sentence and part of an
act in pursuance of the legislative purpose.” [Citation.].... “When used in a statute [words] must be construed in context,
keeping in mind the nature and obvious purpose of the statute where they appear.” [Citations.] Moreover, the various
parts of a statutory enactment must be harmonized by considering the particular clause or section in the context of the
statutory framework as a whole. [Citations.]’ ” (Phelps, supra, 16 Cal.4th at p. 32, 65 Cal.Rptr.2d 360, 939 P.2d 760.)
Nothing in this opinion is intended to preclude plaintiff from pursuing appropriate writ relief pursuant to the Code of Civil
Procedure to compel the DHS to adopt regulations pursuant to the first sentence of section 1276.5, subdivision (a), or
to enforce the requirement that “the minimum number of actual nursing hours per patient required in a skilled nursing
facility shall be 3.2 hours, except as provided in Section 1276.9.”

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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INTERNATIONAL CENTRE FOR DISPUTE RESOLUTION
INDEPENDENT REVIEW PANEL

ICDR No. 01-16-0000-7056

In the Matter of an Independent Review Process

Between:

AMAZON EU S AR.L.,
Claimant,

-and-

INTERNET CORPORATION FOR ASSIGNED NAMES AND NUMBERS,
Respondent.

FINAL DECLARATION
IRP Panel:
Hon. Robert C. Bonner, Chair
Robert C. O’Brien, Esq.
Hon. A. Howard Matz (Concurring and partially dissenting)

1. Claimant Amazon EU S. a. r. I. (“Amazon”) seeks independent review of the decision
of the Board of the Internet Corporation for Assigned Names and Numbers (“ICANN”),
acting through ICANN’s New gTLD Program Committee (“NGPC”), denying its
applications for top-level domain names of .amazon and its IDN equivalents in Chinese
and Japanese characters. Amazon contends that in making the decision to deny its

applications, the NGPC acted in a manner that was inconsistent with and violated



provisions of ICANN’s Articles of Incorporation, Bylaws and/or Applicant Guidebook
for gTLD domain names (collectively, ICANN’s “governance documents”). ICANN
contends, to the contrary, that at all times the NGPC acted consistently with ICANN’s
governance documents.

. After conducting a two-day in-person hearing on May 1-2, 2017 and having reviewed
and considered the briefs, arguments of counsel and exhibits offered by the parties as
well as the live testimony and the written statement of Akram Atallah, the written
statement of Scott Hayden, the expert reports of Dr. Heather Forrest, Dr. Jerome Passa,
and Dr. Luca Radicati di Bronzoli, the Panel declares that:

a. The Board, acting through the NGPC, acted in a manner inconsistent with
its Articles, Bylaws and Applicant Guidebook because, as more fully
explained below, by giving complete deference to the consensus advice of
the Government Advisory Committee (“GAC”) regarding whether there
was a well-founded public policy reason for its advice, the NGPC failed in
its duty to independently evaluate and determine whether valid and merits-
based public policy interests existed supporting the GAC’s consensus
advice. In sum, we conclude that the NGPC failed to exercise the requisite
degree of independent judgment in making its decision as required by
Acrticle 1V, Section 3.4(iii) of its Bylaws. (See also ICANN,
Supplementary Procedures, Rule 8(iii) [hereafter “Supplementary

Procedures”].)

b. The effect of the foregoing was to impermissibly convert the strong

presumption to be accorded GAC consensus advice under the Applicant



Guidebook into a conclusive presumption that there was a well-founded

public policy interest animating the GAC advice.

. While the GAC was not required to give a reason or rationale for its

consensus advice, the Board, through the NPGC, was. In this regard, the
Board, acting through the NGPC, failed in its duty to explain and give
adequate reasons for its decision, beyond merely citing to its reliance on
the GAC advice and the presumption, albeit a strong presumption, that it
was based on valid and legitimate public policy concerns. An explanation
of the NGPC’s reasons for denying the applications was particularly
important in this matter, given the absence of any rationale or reasons
provided by the GAC for its advice and the fact that the record before the
NGPC failed to substantially support the existence of a well-founded and

merits-based public policy reason for denying Amazon’s applications.

Notwithstanding the strong presumption, there must be a well-founded
public policy interest supporting the decision of the NPGC denying an
application based on GAC advice, and such public policy interest must be
discernable from the record before the NGPC. We are unable to discern a
well-founded public policy reason for the NGPC’s decision based upon
the documents cited by the NGPC in its resolution denying the
applications or in the minutes of the May 2014 meeting at which it

decided that the applications should not be allowed to proceed.



e. Inaddition, the failure of the GAC to give Amazon, as a materially
affected party, an opportunity to submit a written statement of its position
to the GAC, despite Amazon’s request to the GAC Chair, violated the
basic procedural fairness requirements for a constituent body of ICANN.
(See ICANN, Bylaws, art. 111, 8 1 (July 30, 2014) [hereinafter Bylaws].) In
its decision denying the applications, the NGPC did not consider the
potential impact of the failure of the GAC to provide for minimal
procedural fairness or its impact on the presumption that would otherwise

flow from consensus advice.

f. Indenying Amazon’s applications, the NGPC did not violate the Bylaws’

prohibition against disparate treatment.

g. Amazon’s objections to changes made to the Applicant Guidebook are

untimely.

l. PROCEDURAL HISTORY

The relevant procedural background of this Independent Review Process (“IRP”) is:

3. The parties to the IRP are identified in the caption and are represented as follows:

Claimant:  John Thorne of Kellogg, Hansen, Todd, Figel & Frederick

Respondent: Jeffrey LeVee of Jones Day

4. The authority for the Independent Review Process is found at Article 1V, Section 3 of

the ICANN Bylaws.



10.

The applicable Procedural Rules are ICDR’s International Dispute Resolution
Procedures, as amended and in effect on June 1, 2014, as augmented by ICANN’s

Supplementary Procedures, as amended and in effect as of 2011.

On May 14, 2014, relying primarily upon the GAC’s consensus objection, the NGPC

rejected Amazon’s applications.

Amazon’s request for reconsideration was rejected by ICANN’s Board Governance

Committee on August 22, 2014.

Thereafter, Amazon notified ICANN of its intention to seek independent review under
Article 1V, Section 3 of ICANN’s Bylaws, and Amazon and ICANN participated in a
Cooperative Engagement Process in an attempt to resolve the issues related to

Amazon’s applications. No resolution was reached.

On March 1, 2016, Amazon filed a Notice of Independent Review with the
International Centre for Dispute Resolution, and thereafter, this Independent Review

Panel (the “Panel”) was selected pursuant to the procedures described therein.

After a preliminary telephonic conference on October 4, 2016, the Panel issued
Preliminary Conference and Scheduling Order No. 1, inter alia, establishing timelines
for document exchange and granting Amazon’s request for an in-person hearing to be
held in Los Angeles, California. Thereafter, on November 17, 2016, in its Order No. 2,
the Panel granted Amazon’s application to permit live testimony at the hearing of
Akram Atallah, the Interim President and Chief Executive Officer of ICANN, and

denied its requests for live testimony by Amazon’s Vice President and Associate



11.

12.

13.

General Counsel for Intellectual Property Scott Hayden; Dr. Heather Forrest, an
Amazon expert witness; and Heather Dryden, former chair of the GAC. After some
adjustment, a schedule for pre-hearing briefs was established and the merits hearing

dates were set for May 1-2, 2017.

On January 3, 2017, the Panel approved a Joint Stipulation Against Unauthorized
Disclosure of Confidential Information (*Joint Stipulation) providing for the good
faith designation of proprietary and sensitive internal documents as CONFIDENTIAL

or HIGHLY CONFIDENTIAL.

An in-person merits hearing was held in Los Angeles on May 1-2, 2017, at which Mr.
Atallah’s testimony was taken, exhibits were produced and the matter argued. At the
conclusion of the hearing on May 2, the Panel closed the proceedings, subject to
receiving a transcript of the hearing and a consolidated exhibit list from counsel, and

took the issues presented under submission.

Following the merits hearing, on June 7, 2017 the Panel issued its Order No. 3 denying
Amazon’s objections to ICANN’s proposed redactions of the hearing transcript that
disclosed information contained in several exhibits designated as CONFIDENTIAL or

HIGHLY CONFIDENTIAL under the Joint Stipulation.

1. FACTS

The salient facts are:

14.

Amazon is a global e-commerce company incorporated under the laws of Luxembourg.

Marketing through retail websites worldwide, Amazon, together with its affiliates, is



15.

16.

17.

one of the largest internet marketers of goods in the world, with hundreds of millions of
customers globally. (Statement of Scott Hayden,  5-6 [hereinafter Hayden Statement].)
It has a well-recognized trade name of “Amazon” which is a registered trademark in
over 170 nations. (Id., at § 7.) For nearly two decades, Amazon has been granted and

used a well-recognized second level domain name of amazon.com. (Id., at § 15.)

In April 2012, Amazon applied to ICANN for the delegation of the top-level domain
names .amazon and its Chinese and Japanese equivalents, pursuant to ICANN’s

Generic Top-Level Domains (“gTLD”) Internet Expansion Program. (Id., at §12.)

There are significant security and operational benefits to a company having its own top
level domain name, including its ability to “create and differentiate” itself and have its
own “digital identity online.” (Tr. Akram Atallah Test., 82-83 [hereinafter Atallah Tr.].)
Amazon saw the potential of having the .amazon gTLD, or string, as a “significant
opportunity to innovate on behalf of its customers” and improve its service to its
hundreds of millions of customers worldwide. (Hayden Statement, § 7.) It also saw it as

a means to safeguard its globally recognized brand name. (Id.)

ICANN is a non-profit, multi-stakeholder organization incorporated in the State of
California, established September 30, 1998 and charged with registering and
administering internet names, both second and top level, in the best interests of the
internet community. (Request for Independent Review, 3.) ICANN operates pursuant to
Articles of Incorporation and Bylaws. The Bylaws applicable to this IRP proceeding are

those as amended in July 30, 2014. (Id., at 3-4; see Bylaws (designated as Ex. C-64).)



18.

19.

In 2008 ICANN proposed to expand top level domain names beyond .com, .edu, .org to
generic top level domain names. (Request for Independent Review, 6-7.) Through its
multi-stakeholder policy development process, over a several-year period ICANN
developed and issued an Applicant Guidebook (“Guidebook” or “AGB”) setting forth
procedures for applying for and the processing and approval of gTLD names. There
have been several iterations of the Guidebook. The version applicable to the Amazon
applications at issue was adopted in 2012. (Id.; see ICANN, gTLD Applicant

Guidebook (June 4, 2012) (designated as Ex. C-20) [hereinafter Guidebook].)

The Guidebook sets forth procedures for applying for and objecting to top level domain
names. As for geographic names, the Guidebook adopts the ISO geographic names
registry that includes prohibited geographic names and restricted geographic names, the
latter which cannot be used over the objection of a nation that has an interest in such
names. (See Guidebook, 88 2.2.1.4.1, 2.2.1.4.2.) There is an initial review process for
all applications for gTLDs. (Id., at 8 1.1.2.5.) The objection process includes both an
Independent Objector (“10”) process and the potentiality of an objection by one or
more governments that make up ICANN’s Government Advisory Committee (“GAC”).
(Id.,at 88 1.1.2.4,1.1.2.6., 3.2.5.) An 10 can lodge an objection which ordinarily
results in one or more independent experts being appointed by the International
Chamber of Commerce to determine the merits of the objection, against criteria set
forth in the Guidebook. (Id., at § 3.2.5.) Short of an objection, a GAC member
government is permitted to lodge an “Early Warning Notice” expressing its public
policy “concerns” regarding an application for a gTLD or string. (Id., at § 1.1.2.4.) The

Guidebook also contemplates situations where the member governments of the GAC



20.

21.

22.

provide “consensus advice” objecting to a string, in which case such *“advice” is to be
given a strong presumption against allowing an application to proceed. (See generally

Guidebook, Module 3.)

There have been over 1,900 applications for gTLDs. Only a small fraction of them, less

than 20, have been the subject of GAC advice. (Atallah Tr., 214.)

Amazon’s applications passed ICANN’s initial review process with flying colors,
receiving the highest possible score in ICANN’s initial review report (“IER”). (Hayden
Statement, {1 25-30.) Indeed, on July 13, 2013, ICANN issued an IER for the .amazon
application that received a maximum score of 41 out of a possible 41 points. (Id.) The
IER stated that .amazon did “not fall within the criteria for a geographic name
contained in the Applicant Guidebook § 2.2.1.4.” (1d.) In other words, at this early
stage, ICANN had determined that .amazon is not a listed geographic name in the
AGB. This means that .amazon was not a prohibited nor restricted geographic name

requiring governmental support. (Id., at § 31.)

Nonetheless, on November 20, 2012, Amazon’s applications were the subject of an
Early Warning Notice filed by the governments of Brazil and Peru. (See Ex. C-22.) By
its own terms, an Early Warning Notice is not an objection; however, it puts an
applicant on notice that a government has a public policy concern about the applied for
string that could be a subject of GAC advice at some later point in time. (See
Guidebook, § 1.1.2.4.) The Early Warning Notice process is set forth in ICANN’s

Applicant Guidebook. (1d.)



23. The Early Warning Notice began with the recital that “The Amazon region constitutes
an important part of the territory of . . . [eight nations, including six others besides
Brazil and Peru] due to the extensive biodiversity and incalculable natural resources.”
(Ex. C-22, at 1.) Brazil and Peru then stated three reasons for their concerns about a
private company, Amazon, being granted the gTLD “Amazon.” (Id., at 1-2.) The

reasons were that:

(1) It would prevent the use of this domain for purposes of public interest related
to the protection, promotion and awareness raising an issue related to the
Amazon biome. It would also hinder the possibility of use of this domain
name to congregate web pages related to the population inhabiting that

geographical region;

(2) The string “matched” part of the name, in English, of the “Amazon
Cooperation Treaty Organization,” an international organization formed under

the Amazon Cooperation Treaty signed in 1978; and

(3) The string had not received support from governments of countries where the

geographic Amazon region is located.!

(See Id.)

24. In a note to the Early Warning Notice, Brazil stated:

The principle of protection of geographic names that refer to regions that
encompass peoples, communities, historic heritages and traditional social
networks whose public interest could be affected by the assignment, to

1 As noted elsewhere, under the Guidebook, a non-listed “geographic” name does not require
government support.
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25.

26.

private entities, of gTLDs that directly refer to those spaces, is hereby
registered with reference to the denomination in English of the Amazon
region, but should not be limited to it.

(Id., at 3.) Brazil went on to state that its concerns about the .amazon string
extended to the English word “amazon” in “other languages, including
Amazon’s IDN [internationalized domain name] applications” using Chinese

and Japanese characters. (I1d.)

The parties stipulated that none of the strings applied for by Amazon are listed
geographic names as defined in ICANN’s Applicant Guidebook. (Ex. C-102, { 1;

Expert Report of Dr. Heater Forrest, 18-28 [hereinafter Forrest Report].)

Part of Guidebook procedures provide for an Independent Objector (“10”) to challenge
applications for domain names. (Guidebook, 8§ 3.5.4.) Regarding Amazon’s
applications, on March 12, 2013, an 10, Alain Pellet, initiated community objections to
Amazon’s applications before the International Centre for Expertise of the International
Chamber of Commerce (“Centre”). (Ex. C-102, { 2.) The objections interposed by the
1O were virtually identical to the concerns raised by Brazil and Peru in their Early
Warning Notice. (Hayden Statement, 1 32.) Amazon responded to the 10°s community
objections in May 2013. Thereafter, on June 24, 2013, the Centre selected Professor
Luca G. Radicati di Brozoli as an independent expert to evaluate the 10’s objections.
(Ex. C-47, at 4.) At the request of the 10, the independent expert, Professor Radicati,
allowed both sides to file additional written statements. (Id., at 5.) The 10 provided an
augmented written statement on August 16, 2013, and Amazon replied to it on August

22, 2013. (Id., at 5.) Although, following an extension of time, his draft expert report

11



27.

28.

29.

was due October 5, 2013, Dr. Radicati did not submit his final expert report until

January 27, 2014. (Id., at 5, 25.)

On January 27, 2014, Professor Radicati issued a detailed Expert Determination
rejecting the 10 community objections. (See Ex. C-47.) He methodically considered the
four factors laid out in Section 3.5.4 of the Guidebook as to whether the 10’s objection
on behalf of the community, i.e., the people and area of the Amazon region, had merit.
(Id., at 13-14.) Regarding the first factor, he found that there was a strong association
between the “community” invoked by the 10 and the strings applied for. (Id., at 15.) As
to the second factor, i.e., whether there as a “clear delineation of the community”
invoked by the 10, Dr. Radicati indicated that: “The record is mixed and doubts could
be entertained as to whether the clear delineation criterion is satisfied.” (ld., at 16-18.)
In light of his conclusion that there was not material detriment to the community being
represented by the 10, (see discussion infra), Dr. Radicati stated that there was no need

to reach a “conclusive finding” on the second factor. (Id., at 18.)

One of the four factors was “[w]hether the Applications create a likelihood of material
detriment to a significant portion of the Amazon community.” (Id., at 21). Professor
Radicati determined that the applied for string .amazon would not pose a material
detriment to the region or the people who inhabit the geographic region proximate to

the Amazon River. (Id., at 21-24)

Among other things, Professor Radicati found that neither the Amazon community nor
any entity purporting to represent that community had applied for the string .amazon.

(Id., at 23.) This failure alone, he found, “can be regarded as an indication that the

12



30.

inability to use the Strings in not crucial to the protection of the Amazon Community’s
interests.” (1d. (emphasis added).) Regarding his finding of an absence of material
harm, Professor Radicati concluded that the fact that an objector is deprived of future

use of a specific gTLD is not a material detriment under ICANN’s Guidebook:

[TThe Amazon Community’s inability to use the Strings [.amazon and the
two IDNs] is not an indication of detriment, and even less of material
detriment. The Objection Procedures are clear in specifying that “[a]n
allegation of detriment that consists only of the applicant being delegated
the string instead of the objector will not be sufficient for a filing of
material detriment” (Section 3.5.4).

(Id., at 23 (Emphasis in the original).)
Further, supporting his finding of no material detriment to the Amazon community and

region, Professor Radicati noted that the applicant, Amazon, has used the name

“Amazon”

as a brand, trademark and domain name for nearly two decades also in the
States [including Brazil and Peru] arguably forming part of the Amazon
Community. . . . There is no evidence, or even allegation, that this has
caused any harm to the Amazon Community’s interests, or has led to a
loss of reputation linked to the name of the region or community or to any
other form of damage.

... [1]t is unlikely that the loss of the *.com” after ‘Amazon’ will change
matters.

(Id., at 23).

31. Regarding the absence of material detriment factor, Professor Radicati concluded:

More generally, there is no evidence either that internet users will be
incapable of appreciating the difference between the Amazon group and
its activities and the Amazon River and the Amazon Community, or that
Amazonia and it specificities and importance for the world will be
removed from the public consciousness, with the dire consequences
emphasized by the 10. Were a dedicated gTLD considered essential for
the interests of the Amazon Community, other equally evocative strings
would presumably be available. “.Amazonia” springs to mind.

13



(Id., at 23.)

32. Another factor considered by independent expert Radicati was: “Whether there is
substantial opposition to the Strings within the community.” (1d., at 19.) In rejecting the
10 objections, Professor Radicati, while aware of the Early Warning Notice of Brazil
and Peru, was evidently unaware that they continued to object to the applied for strings,

nor was he aware of the GAC advice. (Id., at 20-21.) Indeed, he stated:

As evidence of substantial opposition to the Applications the 10 relies
essentially on the position expressed by the Governments of Brazil and
Peru in the Early Warning Procedure. The two Governments
undoubtedly have significant stature and weight within the Amazon
Community. However, as noted by the Applicant, beyond their
expressions of opposition in the Early Warning Procedure, the two
Governments did not voice disapproval of the initiative in other forms.
As a matter of fact, they engaged in discussions with the Applicant.

This is not without significance. Indeed, had the two Governments
seriously intended to oppose the Application, they would presumably
have done so directly. There is no reason to believe that they could have
been deterred from doing so by the fear of negative consequences or by
the costs of filing an objection. The Applicant is persuasive in arguing
that the Brazilian and Peruvian Governments’ attitude is an indication of
their belief that their interests can be protected even if the Objection
does not succeed. Indeed, in assessing the substantial nature of the
opposition to an objection regard must be had not only to the weight and
authority of those expressing it, but also to the forcefulness of their
opposition.

(1d.) These considerations led Dr. Radicati to find that the 10 has failed to
make a showing of substantial opposition to the Applications within the

purported Amazon Community. (See id.)

33. Professor Radicati was mistaken about the continued lack of opposition to the string,
especially from Brazil and Peru. Had he been informed of their opposition and the GAC

advice objecting to the strings, it would no doubt have changed his finding regarding

14



whether there was substantial opposition to the strings. Nevertheless, even though, in
addition to factors negating detriment, he considered lack of serious opposition as
“indirect confirmation” of lack of detriment, it does not appear that Professor Radicati’s
lack of knowledge regarding the GAC advice would have significantly impacted the
reasons for his finding that there was no material detriment to the interest of the people
and region proximate to the Amazon River by awarding the string to Amazon. (Id., at

23-24.)

34. The NGPC, rejected Amazon’s applications on May 14, 2014. While the NGPC had
Professor Radicati’s expert rulings and determinations before it, it did not discuss nor
rely upon his expert determinations, inter alia, regarding the lack of material detriment,

in making its decision to reject Amazon’s applications. (Ex. C-102, § 2.)

35. In order to assist it in carrying out its functions, ICANN has various supporting
organizations and advisory committees. One such committee is the GAC which is
comprised of representatives of governments from around the world and several multi-

lateral governmental organizations. (Atallah Tr., 98-99.)

36. Amazon’s applications were discussed at meetings of the GAC in Beijing in April,

20132 and, later, in Durban, South Africa on July 16, 2013.

37. At its plenary session in Durban on July 16, 2013, the GAC discussed the applications
for the .amazon strings. The session was transcribed. (See Ex. C-40.) At this meeting,

representatives of various nations spoke. (Id.) Brazil and Peru led the opposition to

2 The Beijing GAC meeting was closed and there is no publicly available transcript of what was
discussed respecting the application for .amazon and the related IDN strings in Japanese and
Chinese characters.
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38.

Amazon’s strings, and approximately 18 delegates of GAC member nations expressed
general support for Brazil and Peru’s position opposing the applied for strings. (Id.)
With one or two exceptions of no significance, only the governments of Brazil and Peru
expressed any actual reasons for opposing the applications, but if anything, Brazil and
Peru’s reasons at the GAC meeting were either less specific than the three they gave in
their Early Warning Notice or they were not well-founded grounds for objecting to the
applied for strings. The representative of Peru, for example, stated that the applications
should be rejected because “Amazon” was an 1SO “listed” geographic name in the
Guidebook; a statement which the parties now agree was erroneous, but not corrected

during the Durban meeting. 2 (Id., at 14-15.)

At the Durban GAC meeting, Brazil essentially pointed out that Brazil and other
nations in the Amazon region of South America have a “concern” with the application
to register the gTLD .amazon. (Id., at 11-13.) The reason for their concern, much less
an articulated public policy concern, is not apparent. (Id.) For example, Brazil asked
that the GAC reject the registration of “dot amazon by a private company in the name
of the public interest.” (Id., at 13.) Brazil does not define what the “public interest” for
such a rejection would be. Moreover, how assigning .amazon to the applicant would
harm the “public interest” was not explained. Brazil asserted that an undefined
“community[,]” quite possibly, the people residing in the Amazon region, will “clearly

be impacted[,]” but neither Brazil nor any other nation explained what this “impact”

3 We note that the word “amazon” can be traced back to ancient Greece as meaning large,
powerful female warriors. (See Amazon, Merriam-Webster Online Dictionary,
https://www.merriam-webster.com/dictionary/amazon (last visited June 12, 2017).) This
meaning of the word is found in Virgil’s Aeneid. Indeed, it is one of the word’s defined
meanings in the English language. (Id.)
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would be or how it would harm the population living in the Amazon region or be
detrimental to its “bio systems.” (Id., at 11-13). Brazil stated that it cannot accept the
registration of .amazon to the applicant as “a matter of principle,” but nowhere does it
make clear what that “principle” is. (Id., at 13.) A Brazilian vice minister added that dot
amazon affected “communities” in eight countries, and it is important to protect
“geographical and cultural names.” (Id., at 13-14.) Again, he did not articulate how

such “names” would be harmed. (1d.)

39. At the Durban meeting, the representative of Peru set forth three “points that we think
are crucial to understanding our request [to reject the applied for strings].” (1d., at 14.)

According to the Peruvian representative, they were:

(1) “[L]egal grounds” found in the ICANN’s Bylaws, in prior GAC advice and in

the Guidebook, (Id., at 14.);*

(2) The string is a geographic name listed in the Guidebook and therefore requiring

governmental consent (1d., at 14-15.);° and

(3) The national and local governments of the countries through which the Amazon
River flows “have expressed, in writing, their rejection to dot amazon.” (Id., at

14-15, 24.).8

4 Based on our review, no “legal” grounds for rejecting the applications is apparent in those
documents or elsewhere. (See Ex. C-48, at 7, 14.)

® As noted elsewhere, the word “Amazon” is not a listed geographic name in the Guidebook.
Therefore, government consent is not required.

6 See discussion supra, at 10 n. 1 (Individual governmental consent is not required by the
Guidebook).

17



40. At the conclusion of the plenary session at Durban, after the representative of one
nation acknowledged that “there are different viewpoints,”’ the GAC Chair, Heather

Dryden, asked:

So I am now asking you in the [GAC] committee whether there are any
objections to a GAC consensus objection to the applications for dot
Amazon, which would include their IDN equivalents? I see none. . .. So it
is decided.

(Id., at 30.)

41. In a communique at the conclusion of its Durban meeting, the GAC issued consensus®
advice to the Board of ICANN recommending to the Board that it not proceed with

Amazon’s applications, stating:

The GAC Advises the ICANN Board that:

i. The GAC has reached consensus [that the following
application should not proceed] on GAC Objection Advice
according to Module 3.1 part | of the Applicant Guidebook on
the following applications:

1. The application for .amazon (application number 1-
1315-58056) and related IDNs in Japanese (application
number 1-1318-83995) and Chinese (application
number 1-1318-5591).
(Ex. R-22, at 3-4 (footnote omitted).)
42. In substance, the GAC “advice” or recommendation was that the Board should reject

the applications for all three gTLDs applied for by Amazon. (Id.) No reasons were

given by the GAC for its advice, nor did it provide a rationale for the same.® (See 1d.)

" See Ex. C-40, at 29.

8 “Consensus” advice means, in essence, no nation objected to the position taken in the advice. It
does not mean, however, that there was unanimous approval of the advice.

® The Panel requested that the parties attempt to secure a written statement from Heather Dryden,
who was the Chair of the GAC at the time of the Durban meeting, regarding the reasons for the
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43. During the course of the GAC’s meetings in Durban, Amazon Vice President and
Associate General Counsel Scott Hayden stated that Amazon “asked the GAC to grant
us the opportunity to distribute to the GAC background materials about the AMAZON
Applications and the proposals we had made but the GAC Chair rejected our request.”

(Hayden Statement, { 37.)

44. At all times pertinent herein, ICANN’s Board delegated its authority to decide all issues
relating to new gTLD program that would otherwise require a Board decision,
including decisions regarding whether an application for a gTLD should proceed or be

rejected, to the NGPC.1° (Ex. C-54, at 6.)

45. Procedures set forth in the Applicant Guidebook, Module 3.1 provide for an
opportunity for an applicant to provide a written response to GAC advice. Amazon
submitted a response taking issue with the GAC advice. (See Ex. C-43.) Thereafter,
regarding one of the issues raised by Amazon, that is, whether Brazil or Peru had a
right under international law to the name indicating the geographic region or river
called “Amazon,” the NGPC commissioned an independent legal expert, Dr. Jerome
Passa, a law professor at the Université Panthéon-Assas in Paris, France, to opine. (See

Ex. C-48.)

46. In his March 31, 2014 report, Dr. Passa concluded that neither Brazil nor Peru had a
legally cognizable right to the geographic name “Amazon” under international law, or

for that matter under their own national laws. (Ex. C-48, at 7, 14; accord Forrest

GAC advice. (Order No. 2, at 4.) No longer the GAC Chair, Ms. Dryden declined to provide a
statement. (Atallah Tr., 95.)
10 This delegation was made on April 10, 2012.
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47.

48.

49.

Report, 5, 9-12). In sum, he concluded that there was no legal principle supporting
Brazil and Peru’s objections. In other words, the legal objection of Brazil and Peru was
without merit and did not provide a basis for the rejection of Amazon’s gTLD

applications.!! (Ex. C-48, at 14.)

Moreover, Dr. Passa found that there was no prejudice to Brazil or Peru if the applied

for strings were assigned to Amazon:

Beyond the law of geographical indications [which do not support Brazil
and Peru’s legal claims], the assignment of “.amazon’ to Amazon would
not in any event be prejudicial to the objecting states [Brazil and Peru]
who, since they have no reason for linguistic reasons to reserve ‘.amazon’,
could always if they so wished reserve a new gTLD such as ‘.amazonia’ or
‘.amazonas’ which would create no risk of confusion with *.amazon’.

(Id., at 10; see also Ex. C-47, at 23.)

Both Amazon and the governments of Brazil and Peru were afforded an opportunity to

respond to Dr. Passa’s report. All three did so. (Ex. C-54, at 9-10.)

The NGPC considered Amazon’s applications at several meetings. Following receipt of
Dr. Passa’s report and several letters responding thereto, the NGPC met on April 29,
2014 to consider the applications for the .amazon string and its Chinese and Japanese
IDN equivalents. (See Ex. R-31, at 2-4.) The applications were discussed and the GAC
advice referenced, but no decision was reached whether to allow the applications to

proceed or to deny them. (Id.) Nor was any discussion or speculation by the NPGC

11 Regarding whether Amazon had a legal right to be assigned the strings, Dr. Passa opined “no
one can claim a TLD simply because the name it consists of is not included on the ISO list” and
that Amazon did not have a legal right to the gTLD .amazon based on its registered trademarks
for that name in Brazil, Peru and other nations. (Ex. C-48, at 10.) Amazon makes the point that it
was not making a legal claim of right based on its trademarks. (Ex. C-51, at 2.)
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regarding the rationale for the GAC advice, or any public policy reasons that supported

it, reflected in the minutes of this meeting. (1d.)

50. At its May 14, 2014 meeting, the NGPC adopted a resolution'? in which it rejected
Amazon’s applications. Under the heading “GAC Advice on . AMAZON (and related
IDNs),” the NGPC resolved that: “[T]he NGPC accepts the GAC advice . . . and directs
the [ICANN] President and CEO . . . that the applications . . . filed by Amazon EU

S.a.r.l. should not proceed.” (Ex. C-54, at 6-7.)

51. The resolution goes on to state:

The action being approved today is to accept the GAC’s advice to the
ICANN Board contained in the GAC’s Durban Communiqué stating that it
is the consensus of the GAC that the applications . . . should not proceed.
The New gTLD Applicant Guidebook (AGB) provides that if “GAC
advises ICANN that it is the consensus of the GAC that a particular
application should not proceed, this will create a strong presumption for
the ICANN Board that the application should not be approved.” (AGB, 8§
3.1). To implement this advice, the NGPC is directing the ICANN
President and CEO . . . that the applications . . . should not proceed.

(Id., at 7.)

52. After referencing the fact of Amazon’s position opposing the GAC advice and stating
that it considered the report of Dr. Passa “as part of the NGPC’s deliberations in
adopting the resolution,” the resolution states: “The NGPC considered several
significant factors during its deliberations about how to address the GAC advice . . ..”
(Id., at 8-10.) The resolution noted that the NGPC “had to balance the competing

interest of each factor to arrive at a decision.” (Id., at 10.) Then, after noting that it

12 The minutes of the NGPC meeting on May 14, 2014 (Ex. R-83) are substantially the same and
recite verbatim the NGPC resolution. (Ex. C-54).
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lacked the benefit of any rationale from the GAC for its advice, it listed factors it relied

upon, which were:

(1) The Early Warning Notice submitted by Brazil and Peru that state as reasons

for their concern, namely:

(a) The granting of the string to Amazon would deprive the string for use by
some future party for purposes of protecting the Amazon biome and/or its

use related to the populations inhabiting the Amazon region; and

(b) Part of the string matches the name in English of the Amazon Cooperation

Treaty Organization. (ld., at 10.)"

(2) Curiously, the NGPC considered correspondence reflecting that Amazon
sought to amicably resolve Brazil and Peru’s objections. We assume that
Amazon’s effort to informally resolve concerns of Brazil and Peru was not a
factor that supported the NGPC’s decision denying Amazon’s applications.

(Id., at 10-11.)%

(3) The resolution correctly noted that, as it stood in the position of the ICANN

Board, under the Guidebook the NGPC was called upon to “individually

13 On its face, it is difficult to see how this partial, one-word match in English to a treaty
organization’s name is a valid reason that supports the GAC advice and hence the NGPC’s
decision. Indeed, it was undisputed that this organization is commonly referred to as “OTCA,”
an acronym for its name in Spanish. (Hayden Statement, 1 16; Forrest Report, 27.) There appears
to be no reason to believe that internet users would be misled or confused.

14 1f s0, this would be unwise policy for the same reason that evidence of settlement discussions
IS not to be considered against a party attempting to settle a matter. (See, e.g., Fed. R. Ev. 408
(and international legal equivalents).)
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consider an application for a new gTLD to determine whether approval would

be in the best interests of the Internet community.” (Id., at 11.)%°

(4) The resolution goes on to list eighteen documents, including, for example, the
Early Warning Notice, that the NGPC reviewed before deciding to reject
Amazon’s applications. (1d., at 11-13.) Aside from referring to the Early
Warning Notice, there is no discussion in the resolution how any of these

other documents impacted the NGPC’s decision.

53. Thus, the only reasons articulated by the NGPC for its decision rejecting Amazon’s
applications were the strong presumption arising from the GAC consensus advice and,
albeit without explanation, two reasons advanced by Brazil and Peru in their Early
Warning Notice. Assuming that those reasons animated the GAC advice—and this is by
no means clear'®>—there is no explanation by the NGPC in its resolution regarding why

the reasons reflect well-founded and credible public policy interests.

54. The only live witness at the hearing was Akram Atallah, ICANN’s Deputy Chief
Executive Officer and President of its Global Domains Division. Mr. Atallah has held
executive positions at ICANN since he joined in 2010, and, significantly, he attended
all seven meetings of the NGPC at which Amazon’s applications were agendized and
discussed, and in particular the last two meetings on April 29 and May 14, 2014.

(Atallah Tr., 86:14-24.)

15 This factor neither supports the grant or the denial of the application, but merely reinforces
that NGPC’s duty to make an independent and balanced determination in the best interests of the
Internet community.

18 In her testimony before the DCA Trust IRP, GAC Chair Heather Dryden stated that Early
Warning Notices, and the rationale of nations that issued them, do not reflect GAC’s rationale
for its advice. (Ex. CLA-5, 314:16-19; see also Atallah Tr., 306:12-24.)
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55.

56.

S7.

58.

59.

In substance, Mr. Atallah testified that Amazon’s applications would have been allowed

to proceed, but for the GAC consensus advice opposing them. (I1d., at 88-89).

Mr. Atallah testified that the NGPC did not consider the .ipiranga string, named for a
famed waterway in Brazil, because neither Brazil nor the GAC opposed that string. Nor

did Brazil submit an Early Warning Notice with respect to .ipiranga. (Id., at 90).

Regarding the impact of GAC consensus advice on the NGPC’s decision, Mr. Atallah
testified that ICANN is not controlled by governments, but ICANN procedures permit
governments, through the GAC, to provide input, both as to ICANN policy matters and
individual applications to ICANN. (1d., at 94-95.) The NPGC resolution (Ex. C-54)
provides the entire rationale for the Board’s (here, the NGPC’s) decision to reject
Amazon’s applications. (1d., 93.) Because it lacks expertise, the NGPC, acting for the
Board, did not and “will not substitute its decision” for the GAC’s, especially on public

interest issues. (Id., at 99-101, 128.)

Once the GAC provides the NGPC with consensus advice, Mr. Atallah explained, not
only is there a strong presumption that it should be accepted, but it also sets a bar too
“high for the Board to ignore.” (1d.) Put differently, the bar is “too high for the Board
to say no.” (Id.) The Board, he said, defers to the consensus GAC advice as a
determination that there is, in fact, a well-founded public policy reason supporting it.
(Id., at 102). He added: “the board does not substitute its opinion to the opinion of the

countries of that region when it comes to the public interest.” (Id., at 128:16-18).

Mr. Atallah acknowledged that if GAC consensus advice was based upon the GAC’s
(or governments’ advocating for a GAC consensus objection) mistaken view of
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international law, it would outweigh the strong presumption and the advice would be
rejected by the Board. (Id., at 127:11-128:4.) But the Board would not consider GAC
consensus advice based on an anti-U.S. bias or “fear of foreign exploitation,” whether

rational or not, as grounds for rejecting such advice. (Id., at 129:21-130:9.)

60. Although the NGPC considered the reasons given in the Early Warning Notice,
Mr. Atallah made clear that the NGPC made no independent inquiry regarding whether
there was a well-founded public policy rationale for the GAC advice, (Id., 102:17-20),
nor did the NGPC explain why the reasons given in the Early Warning Notice stated
well-founded public policy concerns for rejecting the applications. Moreover, the
NGPC in its resolution did not discuss, much less evaluate Brazil and Peru’s reasons for

their objection to the strings, (see Ex. C-54).

61. On August 22, 2014, ICANN’s Board Governance Committee denied Amazon’s

request for reconsideration of the NGPC’s decision. (Ex. C-67.)

62. On March 1, 2016, Amazon filed its Notice and Request for an Independent Review of

the NGPC decision denying its applications.

I11. PROVISIONS OF THE ICANN’S ARTICLES OF INCORPORATION,
BY-LAWS AND APPLICANT GUIDEBOOK
63. The task of this Panel is to determine whether the NGPC acted in a manner consistent

with ICANN’s Avrticles of Incorporation, Bylaws and Applicant Guidebook.!” The most

17 While the Bylaws refer only to the Articles of Incorporation and Bylaws as subjects for the
IRP process, the Panel is also permitted to determine whether the procedures of the Guidebook
were followed. (See Booking.com B.V. v. ICANN, Case No. 50-20-1400-0247, Final Declaration,
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salient provisions of these governance documents are listed below.

64. Article 1V, Section 3(4) of the Bylaws and Rule 8 of ICANN Supplementary

Procedures for Independent Review Process provide:

The IRP Panel must apply a defined standard of review to the IRP
request, focusing on: a. did the Board act without conflict of interest in
taking its decision?; b. did the ICANN Board exercise due diligence and
care in having sufficient facts in front of them?; and c. Did the ICANN
Board members exercise independent judgment in taking the decision,
believed to be in the best interest of the company [i.e., the internet
community as a whole]?

(See Bylaws, Art. 1V, § 3(4).) Here, only compliance with requirements (ii) and (iii) is

in issue.
65. Art. 4 of the Articles of Incorporation:
“[ICANN] shall operate for the benefit of the Internet community as a whole . .. .”

66. Art. I, Sec. 2 of the Bylaws: CORE VALUES!®

In performing its mission, the following core values should guide the
decisions and actions of ICANN:

3. To the extent feasible and appropriate, delegating coordination
functions to or recognizing the policy role of other responsible entities
that reflect the interest of affected parties.

4. Seeking and supporting broad, informed participation reflecting the
functional, geographic, and cultural diversity of the Internet at all levels
of policy development and decision-making. . . .

6. Introducing and promoting competition in the registration of domain
names where practicable and beneficial in the public interest.

at 1 106 (Int’l Centre for Dispute Resolution, March 3, 2015), https://www.icann.org/en/system
[files/files/final-declaration-03mar15-en.pdf; Resp’t Prehearing Br., 6.)

18 All references to the Bylaws are to those in effect at the time of the NGPC’s decision, that is,
the Bylaws, as amended July 2014. (See Ex. C-64.)
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67.

68.

69.

70.

8. Making decisions by applying documented policies neutrally and
objectively, with integrity and fairness. . . .

10. Remaining accountable to the Internet community through
mechanisms that enhance ICANN’s effectiveness [such as the process of
independent review].

11. While remaining rooted in the private sector, recognizing that
governments . . . are responsible for public policy and duly taking into
account governments’ . . . recommendations.

... Any ICANN body making a recommendation or decision shall
exercise its judgment to determine which core values are most relevant
and how they apply to the specific circumstances of the case at hand,
and to determine, if necessary, an appropriate and defensible balance
among competing values.

Art. 11, Sec. 3 of the Bylaws: NON-DISCRIMINATORY TREATMENT
“ICANN shall not . . . single out any particular party for disparate treatment unless

justified by substantial and reasonable cause . . ..”

Art. 111 (TRANSPARENCY), Sec. 1 of the Bylaws: PURPOSE
“ICANN and its constituent bodies shall operate to the maximum extent feasible in a[] .

.. transparent manner and consistent with procedures designed to ensure fairness.”

Art. IV (ACCOUNTABILITY AND REVIEW), Sec. 1 of the Bylaws: PURPOSE
“. .. ICANN should be accountable to the community for operating in a manner that is
consistent with these Bylaws, and with due regard for the core values set forth in

Article | of these Bylaws.”

Art. IV (ACCOUNTABILITY AND REVIEW), Sec. 3 of the Bylaws:
INDEPENDENT REVIEW OF BOARD ACTIONS
The Board, or in this case, the NGPC final decision is subject to an “independent

review” by this independent review panel to determine whether the Board/NGPC made

27



its decision in a manner consistent with ICANN’s articles of incorporation, applicable

Bylaws and the applicant guidebook, i.e., its governance documents.

71. Art. XI (ADVISORY COMMITTEES), Sec. 1 of the Bylaws: GENERAL
“Advisory Committees shall have no legal authority to act for ICANN, but shall report

their findings and recommendations to the Board.”

72. Art. X1, Sec. 2(1)(a) of the Bylaws
“The [GAC] should consider and provide advice on the activities of ICANN as they
relate to concerns of governments, particularly . . . where they may affect public policy

issues.”

73. Art. XI, Sec. 2(1)(j) of the Bylaws
“The advice of the [GAC] on public policy matters shall be duly taken into account,

both in the formulation and adoption of policies.”

74. Module 2 of the Applicant Guidebook °

Module 2 of the Guidebook sets forth the evaluation procedures for gTLD strings,
including string similarity, string confusion, DNS stability, reserved names and

geographic names.

75. Sec. 2.2.1.4 of the Applicant Guidebook
“Applications for gTLD strings must ensure that appropriate consideration is given to

the interests of governments . . . in geographic names. The requirements and procedure

19 The applicable version of the Guidebook for purposes of this IRP is Version 10 published on
June 4, 2012. (See Ex. C-20; Resp’t Prehearing Br., 10 n. 29.)
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76.

77.

78.

79.

80.

ICANN will follow in the evaluation process are described in the following

paragraphs.”

Sec. 2.2.1.4.2 of the Applicant Guidebook

“The following types of applied-for strings are considered geographic names and
[require] . . . non-objection from the relevant governments . . . .” This is followed by a
list of four specific categories, including, inter alia, cities, sub-national place names,

etc.

Sec. 2.2.1.4.4 of the Applicant Guidebook

“A Geographic Names Panel (GNP) will determine whether each
applied-for gTLD string represents a geographic name . . . . For any
application where the GNP determines that the applied-for string is not a
geographic name requiring government support (as described in this
module), the application will pass the Geographic Names review with no
additional steps required.”

Attachment to Module 2 of the Applicant Guidebook, at A-1

“It is ICANN’s goal to make the criteria and evaluation as objective as possible.”

Module 3 of the Applicant Guidebook

Module 3 relates to Objection Procedures.

Sec. 3.1, GAC Advice on New gTLDs of the Applicant Guidebook

The process for GAC Advice on New gTLDs is intended to address
applications that are identified by governments to be problematic, e.g.,
that potentially violate national law or raise sensitivities [i.e., may affect
public policy issues].

... The GAC [may] advise[] ICANN that it is the consensus of the GAC
that a particular application should not proceed. This will create a strong
presumption for the ICANN that the application should not be approved.
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IV.  PARTIES’ POSITIONS AND REQUEST FOR RELIEF

81. Having set forth the procedural history, the relevant facts and the applicable provisions
of ICANN’s governing documents, the Panel now sets forth the issues raised by the
parties and then provides the reasons for its Declaration.

82. Amazon seeks a declaration that the NGPC, acting for the Board, acted in a manner
inconsistent with certain provisions, discussed below, of ICANN’s Articles of
Incorporation, Bylaws and/or Guidebook in connection with its rejection of the
Amazon applications. Distilled to their essence, Amazon makes the following
contentions:

a. The GAC was required to state a reason(s) or rationale for its consensus advice,
i.e., reason(s) for recommending that Amazon’s applications be denied.

b. As a constituent body of ICANN, the GAC was required to adhere to the Bylaws’
duties of procedural fairness under Article 111, Section 1. To comply with this
Bylaw, the GAC was either required to permit Amazon, as the potentially
adversely affected party in interest, to appear before the GAC or, at a minimum,
submit information to the GAC in writing before it issued consensus advice.

c. To warrant a strong presumption, GAC advice must be based upon a valid and
legitimate public policy interest(s).

d. By failing to make an independent evaluation of whether or not there was a valid
public policy rationale for the GAC advice, the NGPC abdicated its independent
decision making function to the GAC, converted the strong presumption to be
given to GAC consensus advice into a conclusive presumption or veto, and

otherwise abandoned its obligation to make a sufficient due diligence
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investigation of the facts needed to support its decision and/or failed to make an
independent, merits-based decision in the best overall interest of the Internet
community.

e. To comply with ICANN’s transparency obligations, the NGPC must give reasons
for its decisions. The NGPC’s resolution of May 14, 2014 is not a sufficient
statement of reasons for its decision rejecting Amazon’s applications in that the
NGPC failed to state any public policy rationale for its decision and/or balance
the interests of Amazon favoring the granting of the applications with public
policy interests militating against granting same.

f. The ICANN Board, acting through the NGPC, violated its obligation not to
engage in disparate treatment of the applicant under Article 1, Section 3 of the
Bylaws by denying its application, whereas under similar circumstances a private
Brazilian corporation was granted the gTLD of .ipiranga, a string based on the
name of another celebrated waterway in Brazil.?°

83. As for relief, in addition to a declaration by this Panel that the NGPC acted
inconsistently with ICANN governance documents, Amazon seeks affirmative relief in
the form of a direction to ICANN to grant Amazon’s applications. Alternatively,
Amazon asks the Panel to recommend to the ICANN Board that its applications be
granted and to set timelines for implementation of the Panel’s recommendation,

including a timeline for ICANN’s “meet and confer” obligation with the GAC.?

20 The Ipiranga is mentioned in the Brazilian national anthem.
2L In these circumstances, Amazon urges the Panel to retain jurisdiction until final resolution of
this matter by the Board.
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84. ICANN disputes each of Amazon’s contentions and asserts that the NPGC did not
violate the Articles of Incorporation, the Bylaws or the Guidebook. Fairly synthesized,
it argues:

a. There is nothing in the Articles of Incorporation, applicable Bylaws?? or
Guidebook that requires the GAC to state any reason for its consensus advice.

b. The procedural fairness obligation applicable to the GAC, as a constituent body of
ICANN, did not require the Board to assure that a representative of a private
company be able to appear before the GAC, nor did it require the Board to allow a
potentially adversely affected party to be able to submit written statements to the
GAC.B

c. Although the GAC advice must be based on legitimate public policy
considerations, even in the absence of a rationale for the GAC advice, there was
sufficient support in the record before the NGPC for the NGPC to discern a well-
founded public policy interest, and it was proper for the NGPC to consider
reasons given in the Early Warning Notice as providing a public policy reason
supporting the NGPC decision.

d. Given the strong presumption arising from GAC consensus advice, the NGPC

appropriately decided to reject Amazon’s applications.

22 Although not applicable to this IRP, Section 12.3 of the new version of the Bylaws adopted in
2016 requires all advisory committees of ICANN, including the GAC, to include “the rationale
for such advice.” (See Ex. R-81; ICANN Bylaws, § 12.3 (eff. Oct. 1, 2016).) The new Bylaws
indicate that they are not intended to be retroactive. (See ICANN Bylaws, § 27.4 (eff. Oct. 1,
2016.)

23 ICANN also noted that Amazon had an opportunity to “lobby” governments in between the
GAC meetings at which Amazon’s applications were discussed and it, in fact, did so. ICANN

argued that this overcomes any lack of procedural fairness regarding the GAC.
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e. The NGPC gave reasons for its decision, and the reasons given by the NGPC for
denying Amazon’s applications are sufficient.

f. The NGPC did not engage in disparate treatment of Amazon. The anti-disparate
treatment provision contained in the Article 11, Section 3 of the Bylaws should be
read, not as applying to ICANN as a whole, but as a limitation on actions of the
ICANN Board. As there was no objection to .ipiranga, neither the NGPC nor the
Board was ever called on to decide whether .ipiranga should be granted to a
private company.?* Accordingly, there could be no disparate treatment by the
Board, or the NGPC acting for the Board, regarding the strings at issue in this
proceeding.

g. Amazon’s challenge to a 2011 change in the Applicant Guidebook relieving the
GAC of any requirement to provide reasons for its advice is untimely.

85. Further, ICANN takes issue with the relief requested by Amazon. It argues that the
Panel’s powers are limited under the Bylaws to declaring whether or not the Board, or
in this case the NGPC, complied with its obligations under ICANN’s governance
documents. It acknowledges, however, that if the Panel finds that the NGPC acted in a
manner inconsistent with the governance documents, the Panel may properly make
remedial recommendations to the Board.

V. ANALYSIS OF ISSUES AND REASONS FOR DECISION

86. The majority of the Panel discusses seriatim each of the pertinent issues fairly raised by

parties as part of the Independent Review Process.

24 ICANN also argued that the Ipiranga, a small waterway running through Sao Paolo, paled by
comparison to the Amazon River, both in length and importance.
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A. Was the GAC required to state a reason(s) or provide a rationale for its advice?

87. There is little question that a statement of reasons by the GAC, when providing
consensus advice regarding an application for an internet name, is desirable. Having a
reason or rationale would no doubt be helpful to the ICANN Board in evaluating the
GAC’s advice and assuring that there is a well-founded public policy interest behind it.
Nonetheless, there is no specific requirement that the GAC provide a reason or
rationale for its advice, and therefore, we conclude that a rationale or statement of
reasons by the GAC was not required at the time of its action in this matter.?®

88. Amazon argues the decision in the DCA Trust IRP, particularly paragraph 74, is
precedent for proposition that the GAC must provide a reason for its advice. In that
IRP, the Panel held: “As previously decided by this Panel, such accountability requires
an organization to explain or give reasons for it activities, accept responsibility for
them and to disclose the results in a transparent manner.” (See DotConnectAfrica Trust
v. ICANN, Case No. 50-2013-001083, Final Declaration, at § 74 (Int’l Centre for
Dispute Resolution, July 31, 2015), https://www.icann.org/en/system/files/files/final-
declaration-2-redacted-09jul15-en.pdf (Emphasis added) [hereinafter DCA Trust].)

89. While prior IRP decisions are indeed precedential, although not binding on this Panel,?
we believe that read in context, DCA Trust stands for the proposition that the Board, to
meet its accountability and transparency obligations, must give reasons for its actions.
We do not read this language as requiring the GAC to do so.

90. It is true that ICANN changed its Bylaws in 2016 and now the GAC is required to

provide a rationale for its advice, but this change is not retroactive, and, contrary to

25 See discussion supra, at 32 n. 22 (discussing a change in the Bylaws effective 2016).
26 See Bylaws, Article 1V, Section 3(21).
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Amazon’s argument, cannot be viewed as merely codifying the holding in DCA Trust.
(See discussion supra, at 32 n. 22.)

B. Was Article 111, Section 1’s procedural fairness requirement violated?

91. This issue is evidently one of first impression. We have been unable to find any prior
IRP matter that has considered this issue with respect to the GAC, and none was cited

to us by the parties.

92. Article 111, Section 1 of the Bylaws provides: “ICANN and its constituent bodies shall
operate . . . with procedures designed to ensure fairness.” (Emphasis added.)

93. The GAC is a constituent body of ICANN within the meaning of this Article. Indeed,
ICANN does not argue otherwise. Nor is there any doubt, under the facts presented,
that Amazon attempted to offer a written statement or materials regarding why the
GAC should not adopt consensus advice opposing Amazon’s applications. (Hayden
Statement, { 37.) It was not permitted to do so. (Id.) Nor is there any doubt that, as the
applicant, Amazon stood to be materially adversely affected if the GAC issued
consensus advice against its application, if for no other reason than there would be a
strong presumption that, if the GAC did so, Amazon’s application should be rejected by
the ICANN Board.

94. Basic principles of procedural fairness entitle an applicant who request to have the
opportunity to be heard in some manner before the GAC, as a constituent body of the
ICANN. There is, however, a question of how much procedural fairness is required to
satisfy Article I11, Section 1. We need not decide whether such procedural fairness
necessarily rises to the level normally required by administrative and quasi-judicial

bodies. (See, e.g., Mullane v. Cent. Hanover Bank & Trust Co., 339 U.S. 306, 313
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95.

(1950).) However, in matters relating to individual applications being considered by the
ICANN Board itself, it is noteworthy that while individual applicants are not permitted
to appear in person and make a presentation to the Board, ICANN’s procedures permit
an applicant, whose interests may be adversely affected by a decision of the Board
regarding its application, to submit a written statement to the Board as to why its
application should be permitted to proceed. The Panel is of the view that the same type
of procedural fairness afforded by the Board required the GAC, as a constituent body of
ICANN, to provide a comparable opportunity. Thus, under the facts of this IRP, the
procedural fairness obligation applicable to the GAC, at a minimum, required that the
GAC allow a written statement or comment from a potentially adversely affected party,
before it decided whether to issue consensus advice objecting to an application. The
Board’s obligation was to see that the GAC, as a constituent body of ICANN, had such
a procedure and that it followed it.

In this case, Amazon attempted to distribute written materials explaining its position to
the GAC, but the GAC Chair denied its request. (Hayden Statement, § 37.) Allowing a
written submission would have given Amazon an opportunity, among other things, to
correct the erroneous assertion by representatives of the Peruvian government that
“Amazon” was a listed geographic name under the Guidebook. Amazon might have
been able to submit information that neither Brazil nor Peru had a legal or sovereign
right to the name “Amazon” under international or domestic law and that Amazon had
registered the trademark or trade name of “Amazon” in many nations of the world,
including Brazil and Peru. In any event, the failure to provide Amazon with an

opportunity to submit a written statement - - despite its request that it be allowed to do
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96.

SO - - to the very body of ICANN that was considering recommending against its
application violated Article 11, Section 1.

In the view of the majority of the Panel, while the GAC had the ability to establish its
own method of proceeding, its failure to afford Amazon the opportunity to submit a
written statement to the GAC governments at their meeting in Durban undermines the
strength of the presumption that would otherwise be accorded GAC consensus

advice. While our holding is limited to the facts presented in this matter, it draws
support from the principle that a party has the right to present its views where a judicial
or arbitral body is deciding its case. Indeed, this fundamental principle of procedural
fairness is widely recognized in international law. Moreover, international law also
supports the view that the failure to afford a party the opportunity to be present its
position affects the value of the decision-making body’s proclamations. For example, in
the realm of international arbitration, the awards of arbitrators are given substantial,
nearly irrefutable, deference. (See generally Convention on the Recognition and
Enforcement of Foreign Arbitral Awards arts. 11, V, July 6, 1988, 21 U.S.T. 2517, 330
U.N.T.S. 38 (the “New York Convention”).) However, the New York Convention
allows a court to refuse to enforce an arbitration award—that is, refuse to show the
arbitrators deference—if “[t]he party against whom the award is invoked was not given
proper notice . . . or was otherwise unable to present his case.” (Id., at art. V(1)(b).)
Identical provisions allowing a party to either set aside an arbitration award or resist its
enforcement appear in the Model Law on International Commercial Arbitration
published by United Nations Commission on International Trade Law. (See United

Nations Commission on International Trade Law, UNCITRAL Model Law on
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97.

98.

International Commercial Arbitration 1985, with Amendments as Adopted in 2008,
arts. 34(2)(a)(it), 36(1)(a)(ii) (Vienna: United Nations, 2008).)

We find that this principle, enshrined in international arbitration law by convention, is
instructive here. While the GAC is indisputably a political body - - not a judicial or
arbitral body - - its consideration of specific gTLD applications takes place within the
framework of the ICANN Board’s application review process where the GAC’s
consensus advice is given a strong presumption by the Board, which itself is
functioning as a quasi-judicial body. Thus, under the facts before us, the GAC's
decision not to provide a affected party with the opportunity to be present a written
statement of its position, notwithstanding its specific request to do so, not only
constitutes a violation of procedural fairness obligations under Article 111, Section 1 of
the ICANN Bylaws, it diminishes the strength of the strong presumption that would
otherwise be warranted based upon GAC consensus advice.

It is true, as ICANN established at the hearing, that because Amazon’s applications
were considered at two GAC meetings, Amazon had an opportunity between those
meetings to lobby one or more governments to object to consensus advice, and it
attempted to do so. Whatever this opportunity was, however, it was not a procedure that
the GAC made available when requested by an applicant. Moreover, attempting to
influence governments, who have their own political agendas and trade-offs that could
be extraneous to the merits of an application for an internet name, is not the same as
procedural fairness provided by the GAC itself. That duty is independently mandated
under the Bylaws and is not supplanted by an opportunity to lobby governments apart

from or in-between GAC meetings.
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99. Our decision regarding minimum procedural fairness required by Article 111, Section 1
of the Bylaws finds support in the DCA Trust IRP. In that matter, the Panel noted that
DCA Trust was not given “an opportunity in Beijing or elsewhere to make its position
known or defend its own interests before the GAC reached consensus on the GAC
Objection Advice[.]” (See DCA Trust, at § 109.) The DCA Trust Panel went on to hold
that this lack of procedural opportunity was “not [a] procedure[] designed to insure the
fairness required by Article 111, sec. 1.” (1d.)

C. Must GAC advice be based upon public policy considerations?

100. The reasons for GAC Advice, even if not expressed, as is the case before us, must
nonetheless be grounded in public policy. This proposition is fairly gleaned from
several provisions of ICANN’s governance documents. Thus, the Bylaws recognize
that the GAC’s purpose is to advise the Board regarding its activities “where they may
affect public policy issues.” (Bylaws, art. XI, § 2(1)(a).) So, not only does the GAC
have an important role in providing recommendations and advice regarding policy
development by ICANN, but it also can intervene regarding a specific application to
ICANN provided that the application raises legitimate public policy concerns. The
GAC Operating Principles reinforce the need for a nexus between GAC advice and
legitimate public policy concerns. (See ICANN Governmental Advisory Comm.
Operating Principles, art. I, principles 2, 4.) Although not a decision-making body, as
reflected in its Operating Principles, the GAC views itself as providing advice and
recommendations to the ICANN Board and operating as a forum to discuss

“government and other public policy issues and concerns.” (Id.) The Applicant
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Guidebook indicates that the GAC may object when an application “violates national
laws or raises sensitivities.”?” (Guidebook, module 3.1.)

101. Moreover, the public policy concerns underlying GAC advice must be well-founded.
Mr. Atallah acknowledged that if GAC consensus advice was based upon a mistaken
view of international law, the Board would reject such advice. (Atallah Tr., 127:14-
128:4.) Thus, we conclude that if, for example, in the unlikely event that GAC
consensus advice was animated by purely private interests, or corruptly procured, the
ICANN Board would properly reject it. Put differently, such advice, even if consensus
advice, would not be well-founded and would not warrant a strong presumption, or any
presumption at all. Similarly, if the only reason for the GAC advice was that the applied
for string is a listed geographic name under the Guidebook, whereas in truth and in fact
it is not a listed geographic name, that reason, although based on public policy
concerns, would be not be well-founded and, therefore, would be rejected by the Board.
Put differently, the objection based on such grounds would not warrant a presumption
that it should be sustained. Similarly, if the reason for objecting to the string is that
assigning it would violate international or national laws, consensus advice might
warrant a presumption if well-founded, but that presumption would be overcome by

expert reports that make clear that neither international law, nor national law of the

27 As noted, based on the record before us, the granting of Amazon’s application would violate
no country’s national laws. As for sensitivities, it is noteworthy that nowhere in the record is
there a claim, much less any support for same, that the people who inhabit the Amazon region
would find the use by the applicant of the English-language string, .amazon, derogatory or
offensive. Brazil’s statement of concerns regarding the “risks” of granting the applications that
relates to “a very important cultural, traditional, regional and geographical name related to the
Brazilian culture” falls short of identifying what those “risks” are. (See Ex. C-40, at 11-13.) Nor
did the delegates from Brazil or Peru articulate why the use of the string would be offensive to
the sensibilities of people inhabiting the Amazon River basin. (See id.) There was no evidence in
the record to support such an assertion, even had it been made.
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objecting countries, prohibit the assignment of the string to the applicant. This is
especially true where, as here, an independent expert report commissioned by the
NGPC made clear that the legal objection of Brazil and Peru lacked merit. If the only
reason for the consensus advice is that another entity, presumably a non-governmental
organization (NGO), in the future would be denied the string, at a minimum the NGPC,
acting for the Board, would need to explain why the Guidebook rule that deprivation of
future use of a string, standing alone, is not a basis to deny a string is inapplicable.
Further, if the public policy concern supporting the GAC advice is implausible or
irrational, presumably the Board would find it not well-founded and would not be
compelled to follow it, notwithstanding the strong presumption. (Cf. Atallah Tr.,
128:24-129:20.)

102. The foregoing illustrates why it is highly desirable for the GAC to provide reasons or a
rationale for its consensus advice to the Board. In this matter, the only arguably valid
reason for the GAC advice is the assertion by Brazil and Peru that sometime in the
future a NGO or other entity may wish to use the applied for English gTLD and
equivalents in Chinese and Japanese characters to promote the environment and/or the
culture of indigenous people of the Amazon region. This is no doubt a public policy
concern. However, the evidence before the NGPC, in the form of expert reports of Dr.
Passa and Dr. Radicati, indicates quite clearly that there is no prejudice or material
harm to potential future users of the applied for strings. Ordinarily, the Board defers to
expert reports, especially expert reports, such as Dr. Passa’s, commissioned by the

Board, or in this instance, by the NGPC functioning as the Board.
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103. We conclude that GAC consensus advice, although no reasons or rationale need be
given, nonetheless must be based on a well-founded public interest concern and this
public interest basis must be ascertained or ascertainable from the entirety of the record
before the NGPC. In other words, the reason(s) supporting the GAC consensus advice,
and hence the NGPC decision, must be tethered to valid and legitimate public policy
considerations. If the record fails to contain such reasons, or the reason given is not
supported by the record, the Board, in this case acting through the NGPC, should not
accept the advice.?®

104. As we explain more fully below, the Board cannot simply accept GAC consensus
advice as conclusive. The GAC has not been granted a veto under ICANN’s
governance documents. If the NGPC’s only basis for rejecting the applications was the
strong presumption flowing from GAC consensus advice, this would have the effect of
converting the consensus advice into a conclusive presumption and, in reality,
impermissibly shifting the Board’s duty to make an independent and objective decision
on the applications to the GAC.

105. In this matter, the NGPC relied upon the reasons set out in the Early Warning Notice of
Brazil and Peru as providing a rationale supporting the GAC advice. Although there is
no clear evidence that the rationale for objecting to the use of the applied-for strings

advanced by Brazil and Peru in the Early Warning Notice formed the rationale for the

28 Under ICANN procedures, the Board would then engage the GAC in further discussions and
give GAC areason why it is doing so. (Atallah Tr., 121-128.) In this case, the reason might well
be that there is no discernable valid and legitimate public policy reason for the GAC’s
recommendation. To the extent that reasons were given in the Early Warning Notice, the mere
deprivation of the future use of the string does not appear to be a material reason, especially
where there is no showing of harm or prejudice to the environment or inhabitants of the Amazon
region.
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GAC advice,? we believe it was appropriate for the NGPC to consider the reasons
given by Brazil and Peru as support for the NGPC’s decision, along with the
presumption of valid public policy concerns arising from the consensus advice, as a
basis for denying Amazon’s application. Needless to say, however, the Early Warning
Notice itself is not entitled to any presumption that it contains valid public policy
reasons.

106. That said, as noted above, the reasons given by Brazil and Peru in their Early Warning
Notice do not appear to be based on well-founded public policy concerns that justify
the denial of the applications. Further, Brazil and Peru’s objection to the applications
based on deprivation of future use of the strings is not supported by the record,
including the expert reports that are part of that record. In these circumstances, we are
constrained to conclude that there is nothing to support the NGPC’s decision other than
the presumption arising from GAC consensus advice. There must be something more
than just the presumption if the NGPC is to be said to have exercised its duty to make
an independent decision regarding the applications, especially where, as in this matter,
the GAC did not provide the ICANN Board with a rationale or reasons for its advice.

D. Were the Early Warning Notice reasons relied on by the NGPC well-founded public
policy reasons?

107.Because the NGPC did not set forth its own reasons or analysis regarding the existence
of a well-founded public policy concern justifying its rejection of the applications, the

Panel must undertake to review the record before the NGPC. Having done so, we are

29 Indeed, the testimony of Heather Dryden, the former Chair of the GAC, in the DCA Trust IRP,
part of the record in this IRP, indicates that there is no consensus GAC rationale for its advice.
(Ex. CLA-5, 322:24-324:21.)
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unable to discern from the record before the NGPC a well-founded public policy
rationale for rejecting the applications.

108. Four reasons were asserted by Brazil and Peru in their Early Warning Notice and the
discussion at the meeting of the GAC in Durban on July 16, 2013:

a. Peru asserted that applications should be rejected because “Amazon” is a listed
geographic name. ICANN, however, concedes that Peru’s assertion, made at
GAC’s Durban meeting to rally support for GAC advice opposing Amazon’s
application, was erroneous. “Amazon” is not a listed geographic name. (See Ex.
C-40, at 14-15, 24; Ex. C-102, 1 1.)

b. Brazil and Peru asserted legal rights to the name “.amazon” under international
law, causing the NGPC to ask for an expert opinion on this issue. (Atallah Tr.,
216:4-13.) Peru specifically claimed it had legal grounds to the name “Amazon,”
as it denotes a river and a region in both Brazil and Peru, (see, e.g., Ex. C-40, at
14), and it invoked the “rights of countries to intervene in claims that include
words that represent a geographical location of their own,” (Ex. C-95, at 2). The
legal claim of Brazil and Peru is without merit. Dr. Passa’s report, part of the
record before the NGPC, makes plain that neither nation has a legal or sovereign
right under international law, or even their own national laws, to the name. (EX.
C-48.) There appear to be no inherent governmental rights to geographic terms.
(See Ex. C-34; Forrest Report, 5.2.1.)

c. Brazil and Peru asserted in their Early Warning Notice that unidentified
governmental or non-governmental organizations, who in the future may be

interested in using the string to protect the environment (“biome”) of the Amazon
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region or promote the culture of the people that live in this region, will be
deprived of future use of the .amazon top level domain name if the applications
are granted. (Ex. C-40, at 11-12.) We discuss this assertion below.

d. Brazil and Peru also asserted that they objected to the applied-for string .amazon
because it matched one of the words, in English, used by the Amazon
Cooperation Treaty Organization. (See Ex. C-22, at 1.) A one word match is not
likely to be misleading and is not a plausible public policy reason for an
objection. (See discussion supra, at 22 n. 13.)

109. Only the third reason possibly presents a plausible public policy reason that could be
considered to be well-founded. As discussed earlier, the record before the NGPC,
however, undermines even this assertion as a well-founded reason for the GAC
advice and, therefore, does not support the NGPC’s decision denying the applications.
First, it is noteworthy that under ICANN’s own rules the mere fact that an entity will
be deprived of the future use of a string is not a material reason for denying a domain
name to an applicant. Indeed, the Guidebook prohibits ICANN from a finding of
harm based solely on “[a]n allegation of detriment that consists only of the applicant
being delegated the string instead of the objector.” (Guidebook, § 3.5.4.) Thus, even
had a non-governmental organization filed an application for the .amazon gTLD in
order to promote the environment of the Amazon River basin or its inhabitants and
objected to that string be awarded to the applicant, this would not alone justify denial
of Amazon’s applications. While not dispositive, it does lead us to conclude that there
must be some evidence of detriment to the public interest in order to justify the

rejection of the applications for the strings.
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110. Even if, arguendo, deprivation of future use could be considered a public policy reason,
the uncontroverted record before the NGPC, found in two expert reports, the report of
ICC independent expert Professor Radicati di Brozolo and the expert report by Dr.
Passa commissioned by the NGPC, was that the use of the string by Amazon was not
prejudicial and would not harm such potential future interest in the name, because (1)
no entity other than Amazon has applied for the string, (2) Amazon has used this
tradename and domain name for decades without any indication it has harmed the
geographic region of the Amazon River or the people who live there, and (3) equally
evocative strings exist, such as “Amazonia” and “Amazonas”* that could be used in
the future to further the interests to which Brazil and Peru alluded in their Early
Warning Notices. (See Ex. C-47, at 13-14, 21-23; Ex. C-48, at 10.) Although Professor
Radicati was not informed of the GAC advice®!, that alone does not undermine his
determination that there was no material detriment to the interests of the people
inhabiting the Amazon region by awarding the applicant the .amazon string. Moreover,
his findings regarding the absence of prejudice or detriment are consistent with and are
supported by those of Dr. Passa, the NGPC’s independent expert, who was well aware
of the GAC objection to the string.

111. The NGPC did not analyze Professor Radicati’s or Dr. Passa’s reports in its resolution
denying the applications. In absence of any statement of the reasons by the NGPC for
denying the applications, beyond deference to the GAC advice, we conclude that the

NGPC failed to act in a manner consistent with its obligation under the ICANN

%01t is noteworthy that Amazon agreed not to object to .amazonas and .amazonia, if they were to
be applied for. (Hayden Statement, { 21.)

31 The Panel is surprised and troubled that neither the 10 nor Amazon informed Professor
Radicati of the GAC advice objecting to the strings before he made his determinations.
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governance documents to make an independent, objective decision on the applications
at issue. (See Bylaws, art. 1V, § 3(4); Supplementary Procedures, Rule 8(iii).)
Moreover, without such an explication of a reason indicating a well-founded public
policy interest, the Panel is unable to discharge meaningfully its independent review
function to determine whether the NGPC made an independent, objective and merits-
based decision in this matter.

E. Was the NGPC required to state its reasons for its decision denying the applications?

112. Although the GAC was not required to state reasons for its action (see discussion supra

at 34-35), under the circumstances presented in this matter we hold that, in order to
comply with its governance documents, the Board, in this case the NGPC, was required
to state reasons for its decision in order to satisfy the community that it rendered an
independent and objective decision in this matter. “[A]ccountability requires an
organization to explain or give reasons for its activities.” (See DCA Trust, at { 74;
accord Vistaprint Ltd. v. ICANN, Case No. 01-14-0000-6505, Final Declaration, at
190 (Int’l Centre for Dispute Resolution, Oct. 9, 2015), https://www.icann.org
len/system/files/files/vistaprint-v-icann-final-declaration-09oct15-en.pdf [hereinafter
Vistaprint] (stating that the Board’s decisions should be “supported by a reasoned
analysis.”) (quoting Gulf Cooperation Council v. ICANN, Case No. 01-14-0002-1065,
Interim Declaration on Emergency Request, at § 76 (Int’l Centre for Dispute
Resolution, Feb. 12, 2015) https://www.icann.org/en/system/files/files/interim-
declaration-emergency-protection-redacted-12feb15-en.pdf).) Similar to GCC Final,
para. 142, the NGPC resolution in this matter does not discuss the factors or reasons

that led to its decision denying the applications, beyond the presumption flowing from

47



GAC consensus advice. Suffice it to say, the minutes of the NGPC’s May 14, 2014
meeting and its resolution adopted that date are bereft of a reasoned analysis.

113.To be clear, our limited holding is that under the facts of this IRP, where the NGPC is
relying on GAC Advice and the GAC has provided no rationale or reason for its advice,
the NGPC must state reasons why the GAC advice is supported by well-founded public
interests. Otherwise, the NGPC is not acting in a transparent manner consistent with its
Bylaws as there would be scant possibility of holding it accountable for its decision.
(See Bylaws, art. I, 8 2(8), art. 111, 8 1.) Here, the limited explanation of the NGPC is
deficient. Certainly, there is no way that an independent review process would be able
to assess whether an independent and objective decision was made, beyond reliance on
the presumption, in denying the applications. The NGPC failed to articulate a well-
founded public policy reason supporting its decision. In the event the NGPC was
unable to ascertain and state a valid public policy interest for its decision, it had a due
diligence duty to further investigate before rejecting Amazon’s applications.
(Supplementary Procedures, Rule 8(ii); see also DCA Trust, at § 74.)

F. Absent a well-founded public policy reason, did the NGPC impermissibly give the
GAC consensus advice a conclusive presumption?

114. Implicit in the NGPC resolution is that the GAC advice was based on concerns stated
by Brazil and Peru in their Early Warning Notice and that the reasons given in the Early
Warning Notice by Brazil and Peru for objecting were based on valid, legitimate and
credible public policy concerns. An Early Warning Notice, in and of itself, is not reason
for rejecting an application. At a minimum, it would require that the Board

independently find that the reason(s) for the objections stated therein reflect a well-
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founded public policy interest. As there is no explanation in the NGPC resolution why
any of the reasons given by Brazil and Peru supported its decision to reject the
applications, we have concluded above that there was not a sufficient statement of the
reasons by the NGPC to satisfy the requirement of the Bylaws that the Board give
reasons for its decisions.

115. In his testimony, Mr. Atallah acknowledged that ICANN is not controlled by
governments, even when governments, through the GAC, provide consensus advice.
(Atallah Tr., 94-95.) Consensus advice from the GAC is entitled to a strong
presumption that it is based on valid public policy interests, but not a conclusive
presumption. In its governance documents, ICANN could have given consensus GAC
advice a conclusive presumption or a veto, but it chose not to do so.

116. Yet in this matter, Mr. Atallah candidly admitted that when the GAC issued consensus
advice against Amazon’s applications, the bar was too high for the Board (NGPC) to
say “no.” (Atallah Tr., 100-101, 128.) Clearly, the NGPC deferred to the consensus
GAC advice regarding the existence of a valid public policy concern and by so doing, it
abandoned its obligation under ICANN governance documents to make an independent,
merits-based and objective decision whether or not to allow the applications to proceed.
By failing to independently evaluate and articulate the existence of a well-founded
public policy reason for the GAC advice, the NGPC, in effect, created a conclusive or
irrebuttable presumption for the GAC consensus advice. In essence, it conferred on the
GAC a veto over the applications; something that went beyond and was inconsistent

with ICANN’s own rules.
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117.

118.

119.

Moreover, as observed above, we are unable to discern from the Early Warning Notice
a well-founded public policy reason for the NGPC’s action. There being none evident,
and none stated by the NGPC, much less the GAC, the only rationale supporting the
NGPC’s decision appears to be the strong presumption of a public policy interest to be
accorded to GAC consensus advice. But as that is the only basis in the record
supporting the NGPC’s decision, to let the NGPC decision stand would be tantamount
to converting the strong presumption into a conclusive one and, in effect, give the GAC
a veto over the gTLD applications. This would impermissibly change the rules
developed and adopted in the Guidebook. And it would also run afoul of two important
governance principles of ICANN:

e That the Board state reasons for its decisions; and

e That the Board make independent and objective decisions on the merits.
It is noteworthy that, while the NGPC’s resolution listed many documents that it
considered, the NGPC did not explain how those documents may or may not have
affected its own reasons or rationale for denying Amazon’s applications, other than its
reference to the GAC consensus advice and its presumption. Moreover, nowhere does
the NGPC explain why rejecting Amazon’s application is in the best interest of the
Internet community, especially where a well-founded public policy interest for the
GAC advice is not evident.
Under these circumstances, the NGPC’s decision rejecting the Amazon application is

inconsistent with it governance documents and, therefore, cannot stand.
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G. Did the NGPC violate ICANN’s prohibition against disparate treatment when it
denied the applications?

120. Amazon argues that the NGPC discriminated against it by denying its application for
.amazon, yet an application by a private Brazilian oil company for the string .ipiranga,
another famous waterway in Brazil, was approved. Amazon contends that by approving
Jipiranga and denying .amazon, the ICANN Board, here the NGPC, engaged in
disparate treatment in violation of Article 11, Section 3 of the Bylaws.

121. 1t is accurate that ICANN’s Bylaws prohibit discriminatory treatment by the Board in
applying its policies and practices regarding a particular party “unless justified by
substantial and reasonable cause.” (Bylaws, art. 11, § 3.) As pointed out by ICANN’s
counsel, in this instance neither the Board nor NGPC, acting on its behalf, considered,
much less granted, the application for .ipiranga and, therefore, did not engage in
discriminatory action against Amazon. We agree. In the context of this matter, the
Bylaws’ proscription against disparate treatment applies to Board action, and this
threshold requirement is missing. Thus, we do not find the NGPC impermissibly
treated these applications differently in a manner that violated Article I, Section 3 of
the Bylaws regarding disparate treatment.

H. Was Amazon’s objection to changes to the applicant guidebook untimely?

122.1n essence, Amazon argued that the GAC was required to state reasons for its advice
under earlier iterations of the Guidebook. To the extent that earlier versions of the
Guidebook supported Amazon’s contention, the Guidebook was changed in 2012 and

earlier requirements that the GAC state reasons for its advice or provide specific
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information were deleted. ICANN’s launch documents, ICANN argued, are even more
explicit regarding this change.

123.We agree with ICANN that to the extent that Amazon is challenging Guidebook
changes made in 2011 in this proceeding, its attempt to do so is untimely. (See
Booking.com B.V. v. ICANN, Case No. 50-20-1400-0247, Final Declaration, at { 106
(Int’l Centre for Dispute Resolution, March 3, 2015), https://www.icann.org/en/system
[files/files/final-declaration-03mar15-en.pdf; Vistaprint, at 1 172.) Any disagreement
with proposed changes to the Guidebook must be made within 30 days of the notice of

proposed amendments to the Guidebook. (See Bylaws, Art. 1V, § 3.3.)
CONCLUSION

124.Based upon the foregoing, we declare that Amazon has established that ICANN’s
Board, acting through the NGPC, acted in a manner inconsistent with ICANN’s
Bylaws, as more fully described above. Further, the GAC, as a constituent body of
ICANN, failed to allow the applicant to submit any information to the GAC and thus
deprived the applicant of the minimal degree of procedural fairness before issuance of
its advice, as required by the Bylaws. The failure by the GAC to accord procedural
fairness diminishes the presumption that would otherwise attach to its consensus
advice.

125. The Panel recommends that the Board of ICANN promptly re-evaluate Amazon’s
applications in light of the Panel’s declarations above. In its re-evaluation of the
applications, the Board should make an objective and independent judgment regarding
whether there are, in fact, well-founded, merits-based public policy reasons for denying

Amazon’s applications. Further, if the Board determines that the applications should
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not proceed, the Board should explain its reasons supporting that decision. The GAC
consensus advice, standing alone, cannot supplant the Board’s independent and
objective decision with a reasoned analysis. If the Board determines that the
applications should proceed, we understand that ICANN’s Bylaws, in effect, require the
Board to “meet and confer” with the GAC. (See Bylaws, Article XI, 8 2.1(j).) In light of
our declaration, we recommend that ICANN do so within sixty (60) days of the
issuance of this Final Declaration. As the Board is required to state reasons why it is not
following the GAC consensus advice, we recommend the Board cite this Final
Declaration and the reasons set forth herein.

126. We conclude that Amazon is the prevailing party in this matter. Accordingly, pursuant
to Article 1V, Section 3(18) of the Bylaws, Rule 11 of ICANN’s Supplementary
Procedures and Article 31 of the ICDR Rules, ICANN shall bear the costs of this IRP
as well as the cost of the IRP provider. The administrative fees and expenses of the
International Centre for Dispute Resolution (ICDR) totaling US$5,750 shall be borne
by ICANN and the compensation and expenses of the Panelists totaling US$314,590.96
shall be borne by ICANN. Therefore, ICANN shall reimburse Amazon the sum of
US$163,045.51, representing that portion of said fees and expenses in excess of the
apportioned costs previously incurred by Amazon.

127.Each side will bear its own expenses and attorneys’ fees.

I

I

I
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Our learned co-panelist, Judge A. Howard Matz, concurs in the result. Attached hereto is Judge

Matz’s separate concurring and partially dissenting opinion.

SO ORDERED this 10th day of July, 2017
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CONCURRING AND PARTIALLY DISSENTING OPINION

OF A. HOWARD MATZ

128. 1 greatly admire my colleagues on this Panel and respect their diligent and thoughtful
work in providing the foregoing Declaration. Moreover, for the reasons | will
summarize at the end of this opinion, I concur in the outcome that they reach. But I do
not believe that our authority, or that of any IRP Panel, permits us to invalidate a
decision of ICANN based in substantial part on a finding that the GAC violated “basic
principles of procedural fairness. . . widely recognized in international law. . .” To the
extent that the Majority Declaration overturns ICANN’s decision because the NGPC
failed to remedy that supposed GAC violation, it extends the scope of an IRP beyond
its permissible bounds. And in any event | also reject the factual basis for the
Majority’s conclusions about due process and fundamental fairness.

AUTHORITY OF AN IRP PANEL

129. The majority correctly states that “the task of this Panel is to determine whether the
NGPC acted in a manner consistent with ICANN’s Articles of Incorporation, Bylaws
and Applicant guidebook.” Majority Declaration,  63. The majority goes on to cite
Article 1V, § 3(4) of the Bylaws as follows:

The IRP Panel must apply a defined standard of review to the
IRP request, focusing on: a. did the Board act without conflict of
interest in taking its decision?; b. did the ICANN Board exercise
due diligence and care in having sufficient facts in front of
them?; and c. Did the ICANN Board members exercise
independent judgment in taking the decision, believed to be in
the best interest of the company [i.e., the internet community as a
whole]?

Id. 1 64.
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130. What is troublesome about the Majority Declaration is that it does not comply with the
clearly limited scope of review that we are duty-bound to follow. Article IV, 8 3(4)
specifically mandates that the IRP Panel “shall be charged with comparing contested
actions of the Board to the Articles of Incorporation and Bylaws, and with declaring
whether the Board has acted consistently with [those] provisions. . ..” (Emphasis
added.) Instead of focusing on whether the Board acted consistently with its own
responsibilities, the Majority Declaration devotes a considerable portion of the ruling to
criticizing the GAC. Indeed, it does not merely criticize the GAC, but also finds that
because the GAC supposedly violated a “fundamental principle of procedural fairness
[that is] widely recognized in international law” [Majority Declaration { 96] it thereby
violated Art. I11, § 1 of ICANN’s Bylaws. See, e.g., Majority Declaration, {1 2(e); 94-
99; 124. Nowhere does the majority provide support for the proposition that this IRP
Panel is entitled to opine on whether general principles of international law require that
“fundamental notions of due process” be imported onto GAC proceedings, especially
when the parties did not even meaningfully brief those “general principles.”

131. As stated in the Final Declaration in Booking.com B.V. v. ICANN, ICDR Case No. 50-
20-1400-0247 (Mar. 3, 2015),

The only substantive check on the conduct of the ICANN Board
is that such conduct may not be inconsistent with the Articles of
Incorporation or Bylaws — or, the parties agree, with the
Guidebook. 1108. ... Nor...does our authority extend to
opining on the nature of the policies or procedures established in
the Guidebook. {110 .. .[I]t is not for the Panel to opine on
whether the Board could have acted differently than it did; rather,
our role is to assess whether the Board’s action was consistent
with the applicable rules found in the Articles, Bylaws, and
Guidebook. Nor, as stated, is it for us to purport to appraise the

policies and procedures established by ICANN in the Guidebook
(since, again, this IRP is not a challenge to those policies and
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procedures themselves), but merely to apply them to the facts. |
115.

132. The majority finds that the Board (NGPC) violated Article 1V, § 3(4) of the Bylaws
because it effectively and improperly granted the GAC advice a conclusive
presumption, despite that advice having been undermined by the GAC’s supposed
unfairness. (See below.) In this respect and to this extent, then, although the holding in
the Majority Declaration is explicitly based on the conduct of the Board (Majority
Declaration { 113), the result must be seen as a reflection of the majority’s view about
what the GAC did (or failed to do). If the conclusion that “the NGPC failed to exercise
the requisite degree of independent judgment” (Majority Declaration,  2(a)) is dubious,
as | think it is, then the Majority Declaration may have exceeded its proper scope.

WAS THERE REALLY A “DUE PROCESS” VIOLATION?

133. The claimed violation by the GAC of due process is based on the written testimony of
Mr. Scott Hayden, who is Amazon’s Associate General Counsel for Intellectual
Property. He wrote, “We had asked the GAC to grant us the opportunity to distribute to
the GAC background materials about the Amazon Applications and the proposals we
had made but the GAC Chair rejected our request.” Hayden Statement, ] 37.

134. 1t is noteworthy that Mr. Hayden did not disclose just who at Amazon asked just which
GAC representative for leave to submit just which written disclosure, or when such
request was made (although it was evidently before the Durban meeting). Even more
noteworthy is the indisputable fact that the GAC already knew about those Amazon
applications and proposals. Indeed, governments objecting to those applications could

not have issued an Early Warning until and unless at least the Amazon application had
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come to their attention, and Brazil and Peru did not in fact issue the Early Warning until
after they received Amazon’s application.

135. Notwithstanding my view that it is not appropriate for this Panel to rest its decision, at
least in large part, on whether the GAC was fair, | recognize that it is tempting to
invoke Bylaws Article 111, 8 1 (“ICANN and its constituent bodies shall . . . ensure
fairness”) as the basis for doing so. “Fair is fair,” after all, and it is not uncommon in
an IRP for the disputing parties to challenge the fairness of their opponent’s conduct.
But even assuming the GAC was legally obligated to allow Amazon to make a direct
written presentation in Durban, what was the impact of its failure to do so? The record
shows that there was no impact at all; the claimed violation or error was utterly
harmless.

136. The only supposed harm mentioned by the majority is that “allowing a written
submission by Amazon would have given Amazon an opportunity, among other things,
to correct the erroneous assertion by representatives of the Peruvian government that
‘. Amazon’ was a listed geographic name under the Guidebook.” Id. at § 95. (Emphasis
in original.) In fact, however, Mr. Atallah testified that if .Amazon had been on the list,
the GAC would not even have been considering the issue in the first place. Tr., p. 208.
As he put it,

So the only reason it’s accepted as an application is because it

was not on the list and everybody knew that. Otherwise, it
wouldn’t be an issue that required GAC Advice in the first place.

Id. at 209. This testimony was not rebutted.

137.Which leads to another concern that | have with the majority view: it is at odds with
reality. It simply defies common sense to depict Amazon as having been effectively
shut out of the process leading up to the GAC Advice or as the victim of one-sided,
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heavy-handed maneuvering by Brazil, Peru, and the many other governments that
joined in the Durban communique. Indeed, the facts show otherwise. At the hearing
before this Panel, Amazon’s counsel himself conceded that people other than
government representatives were allowed to attend the GAC meeting in Durban: “I
now understand that observers were permitted in Durban. So the transparency issue . . .
there were observers there. . ..” Tr., p. 270. Their attendance, counsel further
acknowledged, was a form of “participation.” 1d. at 269. In his written testimony, Mr.
Atallah affirmed that at the Durban meeting on July 18, 2013 ICANN conducted a
“Public Forum,” at which several speakers commented on the GAC’s advice regarding
Amazon. Amazon’s representative, Stacy King, actually stated, “We disagree with
these recommendations and object . ...” Id. at 1 36. Moreover, ICANN introduced
ample and unrefuted evidence that in the spring and summer of 2013 — before the GAC
Advice was issued — Amazon communicated its response to the Brazil/Peru opposition
to several countries, including Germany (Ex. R-67), Australia (Ex. R-69), the United
Kingdom (Ex. R-66) and Luxembourg (Ex. R-68). Nor is it surprising that a company
as large and influential as Amazon directly waged such a sustained lobbying campaign
with numerous members of the GAC. Amazon, of all possible gTLD applicants, was
probably the best equipped to communicate its position to everyone involved in the
determination of whether ICANN should grant it a new gTLD. Just as it may be
understandable to take into account the notion that “fair is fair” in assessing the GAC’s
conduct, so too should we recognize the reality that “Amazon is Amazon.”

138. For these reasons, then, in my respectful opinion there is little merit in the majority’s

decision to “piggyback” the claimed due process violation by the GAC into a basis for
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139.

“undermin[ing] the strength of the presumption that would otherwise be accorded GAC
consensus advice.” Majority Declaration, 1 96.

In addition to the foregoing factors, another reason why it is unfortunate that the
Majority Declaration has declared that the GAC has a duty to adhere to international
law-based principles of due process is that such declaration might well cause
considerable confusion within ICANN. Article 111, § 1 of the Bylaws, cited in { 92 of
the Majority Declaration, does indeed provide that both ICANN “and its constituent
bodies shall operate. . . with procedures designed to ensure fairness.” But just what are
those bodies? How do they participate within ICANN? Do they all function in the
same manner? Do they rely on committees? Are they entitled to representation on
Board committees? On the Board’s Executive Committee? If constituent bodies must
permit direct presentations, would the Board and all its Committees also have to permit
third parties to appear before them directly? These are legitimate questions to ask here,
notwithstanding that the Majority Declaration states that it is limited to the facts of this
case (f 113), because this IRP Declaration is entitled to be treated as precedent.
(Bylaws Article 1V, § 3(21).) But the questions are not even considered, much less

answered.

140. Finally, given that it is the ICANN Board whose specific conduct we are reviewing, it

must be stressed here that there is absolutely no evidence that it or the NGPC were
unaware of both the GAC’s thinking and Amazon’s position. While I will return to the
question of what the NGPC knew and what it did infra, at this point it is sufficient to
note that as to the GAC’s thinking, Mr. Atallah swore under oath that for those NGPC

and Board members who attended the seven meetings dealing with Amazon’s
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application, it would not have been a benefit if GAC had provided a rationale with its
advice. As he put it, “as an insider, you know exactly what is goingon ... .” Tr., p.
109. He went on to explain: “ICANN has three meetings a year, every year, where
everybody gets together to actually develop policies and do the ICANN business. In
every meeting the board actually meets with the GAC. And the issues that the GAC is
facing are actually . . . told to the board, and so the board is aware of the issues that . . .
the GAC members are bringing up . . . It’s open meetings. And in several of those
meetings, the South American countries had voiced their issues with the Amazon
applications.” Tr., p. 113. Mr. Atallah also testified that “when the GAC Advice came
about, the board provided notice to Amazon to actually provide it with information,
present their view, their side of the topic and they presented a large document to the
NGPC which they reviewed and did their due diligence.” Tr., p. 184.

DID THE NGPC INDEPENDENTLY INVESTIGATE THE APPROPRIATE FACTS

AND FACTORS RELATING TO AMAZON’S APPLICATION?

141. The majority has concluded that “The Board, acting through the NGPC . . . failed in its
duty to independently evaluate and determine whether valid and merits-based public
policy interests existed supporting the GAC’s consensus advice . . . [and thus] failed to
exercise the requisite degree of independent judgment . . . . “ Majority Declaration,
2(a). In my respectful opinion, the Majority Declaration either conflates or
misapprehends the important difference between what ICANN initially did in looking

into the GAC Advice re .Amazon and what it concluded after doing so.
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142. The Majority Declaration acknowledges that under the then-applicable Bylaws, the
GAC was not required to give reasons for its actions. Majority Declaration, {{ 87-90.
The Majority Declaration notes that even the decision in the Dot Connect Africa Trust
v. ICANN IRP (ICDR Case No. 50-2013-001083) does not require the GAC to provide
such reasons.®? But then the Majority Declaration essentially goes on to hold the Board
responsible for GAC’s supposed failure “to explain or give reasons for its activities.
Majority Declaration, 1 112 (emphasis in original). It does so by construing the Board
to have relied solely on the “strong presumption” that the GAC’s advice is entitled to be
implemented as if that presumption was conclusive. Majority Declaration, 11 104, 114.
If that is what the Board did, such action would indeed fail to constitute
“independence.” But I do not agree that that is what the Board did.

143. Brazil and Peru, as GAC members, issued their Early Warning on November 20, 2012
and the GAC issued its Advice on July 18, 2013. Thereafter, ICANN notified Amazon,
and the NGPC proceeded to solicit and receive from Amazon and others numerous
documents and submissions, which were read and considered over the course of seven
different NGPC meetings. (Exs. R-26 through R-31.) Also reviewed were Professor

Radicati’s Jan. 27, 2014 analysis (Ex. C-47); Dr. Passa’s March 31, 2014 “expert”

82 Regrettably, however, the Majority Declaration does not sufficiently make clear that

before the Applicant Guidebook was completed, quite a saga had unfolded over how applications
for top level domains in names containing geographic meaning would be treated. Various
grounds for objection were considered. The GAC is comprised of sovereign governments that
by their very nature function through a political lens, but the GAC is vital to the very essence of
the internet and ICANN. There could be no worldwide web without the support and cooperation
of governments around the globe. The GAC pushed for the right to raise concerns and
objections separate and apart from the otherwise generally available grounds. Recognizing this,
the full ICANN community granted GAC the very powers that have been challenged here. The
outcome was that the entire ICANN community agreed to allow the GAC to use the Early
Warning and GAC Advice (without accompanying rationales) procedures. The written
testimony of Mr. Atallah explained this in great detail. (1 11-23.)
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opinion (Ex. C-48); the Early Warning (C-22); several letters from Peru (C-45; C-50;

C-51); at least four letters from Amazon (C-35; C-36; C-44; C-46) and other items.

(See Ex. R-83.) Mr. Atallah testified at length about what the NGPC did. He

summarized it this way:

But the information that the NGPC went through was
comprehensive. They looked at every opinion that the
counterparties have [sic] and everything that was available to
them, and they made their decision based on the process and as
well as the issues at hand . . . and actually reviewed so much
information, so much data, that the thing took ten month|[s] . . .”

Tr., pp. 184-185.

144.1 thus conclude that the NGPC did not in fact accept the GAC advice as conclusive. It

displayed both due diligence and independent initiative in its effort to carry out its

responsibilities.>® However, whether it actually succeeded in discharging its

responsibilities requires us to ascertain whether that independent inquiry led to a

conclusion consistent with what the mission or core values of ICANN require. To that

analysis | now turn.
145. Paragraph 113 of the Majority Declaration states very clearly,

To be clear, our limited holding is that under the facts of this
IRP, where the NGPC is relying on GAC advice and the GAC
has provided no rationale or reason for its advice, the NGPC
must state reasons why the GAC advice is supported by well-
founded public interest [sic] concerns. Otherwise, the NGPC is
not acting in a transparent manner consistent with its Bylaws,
Article I, 8 2(8), Article 111, § 1.

3 In reaching this conclusion, | choose not to apply literally and indiscriminately Mr.

Atallah’s testimony to the effect that the NGPC made no independent inquiry as to whether there
was a valid public interest rationale for the GAC advice. (Tr., p. 238.) For Amazon to rely so
heavily on that off-the cuff statement, made at the very end of a full day’s testimony and in
response to a question from the Panel chair, is to take it out of fair context. Indeed Mr. Atallah
followed that response with “But there was no reasons for us to believe that the public interests
of the Brazilian people is [sic] misrepresented by their governments.” Id.
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(Emphasis added.)

146.1 agree, at least as to Article 111, 8 1. For me, the key requirement is that there be a
“well-founded” basis for the NGPC’s conclusion, regardless of how procedurally
adequate its inquiry otherwise was under the Bylaws. Amazon having at least rebutted
the strong presumption supporting advice of the GAC, the burden of making that
showing became ICANN’s to bear. It failed to do so.

147.The GAC had every right to assert “cultural sensitivities” as the primary basis for its
opposition to Amazon’s application. See Paragraph 2.1(b) of the GAC Principles
Regarding New gTLDs: “New gTLDs should respect . . . the sensitivities regarding
terms with national, cultural, geographic and religious significance.” But Brazil and
Peru needed to do more than raise those concerns in the conclusory manner that they
did. Professor Radicati had sound reason to conclude that awarding the string
“.Amazon” to Amazon would not in fact create a material detriment to the people who
inhabit the wide region in South America that is part of the Amazon River and rain
forest. As he putit, “... [T]here were many other parties defending interests
potentially affected by the Applications (environmental groups, representatives of the
indigenous populations and so on) that could have voiced some form of opposition to
the Applications, had they been seriously concerned about the consequences.
Particularly given the standing of at least some of those organizations, it is implausible
that none of them would have been aware of the Applications.” Ex. C-47, 1 93.
Radicati went on to add, “[T]here is no evidence either that internet users will be
incapable of appreciating the difference between the Amazon group and its activities

and the Amazon River and the Amazon Community and its specificities [sic] and
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importance for the world will be removed from the public consciousness, with the dire
consequences emphasized by the 10.” Ex. C-47, { 103. (Emphasis added.)

148. What the objectors, the GAC and the NGPC failed to demonstrate here stands in
contrast with what the applicants for the “.persiangulf” gTLD pointed to in the “Partial
Final Declaration” in the IRP in Gulf Cooperation Council (GCC) v. ICANN (ICDR
Case No. 01-14-0002-1065). There, in fact, both the applicant (Asia Green) and its
opponents presented greater support for their respective positions. For example, Asia
Green noted,

There are in excess of a hundred billion of Persians worldwide.
They are a disparate group, yet they are united through their core
beliefs. They are a group whose origins are found several
millennia in the past, their ethnicity often inextricably linked
with their heritage. Hitherto, however, there has been no way to
easily unify them and their common cultural, linguistic and

historical heritage. The .persiangulf gTLD will help change this.
(114)

For its part, the GCC established that “the relevant community was substantially
opposed to the “.persiangulf” application, and (c) the relevant community was closely
associated with and implicitly targeted by the gTLD string.” ({ 38)

149. So what, then, could Brazil and Peru have presented to the GAC that the NGPC should
have looked for or relied on in order to reach a conclusion consistent with Art. 1, 8 2 of
the Bylaws, including such ICANN core values as “seeking . . . broad, informed
participation reflecting . . . geographic and cultural diversity” (Core Value 4), “open
and transparent policy development mechanisms” (Core Value 7) and “recognizing that
governments. . . are responsible for public policy” (Core Value 11)? They could have
presented: public opinion surveys; expressions of concern by existing native

communities; resolutions by existing NGOs; and submissions by historians and
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scientists in the Amazon region about the importance of cultural patrimony and
ecological preservation. Had Brazil and Peru made at least some such information
available to the GAC and had the GAC at least acknowledged that it had received such
material, the NGPC’s decision to uphold the GAC advice even in the absence of an
explicit GAC rationale would have been sufficient, in my opinion.

150. In addition to the foregoing reasons for concurring in the result, there are other
considerations that persuade me to join in the outcome of the majority’s ruling. For
example, as already indicated, | agree with several observations that are central to the
majority’s conclusion, including the following.

a.  GAC advice must be based upon public policy considerations, even if not
incorporated into a written “rationale.” Majority Declaration { 100.

b. The public policy considerations must be “well-founded,” 1d., 101, and
“ascertainable from the entirety of the record before the NGPC.” Id., 1 103.

c. It “is highly desirable for the GAC to provide reasons or a rationale for its
consensus advice to the Board.” 1d., § 102.34

d. The Board “cannot accept GAC consensus advice as conclusive.” Id., 1 104. (Put
another way, a “strong” presumption is not the same as an “irrebutable”
presumption.)

151. Also, for the most part, Amazon’s conduct in pursuing its application was
commendably reasonable. For example, it explicitly agreed not to apply for gTLDs
with the names (or words) “Amazonas,” “Amazonia” and close variants thereof. Such

a concrete effort at compromise should not be ignored or taken for granted.

3 So basic and compelling is this “desirable” factor that it now has become required in the
2016 Bylaws.
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152. Moreover, given that the 2016 changes in the Bylaws now impose requirements on the
GAC to provide reasons for GAC advice, to the extent that because the GAC did not
explicitly do so in this case [ICANN’s decision has been found to be deficient, the
outcome of this IRP will cause little or no detriment to ICANN going forward.

153.1In the Booking Final Declaration, supra, the Panel recognized the value of an IRP
“contribut[ipg] to an exchange that might result in enabling disputants in future cases to
avoid having to resort to an IRP to resolve issues such as have arisen here.” § 4. Here,
too, there is a demonstrable benefit to the ICANN community that can result from
further guidance about the minimum requirements that ICANN must meet in order to
have its decisions about GAC advice upheld in the face of challenge. That benefit is
especially applicable where, as here, the practical effect of the Panel’s ruling is that the
dispute is remanded for further proceedings. In other words, Brazil, Peru, the GAC and
ICANN, as well as Amazon, may now supplement and strengthen their positions. The
Applicant Guidebook states that the objective for ICANN is to “determine whether
approval would be in the best interest of the internet community.” § 5.1. Here, all the
interested parties, including Brazil, Peru and the GAC, are members of that community.
See Bylaws, Art. I, § 2(11). They all share a common objective and potentially a
common benefit in promoting their respective interests anew in light of this

Declaration.

Dated: July 10,2017

4 WMAHJ A /»1,7;

A. Howard Matz /f//
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PROCEDURAL HISTORY

2. The relevant procedural history of this Independent Review Process (“IRP™) is set out in
the following paragraphs. The Panel has only recorded those matters which it considers,

in its appreciation of the file of this IRP, necessary for this Final Declaration.

3. The parties to the IRP are identified in the caption and are represented as follows:

Claimant; Mike Robenbaugh
Robenbaugh Law

548 Market Street::(Box No 55819)
San Francisco, CA 94104



Respondent: Eric Enson, Jeffrey A. LeVee, Kelly Ozurovich
Jones Day

555 South Flower Street 50th Floor

Los Angeles, CA 90071

4. The authority for the IRP is found at Article IV, Section 3 of the ICANN Bylaws, The
IRP Panel is charged with “declaring whether the Board has acted consistently with the

Provision of ICANN’s Articles of Incorporation and Bylaws.”

5. The applicable procedural rules are the International Centre for Dispute Resolution’s
(ICDR) International Dispute Resolution Procedures, as amended and in effect as of 1*
June 2014, as augmented by ICANN’s Supplementary Procedures, as amended and in
effect as of 201 }.

6. On 7" February 2014, ICANN’s chairman informed AGIT that, following the New gTLD
(“gTLD™) Programme Committee (“NGPC™) decision and subsequent Resolution made
on 5" February 2014, “the NGPC will not address the applications further until such time
as the noted conflicts have been resolved”.! AGIT submit that from this point, their

applications were “On Hold”.?

7. On 26" February 2014, AGIT filed a2 Request for Reconsideration with ICANN’s Board
Governance Comimnittee (“BGC™). AGIT s request was summarily dismissed by the BGC

on 13" March 2014, and this decision was accepted by the NGPC.

8. On 21" February 2014, AGIT requested that ICANN engage in a “Cooperative
Engagement Process” in accordance with the Bylaws of ICANN.' The Cooperative
~th

Engagement Process was terminated on 13" November 2015 and no resolution was

reached.

9. AGIT submitted a Request for Independent Review Process (“IRP Request™ on 6"
December 2015, which ICANN responded to on 1¥ February 2016. AGIT submitted a
Ly

supplemental brief on 6" January 2017, which ICANN responded to on 3" February
2017,

''See Annex 12 |

* This status was confirmed by Mr Enson in paras 13 — 23, pg 95 — Telephonic Hearing
’ See Annex 14

* 83, Article 1V, ICANN Bylaws
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10,

12.

13.

14.

A preparatory conference call was held on 19" April 2016 during which a procedural

calendar was agreed upon (Procedural Order No.1).

. Pursuant to Procedural Order No. 1, AGIT submitted their ‘Observations on the Scope of

Panel Authority” on 3" May 2016, which ICANN responded to on 13" May 2016.

With respect to document requests, pursuant to Procedural Order No. 1, AGIT were

required to submit their request for document production on 3" May 2016, ICANN were

to answer by 13" May and, if appropriate, were to both request documents and object to

AGIT’s request. On 23" May 2016, AGIT were to both reply to ICANN’s objection, and

file their own objection against [ICANNs request if appropriate. [CANN were to answer

AGIT’s objection by 2™ June 2016. The 2™ June 2016 was set for ICANN’s document
ath

production, and 13" June 2016 for AGIT. The issue of document disclosure was

eventually resolved by the parties themselves with little involvement by the Panel.

. A telephonic hearing took place on 4" May 2017. Present for the hearing were the IRP

Panel {Calvin Hamilton (Chair), Honourable William Cahill, Klaus Reichert 8C), Mike
Rodenbaugh for AGIT (“the Claimant™), Eric Enson for ICANN (“the Respondent™).
Amy Stathos and Casandra Fure were also present on behalf of the Respondent. The

hearing was reported by Jana J. Bommarito.

PANEL AUTHORITY

The authority of this Panel is set out in the following paragraphs.

Article IV, Section 3.4 ICANN Articles of Incorporation and Bylaws:

Requests for such independent review shall be referred to an Independent Review
Process Panel ("IRP Panel™), which shall be charged with comparing contested
actions of the Board to the Articles of Incorporation and Bylaws, and with
declaring whether the Board has acted consistently with the provisions of those
Articles of Incorporation and Bylaws. The IRP Panel must apply a defined

standard of review to the IRP request, focusing on:

a) Did the Board act without conflict of interest in taking its decision?;



b) Did the Board exercise due diligence and care in having a reasonable amount of
facts in front of them?; and
¢) Did the Board members exercise independent judgment in taking the decision,

believed to be in the best interests of the company?

15. As articulated by the IRP Panel in Merck KGad v ICANN® and as stipulated by the parties
in this IRP:

“The analysis which the Panel is mandated to undertake is one of comparison.
More particularly, a contested action of the Board is compared fo the Articles of
Incorporation and Bylaws in order to ascertain whether there is consistency. The
analysis required for comparison requires careful assessment of the action itself
rather than its characierisation by either the complainant or ICANN. The Panel, of
course, does take careful note of the characterisations that are advanced by the

Claimant and ICANN.

As regards the substantive object of the comparison exercise, namely, was there
consistency as benween the Articles of Incorporation and Bvlaws, the parameters
of the evaluation for consistency are informed by the final part of Avticle IV,
Section 3.4, which is explicit in focusing on three specific elements. The phrase
“defined standard of review” undoubtedly relates to the exercise of comparison
for consistency, and informs the meaning of the word “consistent” as wsed in
Article IV, Section 3.4. The mandatory focus on the three elements (a-c) further

. . . Bran
informs the exercise of comparison.”

FACTS OF THE CASE

16. The salient facts are set out in the following paragraphs.

[7. ICANN is a non-profit, multi-stakeholder organisation incorporated in California, United
States of America. It was established in 1998, and is charged with registering and
administering both top and second level domain names. I[CANN operates pursuamnt to its

Articles of Incorporation and Bylaws.

¥ International Centre for Dispute Resolution, Independent Review Process, Case No. 01-14-0000-9604
¢ Merck KGad v ICANN International Centre for Dispute Resolution, Independent Review Process, Case No.
£1-14-0000-9604IRP Final Declaration Paras 16-18
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18.

19.

20.

From 2004-2011, the Generic Names Supporting Organisation (“GNSO”} of ICANN
developed a programme to introduce new top-level domain names into the domain name
systern {gTLD). An applicant guidebook (“Guidebook™) was developed by ICANN in
consultation with stakeholders, detailing a “transparent and predictable criteria™ for

applications.’

The Guidebook includes detailed procedures for applying for and objecting to the
issuance of top level domain names, ICANN aimed to create “an application and
evalnation process for new gTLDs that is aligned with the policy recommendations and
provides a clear roadmap for applicants to reach delegation, including Board approval.”®
Applicants must provide detailed responses to 50 questions, which seek to establish the
competency of applicant. The objection process inclides an Independent Objector (*10™)
and the prospect of an objection by one or more of the Governments that make up
ICANN’s Government Advisory Committee (“GAC™). The 1O can lodge an objection,
which ordinarily resulis in the appointment of one or more independent experts to

consider and determine the merits of the objection.”

In addition to the 10 and GAC formal objections, GAC members are permitted to file an
“Early Warning Notice™, detailing concerns about applications.'® Early Warning Notices
simply act to place an applicant on notice. It is not a formal objection, however it “raises
the likelihood that the application could be the subject of GAC Advice on New gTLDs or
of a formal objection at a later stage in the process.”'' Concerning GAC Advice, in
situations where members of the GAC provide “consensus™ advice against an application,
a strong presumption is created against that application. Should the Board of ICANN
decide to act contrary to this advice, they must provide a rationale for doing so."
Concerning formal objections, the objection must fall within one of four specified
grounds - String Confusion, Legal Rights, Limited Public Interest or Community
Objection.” In determining whether an objector has standing to object, they must satisfy

one of these four identified Objection Grounds which are dependent of the ground being

’ Recommendation One, S.1.1.5. [CANN, gTLD Final Applicant Guidebook.
¥ Preamble, ‘“New gTLD Program Background” gTLD Applicant Guidebook Version 2012-06-04
Yo z H I
83.2.5 Appiicant Guidebook
' $1.1.2.4 Applicant Guidebook
" Ibid (1.1.2.4)
'f $1.1.2.7 Applicant Guidebook
¥ §3.2.1 Grounds for Objection
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21.

)
[

used." In addition, a Limited Public Interest Objection comment process® is available,

which allows for the “participation of many stakcholder groups in a public discussion.™®

In early 2012, Asia Green IT System (“AGIT™), a Turkish cooperation, submitted two
applications to ICANN under the new gTLD programme to operate the .ISLAM and
HALAL top-level domains. Following their applications, Early Warning Notices were
submitted by the United Arab Emirates (UAL) and India'” in November 2012, to which
AGIT filed formal responses.'® Within their responses, AGIT included a proposed
Governance Model and Pubic Interest Commitments (“PICs”), which it hoped would

alleviate the concerns raised in the Early Warning Notices.™

. In addition, the 10, Dr Pellet, was instructed to evaluate the applications. The UAE then

filed two formal objections under the grounds of a Community Objection against each of
the applications. The Applicant Guidebook details those with standing to submit a
Community Objections as *“(e)stablished institutions associated with clearly delineated
commumities are eligible to file a community objection, The community named by the
objector must be a community strongly associated with the applied-for gTLD string in the
application that is the subject of the objection.™ Following this. Mr Cremades, a
Panellist from the Intemmational Chamber of Commerce, was instructed to consider the

objections.

. On 11" April 2013, the GAC, in accordance with the Applicant Guidebook,” published a

Communique to the ICANN Board following a meeting in Beijing to consider the two

applications. The Communique noted:

“The GAC recognizes that Religious terms are sensitive issugs. Some GAC
members have raised sensitivities on the applications that relate fo Islamic terms,
specifically islam and halal, The GAC members concerned have noted that the
applications for .islam and holal lack community involvement and support. It is

the view of these GAC members that these applications should not proceed ™

* See 3.2.2 Applicant Guidebook,

 See telephonic pg 69 lines 20-23

" See Guidebook 1.1.2.3

' India did not post formal objections tollowing their Early Warning Notices.
® See Annex 6

¥ Ibid -

6

_2' 53.1 Applicant Guidebook
2 See full text of Communique at htps//www icann.org/en/systerm/files/correspondence/gac-to-board- | 8apri 3-

en.pdl



24, Following this, a scorecard system was produced to assist in the evaluation of the

applications, and a subscquent meeting took place in Durban in July 2015.

25, On 25™ July 2013, both Kuwait and the Gulf Cooperation Council (“GCC”) expressed
objections to the applications by AGIT and support of the Community Objection by the
UAR®

26. On 30" August 2013, AGIT were informed that both the .ISLAM and the .HALAL
applications were accepted by ICANN’s expert evaluation Panels,™ and that their

applications had passed Initial Evaluation™.

27. On 4™ September 2013, Lebanon expressed objections to the applications by AGIT and
support of the Community Obiection by the UAE.

28. On 24™ October 2013, Mr Cremades published a report evaluating the Community
Objection filed by the UAE against both applications. In his decision, Mr Cremades found
there was neither substantial opposition to the applications, nor would the applications
create a “likelihood of any material detriment to the rights or legitimate interests of a

significant portion of the relevant community.™

29. On 4™ November 2013, a letter was received by the ICANN Board, and subsequently sent
to the GAC, from the Organisation of Islamic Council (OIC”). The letter contained a
formal ebjection to the use of top-level domain names by “any entity not representing the
collective voice of the Muslim people.™” Following receipt of this letter, dialogue was
recommended and a meeting held in Buenos Aires. It is submitted by ICANN that the
letter of objection by the OIC was received as part of their “public comment™ process,”
which allows for the “participation of many stakeholder groups in a public discussion™”
thereby giving a platform to interested parties outside of the formal objection process.

Time constraints are provided for the consideration of comments during the Initial

* See telephonic pg 67 Lines 6-1

3'_' See Annex 2

> Ihid

*® See Annex §

77 See pgl0 AGIT’s request for an IRP wherein they note: “in November 2013, the Chair of the JCANN Board
Jorwarded 1o the GAC Chair a leiter from the OIC which requested the GAC to “kindly consider this letter as
an afficial opposition of the Member States of the OIC ... [to] use of these [TLDs| by any entity nof representing
the collective voice of the Muslim people.”

* See telephonic pg 69 tines 20-25

# See Guidebook 1.1.2.3 and telephonic g 61 lines 10 - 16
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Evaluation review (the formal objection period runs for seven months following the
posting of applications™®), however the Guidebook allows for comments received after
this period to be “stored and available (along with comments received during the period)

31

for other considerations, such as the dispute resolution process, as described below.

30. On 19 December 2013, the OIC informed ICANN that a unanimous resolition had been
adopted by the 57 Member States of the QIC objecting to the operation of .ISLAM and
HALAL by “any entity not reflecting the collective voice of Muslim people”** The Panel

notes that this resolution is not amongst the materials placed before it.

31. On 24™ December 2013, the Government of Indonesia filed its objection with ICANN to

both of the applications.

32. On 5" February 2014, the NGPC applied the objections raised to the scorecard, and on 7"
February 2014, AGIT were informed “the NGPC will not address the applications further
until such time as the noted conflicts have been resolved.” The letter informed AGIT
that two IGOs and two Government representatives (the GCC, the OIC, Lebanon and

Indonesia) had indicated conflicts with AGIT’s Governance model and the PIC.

. The task of this Panel is to determine whether ICANN have acted in a manner consistent

Ll
L2

with [ICANN’s Articles of Incorporation, Bylaws and Guidebook.

PROVISIONS OF ICANN"S ARTICL.ES OF INCORPORATION, BYEAWS AND THE
APPLICANT GUIDEBOOK

34. The salient provisions of these governance documents are listed below:
35. Article 4, Articles of Incorporation
The Corporation shall operate for the benefit of the Internet community as a whole,

earrying out its activigies in conformity with relevant principles of international law and

applicable international conventions and local law and, to the extent appropriate and

* Guidebook 1.1.2.6

* Ibid

’% See telephonic pg 70 fines 8-13
¥ See Annex 12
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consistent with these Articles and its Bvlaws, through open and transparent processes

that enable competition and open entry in Internet-related markels. To this effect, the

Corporation shall cooperate as appropriate with relevant international organizations.

36. 83 (4) Article IV Bylaws and Rule 8 of ICANN Supplementary (Independent Review of
Board Actions)

The IRP Panel must apply a defined standard of review to the IRP request, focusing on:

Did the Board act without conflict of interest in raking its decision?

Did the Board exercise due diligence and care in having a reasonable amount of

facts in front of them?; and

Did the Board members exercise Independent judgment in taking the decision,

believed to be in the best interests of the company?

37. 52 Article | Bylaws (Core Values)

In performing its mission, the following core values should guide the decisions and

actions of [CANN:

e.

h.

Core Value 3

To the extent feasible and appropriate. delegating coordination functions to or
recognizing the policy role of other responsible entities that reflect the interests of
affected parties.

Core Value 7

Employing open and transparent policy development mechanisms that (i) prowmote
well-informed decisions based on expert advice, and (ii) ensure thar those entities
most affected can assist in the policy development process.

Core Value §

Making decisions by applying documenied policies neutrally and objectively, with
integrity and fairness.

Core Value 9

Acting with a speed that is responsive fo the needs of the Internet while, as part of the

decision-making process, oblaining informed input from those entities most affected.

38. Article N, Section 2 (3) Bylaws {Non-Discriminatory Treatment)
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ICANN shall not apply its standards, policies, procedures, ov practices inequitably or
single out any particular party for disparate treatment unless justified by substantial and

reasonable cause, such as the promotion of effective competition.

39, Article U, Section 2 (1) Bylaws (General Powers)

Except as otherwise provided in the Articles of Incorporation or these Bylaws, the powers
of ICANN shall be exercised by, and its property controlled and its business and affairs
conducted by or under the direction of, the Board (as defined in Section 7.1). With respect
to any matters that would fall within the provisions of Section 3.6(a)-(c), the Board may

act only by a majority vote of all Directors.

4Q. Article 111, Section 3 (6) Bylaws (Notice and Comment on Policy Actions)

fa) With respect to any policies that are being considered bv the Board for adoption
that substantially affect the operation of the Internet or third parties, including
the imposition of any fees or charges, JCANN shall:

i.  provide public notice on the Website explaining what policies are
being considered for adoption and why, at least bwenty-one days
fand if practical, earlier) prior to any action by the Board,

ii. provide a reasonable opportunity for parties fo comment on the
adoption of the proposed policies, to see the comments of others,
and 10 reply to those comments (such commeni period to be
aligned with ICANN's public comment practices), prior 1o any
action by the Board, and

iii. in those cases where the policy action affects public policy
concerns, to request the opinion of the Governmental Advisory
Conumittee ("GAC" or "Governmental Advisory Committee”) and
take duly inte account any advice tmely presented by the
Governmental Advisory Commitiee on its own initiative or at the

Board’s request.

(b} Where both practically feasible and consistemt with the relevant policy
development process, an in-person public forum shall also be held for discussion
of any proposed policies as described in Section 3.6{a)(ii), prior to any final

Board action.
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¢ After taking action on any policy subject to this Section 3.6, the Board shall
publish in the meeting minutes the rationale for any resolution adopied by the
Board tincluding the possible material effects, if any, of its decision on the global
public interest, including a discussion of the material impacts ro the security,
stability and resiliency of the DNS, financial impacts or other issues that were
considered by the Board in approving such resolutions), the vote of each
Director voting on the resolution, and the separate statement of any Direclor

desiring publication of such a statement.

41, Article VI, S 4 (6) Bylaws and Article 1 Supplemental Procedures

There shall be an omnibus standing Panel of between six and ning members with a
variety of expertise, including jurisprudence, judicial experience, alternative dispute
resolution and knowledge of ICANN's mission and work from which each specific
IRP Panel shall be selected. The Panelists shall serve for terms that are staggered to
allow for continued review of the size of the Panel and the range of expertise. A Chair
of the standing Panel shall be appointed for a term not to exceed three years.
Individuals holding an official position or office within the ICANN structure are not
eligible to serve on the standing Panel. In the event that an omnibus standing Panel:
(i} is not in place when an IRP Fanel must be convened for a given proceeding, the
[RP proceeding will be considered by a one- or three-member Panel comprised in
accordance with the rules of the IRP Provider; or (i) is in place but does not have
the requisite diversity of skill and experience needed for a particular proceeding, the
IRP Provider shall identify one or more Ponelists, as required, from outside the

omnibus standing Panel (o augmeni the Panel members for that proceeding.

42. §1.1.5 Applicant Guidebook

The following scenarios briefly show a varviety of ways in which an application may

proceed through the evaluation process (...)

48

Scenario 4 — Pass Initial Evaluation, Win Objection, No Contention - In this case, the
application passes the Initial Evaluation so there is no need for Extended Evaluation.
During the objection filing period, an objection is filed on one of the four enumerated
grounds by an objector with standing (refer lo Module 3, Objection Procedures). The

objection is heard by a dispute resolution service provider Panel that finds in favor of
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the applicant. The applicant can enter into a registry agreement and the application

can proceed toward delegation of the applied-for ¢TLD

43. §3.1 Applicant Guidebook

The Board may consult with independent experts, such as those designated to hear
objections in the New gTLD Dispute Resolution Procedure, in cases where the issues
raised in the GAC advice are pertinent to one of the subject maiter areas of the objection

2
procedures.”

44. §3.1 (I1) Applicant Guidebook

GAC Advice may take one of the following forms:
()
I The GAC advises ICANN that there are concerns about a particular application
“dot-example. " The ICANN Board is expected to enter into dialogue with the GAC 1o
understand the scope of concerns. The ICANN Board is also expecied to provide a

rationale for its decision.

45. §3.2 Applicant Guidebook

As described in section 3.1 above, ICANN's Governmental Advisory Committee has a
designated process for providing advice to the ICANN Board of Directors on matfers
affecting public policy issues, and these objection procedures would not be applicable in
such a case, The GAC may provide advice on any topic and is not limited to the grounds

Jor objection enumerated in the public ohjection and dispute resolution process.

46, §5.1 Applicant Guidebook

ICANN's Board of Directors has ultimate responsibility for the New gTLD Program. The
Board reserves the right to individually consider an application for a new gTLD ro
determine whether approval would be in the best interest of the Internet communify.
Under exceptional cireumstances, the Board may individually consider a gTLD
application. For example, the Board might individually consider an application as a
result of GAC Advice on New gTLDs or of the use of an ICANN accountability

mechanisnt,

* “May™ no requirement to adhere to advice of experts, or indeed to appoint in the first place. Cf pg 21 AGIT
Request for IRP
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47. GNSO Recommendations:

ICANN GNSO, Final Report — Introduction of New Generic Top-Level Domains:®’

48.

49.

50.

Recommendation No. I@ The evaluation and selection procedure for new gTLD
registries should respect the principles of fairness, transparency and non-
discrimination. All applicants for a new gTLD registry should therefore be evaluated
against transparent and predictable criteria, fully available to the applicants prior to
the initiation of the process. Normally, therefore, no subsequent additional selection
criteria should be used in the selection process.

Recommendation No. 9: There must be a clear and pre-published application
process using objective and measurable criferia.

Recommendation No. 12: Dispute resolution and challenge processes must be
established prior to the start of the process.

Principle G:

The String Process must not infringe on the applicant’s freedom of expression rights

that are protected under internationally recognised principles of law.

PARTIES® POSITIONS

Having set forth the procedural history, the relevant facts and the applicable provisions of

ICANN’s governing documents, the Panel now sets forth the issues raised by the parties.

POSITION OF THE CLAIMANT

AGIT secks a declaration that the Board of ICANN acted in a manner inconsistent with
certain provisions, discussed below, of ICANN’s Articles of Incorporation, Bylaws and/or
Guidebook in connection with its granting of an “On Hold™ status to AGIT applications

for HALAL and .JISLAM. AGIT makes the following contentions, set out below.

ICANN consulted in secret with the GAC and Objectors regarding the delay or denial of
AGIT s application, in violation of Core Values 7 and 9. Core Value 7 mandates open and
transparent policy development that promote well informed decisions based on expert
advice. Core Value 9 mandates [CANN to act promptly while, as part of the decision-

making process, obtaining informed input from those entities most affected.

3 Gee AGIT

Request for IRP —-pg 18
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54,

55,

6.

57

In particular, through meetings in Beijing and Durban, and via correspondence with the

OIC:

Beijing meeting:
Only ICANN staff, executives and Board members were allowed in the room —

30

Restricted to “Members Only™" (although this policy changed shortly afierwards)

No minutes, transcripts or rationales from the meeting were released,

Durban meeting:
Closed meeting held with "some GAC represemtatives”. No transcript has ever been

produced outside of the 32 minute recording.””

. No effort was made to reach out to AGIT to participate in the discussion or provide input.

The meeting was only attended by a “few GAC members” without inviting or informing
the entire GAC what took place, or nforming AGIT, the public or the GNSO of what

oceurred at the meeting,

. Despite requests, no Board member met with AGIT CEG/MD while in Durban.

[CANN held a number of meetings with the OIC, despite the untimely and undocumented
procedure for further objections. AGIT were unable to obtain further information on these

meetings.

ICANN failed to obtain informed input from either AGIT or the Objectors prior to

th

reaching its 5 February 2014 resolution, in violation of Core Value 9,

ICANN violated Core Value 8 by failing to inform AGIT of the conflicts which it muost

resolve in order to progress from “On Hold™ status.

ICANN have violated Core Values 3, 7 and 8, along with §3.1 of the Guidebook by

deciding in a manner inconsistent with expert advice, and this action is discriminatory,

5 Annex 20

7 See telephonic pg 22 fines 22 23
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58.

59.

60.

61.

64.

63.

66.

ICANN have acted in a discriminatory manner, contrary to Article 11, §2 (3) Bylaws
{Non-Discriminatory Treatment) by differentiating between the treatment of

KOSHER/.SHIA with HALAL/ISLAM,

Under Module 3%, the GAC were responsible for rejecting any applications which
violated public interest. By the GAC failing to recommend rejection of AGIT’s
applications to the Board as per the Guidebook §3.1, they provided implicit consent to

both applications. This should have been taken into account by the Board,

ICANN have violated §1.1.5 of the Guidebook by acting in a manner inconsistent with

the scenarios laid down.

The non-disclosure by ICANN of requested documents under the Document Disclosure

Policy (“*DIDP™) violates Core Values 7 and 8.

. ICANN have violated Article 4, §3 (6) by failing to create a Standing Panel as required by

their Bylaws.

POSITION OF THE RESPONDENT

. ICANN disputes each of AGIT’s contentions, and asserts that the Board did not violate

the Articles of Incorporation, the Bylaws or the Guidebook.

TICANN refutes the accusation that secret consultations took place with GAC Objectors,
specifically as regards the Beijing Meeting: the ICANN Board examined, discussed,
evaluated and responded to the GAC’s advice from the Beijing meeting, Meetings prior to
mid-2013 were held with GAC members only, making the decision to hold the Beijing

meeting with members-only routine.

Specifically as regards the Durban Meeting, neither the Articles of Incorporation, Bylaws
nor the Guidebook mandate a full complement of GAC members or Board members to be

present during such a meeting.

Neither the Articles of Incorporation. Bylaws nor the Guidebook mandate that members

of the Board meet with an applicant on the applicant’s request.

¥ See pg7 AGIT - Supplementary Brief
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67.

68.

69.

70.

1.

72.

74.

Specifically as regards QIC correspondence CANN staff members™ responsibilities
include outreach and dialogue with stakeholders in the Middle East, which includes the
OIC.

There is no evidence that any communications with the OIC influenced the Board’s

decision to place the applications on hold.

The Board not only fulfilled but exceeded its requirements under §3.1 (2) by:

Entering into dialogue with concerned GAC members at the Durban meeting;

a
b. Reviewing correspondence from various Objectors;

th

Its use of the 5" February Scorecard; and

o

Communicating the rationale behind its decision in a letter to the Claimant, dated 7®

=

February 2014, by informing the Claimant of the confiicts arising, the identities of the
objectors, the nature of their objections and what the Claimant must do before the

Board would resume consideration of the applications.

The Board will resume consideration of the .ISLAM and .HALAL applications once the
conflicts noted have been resolved, however ICANN is not required to act as liaison

between the Claimant and those who objected to its application.

New policy has not been created, rather the Board have followed §5.1 of the Guidebook
in exercising their discretion to consider individual applications and whether they are in

the best interests of the Internet community,

The Board is not mandated under either the Articles of Incorporation, Bylaws or

Guidebook to follow expert opinion.

. No discrimination has occurred with the granting of KOSHER/SHIA and

HALAL/JISLAM. Any difference in treatment of the referenced applications was a result

of different circumstances.

Scenario 4 contained in §1.1.5 Guidebook is not “any sort of promise by ICANN"", and
instead provides scenarios by which an application may proceed. This provision does not

mandate that an application must proceed.*

** Supplementary Response by ICANN pg 22 para 50
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75. ICANN staff are tasked with responding to document requests, not the ICANN Board.
Board involvement takes place when a reconsideration request, seeking the Board’s
review of staff action regarding document disclosure, is requested by a Claimant. As a
reconsideration request was not filed, no Board action was taken. An IRP is concerned
only with Board actions. However, should ICANN’s response to the DIDP request be
subject to review by the IRP, ICANN submits that staff complied with “standards
applicable to DIDP requests.”™!

76. The decision not to produce certain documents under the DIDP request but to do so under

the IRP conforms to standards and processes in place.

STATEMENT OF REASONS

77. The Panel is of the view that in order to address the party’s positions as posed in this IRP,
the analysis utilised in the Merck declaration is instructive. Applying Article [V, §3.4
Articles of Incorporation and Bylaws, with, where relevant, consideration to the following

guestions:

Did the Board act without conflict of interest when taking its decision?

b. Did the Board exercise due diligence and care in having a reasonable amount of facts
in front of them?

¢. Did the Board members exercise independent judgement in taking the decision,

believed to be in the best interests of the company?

BEIING MEETING:
ACTION: RELIANCE ON LIMITED QUTPUT FROM THE BEIJING MEETING

78. In order for the GAC to properly evaluate gTLD applications, geographic meetings are

held in accordance with §3.1 Guidebook.

79. The GAC was formed to consider and provide advice on the activities of ICANN as they

relate to concerns of governments, particularly in matters where there may be an

2.
See telephonic pg. 97 lines 2-10 “These arc simply 2 examples of ways in which applications may proceed.
This is not intended it be an exhaustive list of possibilities.”
*! thid pg 23 para 54

4040
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interaction between ICANN's policies and various laws and international agreements or

where they may affect public policy issues.

80. The framework and structure for how these meetings are convened, minuted and
disseminated are a matter of convention. outside of structured rules. Guidance can be
taken from convention, noting from an interview held on 10" May 2014 between Heather
Dryden, Head of the GAC with Brad White, ICANN Communications, that, although
policy has now changed, previous GAC meetings were held through a ‘closed format."" It
is instructive that in May 2013, Heather Dryden confirmed that going forward, GAC

meetings would be more open.™

81. The sole output from the Beijing meeting was a Communique of 6 pages.** The only
wording relating to the Claimants application consisted of 58 words, detailing concerns
on ‘religious sensitivity’ of the gTLDs.** In addition, the Communigue stated that the
GAC members concerned were of the view that the applications should not proceed.* No
more is said. Core Value 7 calls upon ICANN to employ “open and transparent policy
development mechanisms that (i) promote well-informed decisions based on expert
advice, and (ii) ensure that those entities most affected can assist in the policy
development process”. 1t is the opinion of the Panel that a 58 word output in this manner
and language is insufficient to comply with the open and transparent requirements
mandated by Core Value 7. Anyone not physically present at that meeting would have
little idea, if any, beyond the general contours contained the Communique, as to what

actually happened during the meeting nor what was said by any of the participants.

Did the Board act without a conflict of interest?

82. This is not applicable. There is no evidence of a conflict of interest.

Did the Board exercise due difigence and care in having a reasonable cmouni of facts in front to i1?

* See Annex 21 — Claimant’s Supplemental Brief

“ Ibid

“Excluding Annexes.

Full Commaunique available here: https://www.icann.org/en/systemy/files/correspondence/gac-to-board-18apri3-
en.pdf

* As quoted in para 23 above

** The GAC recognizes that Religious terms are sensitive issues. Some GAC members have raised sensitivities
on the applications that relate o Islamic terms, specificafly JISLAM and HALAL. The GAC members
concerned have noted that the applications for istam and _halal lack community involvement and support. it is
the view of these GAC members that these applications should not proceed.
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83.

The closed nature and limited record of the regarding the Beijing meeting provides little
in the way of ‘facts’ to the Board. Of the 6 page document produced by the GAC to the
Board, only 58 words concerned the .HALAL and .ISLAM applications, utilising vague
and non-descript terms. For the reasons set out in paragraph 81 above, any reliance on the
Beijing Communique by the Board in making their decision would necessarily be to do so

without a reasonable amount of facts.

Did the Board members exercise independent judement in taking the decision, believed to be in the

best interests of the internet?

84.

This is not applicable. There is no evidence of a lack of independence with regards the

Beijing Communique and the manner in which the Board considered this document.

DURBAN MEETING:

ACTIONS: LIMITED QUTPUT FROM THE MEETING; INSUFFICIENT INVOLVEMENT BY
GAC MEMBERS; INSUFFICIENT INVOLVEMENT BY ICANN BOARD; INSUFFICIENT
INVOLVEMENT BY CLAIMANT

85.

86.

87.

88.

The meetings in Durban were held in July 2013, post the noted policy change® of
employing a more open structure to GAC meetings. The Claimant has received a 32-

minute audio recording of this meeting, however no Communique was issued,

The Guidebook, under §3.1, references the process of the GAC providing advice to the
[CANN Board where objections exist to the gTLD application. It would appear eight

Board members and ten GAC members were present.

The Claimant claims the limited number of GAC attendees at the Durban meeting to
discuss the objections renders the advice insufficient to constitute “GAC Advice”. §3.1
does not specifically state what constitutes GAC Advice insofar as whether a full

complement, niajority, minority or affected parties need be present.

The Claimant claims that §3.1 should be interpreted using an Expressio Unius model in
such that as other sections of the Guidebook and Bylaws use a restricted composition of

the GAC, then any other reference automatically applies to the full GAC. For example:

7 para 71
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§2.2.1.4 of the Guidebook states, with regard early warnings: “... GAC Early Warning
typically vesults from a notice to the GAC by one or more governments that an
application might be problematic, e.g., potentially violate national law or raise
sensitivities. " and

“.. GAC consensus is not required for a GAC Early Warning to be issued.”

89. The argument that a full complement of GAC members need to be present in order to
constitute GAC advice is flawed. There is no reference to quorum requirements in §3.1

and it is practical that only relevant and concerned members be in attendance.

90. Contrastingly, the Claimant did not reference the statement in Guidebook §3.1 which
states the "... GAC as a whole will consider concerns raised by GAC members, and agree
on GAC advice to forward to the ICANN Board of Directors...” This gives rise to an
implication that more than the mere objectors should be present at a GAC advisory

meeting.

91. The Claimant uses a number of emails in order to demonstrate disagreement with the
manner in which the meeting was carried out. The emails range in date from 1™ July 2013
~ 12" July 2013, and the Claimant relies specifically on emails sent by Ray Plzak,
member of the ICANN Board, between the 1% July 2013 and 10" July 2013, questioning
the form in which the meeting was to take place.” These emails indicate that Mr Plzak
had a number of questions and queries regarding the format of the meeting. Heather
Dryden stated that this was to be “a meeting availuble 1o the subset of Members in the
GAC that has a direct interest in these strings.”™ Mr Plzak acknowledges in his 2™ July
email “The fact is that not all GAC members are either interested in all matters or

.. . . . . . 50
participate in all discussions, or even attend discussions on all matters.””

92. The Claimant claims that the full Board membership should have been present for the
Durban meeting. However, it is the view of this Panel that neither the Bylaws nor the

Guidebook mandate full Board aftendance,

93. The Claimant claims that a breach of Core Values 7 and 9 occurred through the lack of
involvement by the CEO/MD’' of Claimant during the meeting in Durban. The CEO/MD

* See Annex 22, Claimants Supplementary Annexes

* Annex 22 - Email dated 2™ July 2013

* Ibid

*! Please note that both titles are present in the 1™ July email from Mehdi Abbasnia, and as such, both are used
here.
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of the Claimant company attempted to meet with ICANN Board members during the
Durban meeting (annex 25). The CEQ/MD emailed all ICANN Board members on 11"

July but was unsuccessful in meeting with any Board members.

Did the Board act without a conflict of interest

94.

95.

Claimants claim that the reason for the reduced complement of Board members at the
Purban and Beijing meetings was, in the end, to ensure the ¢TLD string was made

available to a 3" party during the next round of applications.

Furthermore, the meetings were deemed to have been organised and structured in a way
that was outside of usual GAC and Board meetings. 1t was accepted that this was not a
meeting of the GAC but rather a discussion for the board to understand the concerns of

the GAC. The Panel finds on this record the Board did not have a conflict of interest.

Did the Board exercise due diligence and care in having a reasonable amount of facls in front to it

96. The Board is mandated under the Guidebook §3.1 to review advice from the GAC at such

97.

meetings in collaboration with additional advice it deems necessary. The Respondent
claims that it was unnecessary to include members over and above those with an inferest

int the g TLD which may have provided more rounded advice.

It is the opinion of this Panel that, whilst a meeting with the CEOQ/MD of the Claimant
company may have increased the volume of facts which the Board had in front of it, the
lack of available Board members to meet with the Claimant’s CEO/MD is not
inconsistent with Core Values 7 or 9. The meeting requests were private matters, and

therefore at the discretion of each party.

Did the Board members exercise independent fudement in takine the decision, believed 1o be in the

best interests of the internet?

98.

Judgement involving the make-up of the meetings being only those who have an interest

is based on the Guidebook, which states:

Il The GAC advises ICANN that there are concerns about a particular application “dot-

example.” The ICANN Board is expected to enter into dialogue with the GAC to
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understand the scope of concerns. The ICANN Board is also expected to provide a

rationale for its decision,

99. The ICANN Board met with the GAC members who had an interest in .HALAL and
ASLAM in order to greater understand the concerns. There is no evidence that the
reduced number of GAC members in attendance was not following the exercise of

independent judgment.

ACTION: CONTINUED CONSULTATIONS WITH THE ORGANISATION OF ISLAMIC
STATES (“0IC*)

100. There would appear to be a lack of openness and transparency with regards discussions
with the OIC, in particular with regards alleged meetings which occurred via telephone on
or around 29" October 2013** and in November 2013 in Buenos Aires.”” ICANN
acknowledged through their Supplementary Response that that they are both unclear as to
whether the meeting took place and unclear as to what was discussed beyond membership
or failed community objections.” Whilst it is acknowledged that the OIC had lodged
objections to the Claimant’s applications through the public comment process, it is the
opinion of this Panel that such meetings, held with ICANN staff and not HCANN Board
members, are not in breach of Core Value 7. ICANN staff do not hold decision making
authority, and it is evidenced through Annex 28 that the OIC were advised of their
obligations to follow ICANN procedure.” It is further noted that the members of staff
which communicated with the OIC at this time were specifically tasked with outreach to
the Middle East,’® making such communications and meetings an expected element of

such outreach.

Did the Board act without a conflict of interest

101. ICANN, in its Response to the Claimant’s request for an IRP, acknowledge that an

outreach programme is operating with the Middle East, and with the OIC representing 57

Si See Claimant Supplementary Brief pg §

> Ibid

* See para 21 ICANN's Response to Claimant’s Supplementary Briet: “Likewise, it is not clear that the meeling
discussed in Anrex 20 ever took place and, i it did, what was discussed beyond the OIC's GAC membership or
the OIC's failed community objection against the Applications™

** No. 129, Email from ICANN Senior Advisor — O1C Rep “asked the funny question whether the two strings
could be delegated to the OIC, We told him never outside the process™.

% See ICANN Response 10 AGIT Request for IRP — pg 4.
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Muslim states, consultations with the body throughout Claimant’s application process
were inevitable. ICANN have informed the Panel through their Supplementary Response
that ICANN staff do not have decision making authority with respect to applications, and
it is ICANN staff who were conducting the outreach. It is therefore the opinion of this

Panel that the Board acted without a conflict of interest.

Did the Board exercise due diligence and care in having g reasonable amount of facts in front 1o if?

102. The content of the meetings between ICANN staff and the OIC is unclear. However, it is
the remit of this IRP to consider Board actions, and it is the opinion of this Panel that the
Board have exercised due diligence and care in light of a reasonable amount of facts in

front of it.

Did the Board members exercise independent judoment in taking the decision, believed to be in the

best interests of the internei?

103, This Panel has no evidence of staff members passing on any information from the
undocumented mectings discussed above to Board members. In light of the lack of
evidence to the contrary, it is the view of this Panel that on this record, independemt

Jjudgement was made.

ACTION: EXTENT OF INPUT OBTAINED FROM ENTITIES MOST AFFECTED

104. 1t is the opinion of the Panel that the numerous meetings and subsequent Communiques
demonstrate involvement by entities most affected in the context of the objectors, and
therefore ICANN did not breach its obligation under Core Value 9. Core Value 9
mandates “acting with a speed that is responsive to the needs of the Internet while, as part
of the decision-making process, obtaining informed input from those entities most
affected™. Input was received by ICANN from objectors on numerous occasions,
including and notably during the Durban meeting. Numerous communications have taken
place between the GAC and the objectors, through both the Community Objection,
subsequent support of the Objection and the public comment process. ICANN stated the
following in their 7% February letter to the Claimant:

“... a substantial bodv of opposition wrges JCANN not to delegate the
strings .HALAL and ISLAM. The Gulf Cooperation Council (25 July

2013: applications not supported by the community, applicants did not
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consult the community: believe that sensitive TLDs like these should be
managed and operated by the commumity irself through a neutral body
such as the OIC); the Republic of Lebanon (4 September 2013:
management and operation of these TLDs must be conducted by a
neutral, nongovernmental multistakeholder group); the Organisation of
Islamic Cooperation (19 December 2013: foreign ministers of 57 Muslim
Member States supported a resolution opposing the strings; resolution
was unanimously adopied); and the government of Indownesia (24
December 2013: strongly opposes approval of .islam) all voiced

opposition to the AGIT applications... ™’

Did the Board act without a conflict of interest?

105. This is not applicable. There is no evidence that the Board acted under a conflict of

interest.

Did the Board exercise due dilicence gnd care in having a reasonable amount of facts in front to it?

[06. Based on the lack of information provided by the Board of the ‘religious sensitivities’ or
information on how the Governance model offered by the Claimant could be improved,
amended or adapted, it is the view of this Panel that, based on this record, the Board did
not exercise the appropriate due diligence and care, due to not having a reasonable
amount of facts in front of it. Had the Board been in a position to elaborate on the
religious sensitivities and subsequent amendments which could be made to ensure the
Governance model of the Claimant would be sufficient, the Claimant would have been in
an improved position with regards removing itself from the current “On Hold™ position in

which it finds itself.

Did the Board members exercise independent judement in taking the decision, believed to be in the

best interests of the internet?

107. The lack of detailed content obtained from the meetings held with concerned GAC
members, along with insufficient information on the revisions needed by the Claimant for
their Governance model, coupled with the significant reliance placed on the views of the
objectors leads this Panel to the view that the Board did not exercise independent

judgement with regards the objectors. Independent judgement requires a reasonable

%7 See Para 37, Pg 16 ICANN’s response to AGIT’s Supplementa! Bricf
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ACTION:

amowunt of facts to be placed before the decision maker. Without such a reasonable

amount of facts, independent judgement cannot be achieved.

PLACING THE CLAIMANT'S APPLICATIONS “ON HOLD” WITHOUT

DOCUMENTED PROCEDURE FOR SUCH AN OCCURRENCE

108,

109.

110.

1L

The Claimants maintain that they were not informed as to which conflicts they were to
resolve with the objectors, why they must do so, how they might do so, who will judge
whether it has done so, by what criteria or following which schedule.”® ICANN maintains
that their behaviour and information provision went over and above that necessary when

informing the Claimant.

It is the opinion of this Panel that the Claimant was expressly informed as to what
conflicts they were to resolve through the letter dated 7" February 2014. Through this
letter, the Claimant was informed which countries had raised objections through
documented, dated letters, detailed over 2 paragraphs.” Although somewhat brief, the
conflicts were identified. However, the manner in which the Claimants and objectors were
to resolve such conflicts, ascertain whether this had been successfully completed, upon
which timescale and adjudged by whom was not and is not clear. Whilst it is clear that the
Board required conflicts to be resolved, the Claimant was left with little guidance or
structure as to how to resolve the conflicts, and no information as to steps needed to

proceed should the conflicts be resolved.

The Panel accepts the contention made by ICANN that it is not ICANN’s responsibility to
act as intermediary, however it is the opinion of this Panel that insufficient guidance is
currently available as to the means and methods by which an “On Hold” applicant should
proceed and the manner in which these efforts will be assessed. Without such guidance,
and lacking detailed criteria, the applicant is left, at no doubt significant expense, to make

attempts at resolution without any benchmark or guidance with which to work.

During the telephonic hearing, ICANN submitted that by placing the .HALAL and
JSLAM applications in an "On Hold " category, the Claimants were given an opporiunity
to work with the community and group which they sought to represent.” However,

ICANN went on to acknowledge that there is no obligation on the Objectors to speak with

*® See, for example. pg 10 AGIT Supplementary Response

% See Thid

% Telephonic - pg 72 - 73 lines 1325 and 1- 7
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the Claimant, and ICANN does not have the jurisdiction to require such communication
takes place.”’ ICANN stated that should this be the case, and the Claimant is unable to
make progress with the Objectors, they should inform ICANN in “some official manner™
and inform the Board. This statement, made by Mr Enson on behalf of ICANN, is
unacceptably vague, and even at this late stage, fails to provide the Claimant with a
structured means of addressing a potential lack of cooperation in resolving in the conflicts
noted. It is this absence of procedure and documented policy which concerns this Panel
with regards the “On Hold™ status. In addition, the Claimant has noted that “there’s been

%2 and this statement was not refuted by ICANN.

no other applicant put on hold
112. Core Value 8 mandates “making decisions by applying documented policies neutratly and
obiectively, with integrity and fairness”. There is a distinct lack of documented policy
with regards the next steps required by the Claimant, and in particular how and when
these steps will be assessed. Rather, it is unclear as to which or how many objectors have
authorily to even negotiate a resolution to the objections. Even if that were known, the
Claimant is left entirely at the mercy of the Objectors, who may not agree to cooperate,
may insist that unreasonable conditions be imposed on the Claimant or indeed any
number of other potential unknown outcomes. The Guidebook provides for a detailed,
clear, comprehensive and structured approach to applications, documenting policies and
providing assistanice with the application process. This does not mean that every
application has an expectation of success, but rather that applicants know the “rules of the
game™ and exactly what the requirements for success are. However, the situation in which
the Claimant finds itself does not feature in the Guidebook. It is the opinion of this Panel
that this is a glaring omission, and should be rectified promptly. Without such a
documented procedure, it is the view of this Panel that ICANN is acting in a manner

which is inconsistent with Core Value 8.

113, The Claimant claims that by placing its application “On Hold”, iICANN has created a new
policy, and by deing so without following documented procedure, inconsistency has

occurred. The Panel agrees.

114, As discussed above, the Claimant argues that it was not informed as to what conflicts it

must resolve with the Objectors, why it must do so, how it might do so, who will judge

whether it has done so, and by what criteria or schedule.*’

é_; Telephonic — pg 77 lines 16 - 23
* Telephonic - pg 36 lines 19-25
5 See, for exampie, pg 10 AGIT Supplementary Response
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115. There are, therefore, two possible paths to consider with regards the “On Hold” status.

116. First, this is a new concept. A new norm has been created, which ICANN will have the
discretion to apply to future applications, which in turn will have new policy creation

tmplications as per the Bylaws.

117. Secondly, this is a one-off. Relevant only to the circumstances surrounding these two

applications, in which case, the question of non-discrimination arises.

118. Based on the lack of previous use, and the positive light in which ICANN presented this
“On Hoid” status during the telephonic hearing ¢ “Judge Cahill, it’s a good question and 1
think it demonstrates what ICANN is doing here. And ICANN, rather than just denying
the applications based on every Mustim country saying they don't want this, the ICANN
Board gave the Claimant the opportunity to work with the very community ...)")%, this

Panel are minded to consider this a new policy.

119, Placing the applicant on hold is markedly distinct from a ‘yes’ or ‘no’. Where a ‘yes’ is
given, the Guidebook offers detailed procedure and policy to follow. When a ‘no’ is
given, an application is refused. Both of these options follow clear and concise paths,
which are prescribed and available. in contrast, the “On Hold"” status is neither clear nor
prescribed. One cannot casily predict the way in which such a status will be applied in the
same way as they can a ‘ves’ or ‘no’. This is a very specific status, and one which
requires greater clarification and explanation. It is for these reasons that the designation of
these applications as “On Hold” is considered a new policy, created, without notice or

authority, by ICANN,

120. Following the Bylaws, where a new policy is created, a structured procedure must be
followed, and ICANN has failed to adhere to this obligation. In addition, with respect to
Core Value 7, which calls for the employment of open and transparent policy
development mechanisms, it is the opinion of this Panel that such openness and
transparency with regards this policy development has not been forthcoming. The first
opportunity which the Claimant had to learn of the new policy was when it was imposed

upon them through the 7" February letter.

* Telephonic — Pg 72 lines 18 — 24
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Did the Board act without a conflict of interest?

121. The Claimant contends that the decision to place the applications “On Hold”, without
method or procedure which the Claimant could utilise to move its application forward,
was done in order to allow a third party to submit a applications for these two TLDs.
However ICANN staff have rebutted this contention, and no applications for HALAL or
IS1LAM have been accepted, some three or more years after the applications were placed
on hold. Whilst questions swrround the manner in which this policy has been
implemented, it is the opinion of this Panel, on this record, that no conflict of interest has

occurred.

Did the Board exercise due diligence and care in having a reasonable amownt of facts in front of it?

122. The decision to place the applications on hold, without foreseeing the need for a
formalised mechanism to be in place under which applications placed in this category are
to proceed, would indicate that the Board has not acted with safficient facts in front of it.
The Board could not have had a reasonable amount of facts in front of them pertaining to
the operation of the on hold status, as such facts do not exist as yet. Had ICANN created
a policy under which decisions such as this would operate and formulated a suitable
framework, then the Panel could appreciate how the Board may have been acting with a
reasonable amount of facts in order to make the decision to place the applications on
hold. However, without such a procedure or mechanism in place to accompany the new
policy, it is the view of this Panel that the Board has not exercised due diligence with

regards this decision as the Board did not have a reasonable amount of facts in front of it.

Did the Board members exercise independent judement in taking the decision, believed to be in the

best interests of the internet?

123. By the Respondent failing to foresee the need for or advance a formalised mechanism
under which an “On Hold™ applications are to proceed, the parties find themselves in
front of this IRP in order to resolve the questions which have arisen following the “On
Hold” decision. It is the opinion of this Panel that, although independent judgement was
exercised by the Board, the decision to place the applications “On Hold” without
foreseeing the difficulties that could arise from such a decision was not in the best
interests of the internet. Clear, efficient and effective mechanisms are essential in
ensuring that the best interests of the internet are suitably considered and served by

JICANN.
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ACTION: DECIDING IN A MANNER INCONSISTENT WITH EXPERT ADVICE

124. Core Value 7 calls for “well-informed decisions based on expert advice”, but does not

mandate that once advice is provided, it must be followed.

125. The Guidebook permits the Board to consult with independent experts under §3.1 The
Board may consuit with independent experts, such as those designated to hear objections
in the New gTLD Dispute Resolution Procedure, in cases where the issues raised in the

GAC advice are pertinent to one of the subject matter areas of the objection procedures.

126. The Guidebook therefore does not mandate consulting with independent experts, rather
the discretion is left to the Board, This is clear through the inclusion of the term “may™. It
would therefore be counter-logical if this Panel were to interpret the Guidebook as to

allowing the Board discretion to determine whether to obtain an expert opinion, but

should they decide to, bind them to the contents of the opinion.

127. In light of the provisions of both the Guidebook and the Bylaws, it is the opinion of this

Panel that the Board is entitled to decide in a manner inconsistent with expert advice.

Did the Board get withowt a conflict of interest?

128. This is not applicable. There is no evidence that the Board acted under a conflict of

interest.

Did the Board exercise due dilicence and care in having a reasonable amouni of facts in front of it?

129. Although ultimately deciding to follow a course contrary to expert opinion, ICANN was
privy to the opinions of experis when making their decision, including that of the
Independent Objector, Dr. Pellet and of Mr. Cremades, the Community Objection Expert.
There is no evidence of a lack of due diligence and care in having a reasonable amount of

facts in front of it.
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Did the Board members exercise independent judement in taking the decision, believed to be in the

best interests of the internet?

130. Although deciding contrary to expert opinion, ICANN submitted that it did so in light of
all of the facts in front of them. Expert opinion was sought and considered, and those
experts were considered to be independent. This fact has not been contested. It is
therefore the view of this Panel that the Board did exercise independent judgement in

reaching its decision with regards expert opinions.

ACTION: DISTINGUISHING BETWEEN THE GRANTING OF .KOSHER/SHIA AND “ON
HOLD” STATUS OF HALAL/AISLAM

131, ICANN informed the Panel through their Response to the Supplemental Brief of the

fotlowing:

“The applications for .KOSHER and .SHIA were not the subject of any GAC
advice or successful Community Objections, and thus were properly delegated

pursuant to the procedures set forth in the Guidebook™

132, In reaching its decision, the Panel have considered the AMAZON case. whereby an

allegation arose of disparate treatment by the NGPC against the Claimant:*®

Amazon argues that the NGPC discriminated against it by denying its application
Jor .amazon, yet an application by a private Brazilion oil company for the string
Jdpiranga, another fomous waterway in Brazil, was approved. Amazon contends
that by approving .ipiranga and denying .amazon, the ICANN Board, here the
NGPC, engaged in disparate treatment in violation of Article Il, Section 3 of the

Buiaws.

{...) As pointed out by ICANN’s counsel, in this instance neither the Board nor
NGPC, acting on its behalf, considered, much less granted, the application for
.ipiranga and, therefore, did not engage in discriminatory action against Amazon,
We agree. In the context of this matter, the Bylaws' proscription against disparate

treatment applies to Board action, and this threshold requirement is missing.

* See ICANN’s response to the Supplemental Brief g 21, Para 48
G Para 120 - 121 AMAZON EU SARL
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Thus, we do not find the NGPC impermissibly treated these applications
differently in a manner that violated Article II, Section 3 of the Bylaws regarding

disparate treatment.
[33. It is the opinion of this Panel that, as with . AMAZON, no Board action took place with

regards the KOSHER application, and therefore the threshold for this requirement is

missing. No action inconsistent with Article 11, 83 of the Bylaws has occurred.

Did the Board act without a conflict of interest?

134. This is not applicable as the Board decision is not being considered due to the distinction

made above.

Did the Board exercise due diligence and care in having a reasonable amount of facts in fromt to it?

135, This is not applicable as the Board decision is not being considered due 1o the distinction

made above.

Did the Board members exercise independent judement in taking the decision, believed to be in the

best interests of the internet?

136. This is not applicable as the Board decision is not being considered due to the distinction

made above.

ACTION: IMPACT OF THE GAC FAILING TO REJECT AN APPLICATION

137. This is outside of the remit of this Panel, which is tasked with ascertaining whether or not
there have been actions by the Board which are inconsistent with the Bylaws, Articles of
hrcorporation or the Guidebook. However, as an observation, following the Guidebook,
the GAC are not mandated to expressly accept or reject an application, and therefore their

decision not to reject is in accordance with the Guidebook.

ACTION: DECIDING IN A MANNER INCONSISTENT WITH GUIDEBOOK SCENARIO

138. Following the overarching aim of the Guidebook, one must assume that the scenarios
referenced were included in order to assist candidates with their applications. but with no
intention of binding the Board. The following, found under §1.1.5, is deemed instructive

of this: “The following scenarios briefly show a variety of ways in which an application
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may proceed through the evaluation process.” The express inclusion of the term “may” is
further indication that §1.1.5 was not intended to be binding on the Board, nor provide

applications with a guaranteed route of sucecess.

139. It is the opinion of this Panel that such scenarios act merely to provide exampies of how
an application may proceed, but do not purport to provide a roadmap to follow to ensure
success. Although it is understandable that a certain level of reliance may be placed on
such scenarios by applicants, one would expect in the majority of cases for there to be
distinguishing factors. As such, the scenarios cannot be considered binding on the

Respondent, and no inconsistent act occurs should ICANN deviate from the scenarios.

Did the Board act without a conflict of interest?

140, The Board were not mandated to follow the scenarios laid down in the Guidebook, as it is
found by this Panel that the scenarios were merely instructive. There is no evidence that
the Board were conflicted in making this decision, rather they were exercising their

Jjudgement in order to distinguish the Claimant’s application from the scenario listed.

Did the Board exercise due diligence and care in having a reascnable amount of facts in front to it?

141. The decision to act in a manner contrary to the Guidebook scenario was made following
an assessment of the objections, independent expert opinions and the applications,
whereupon ICANN made the decision to distinguish the scenario from the applications.
The status of the scenarios being advisory rather than mandatory confirms the notion that
the Board acted with due diligence in choosing to distinguish the applications and act in a

manner contrary to the scenario listed.

Did the Board members exercise independent judement in taking the decision, believed io be in the

best interests of the internet?

142. Independent judgement is evidenced by the Board choosing to distinguish the applications
from the scenarios. It is submitted that it is in the best interests of the internet for
consideration to be given to each case in turn, rather than mandate through prescribed
scenarios the way in which a case must proceed. The Board have utilised their right of
independent judgement in taking the decision, and it is submitted that this path is in the

best interests of the internet.

ACTION: CLASSIFICATION OF A NUMBER OF DOCUMENTS AS CONFIDENTIAL
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143. ICANN has a published Documentary Information Disclosure Policy (DIDP) which

states:

“ICANN's Documentary Information Disclosure Policy (DIDP) is intended io
ensure that information contained in documents concerning ICANN's operational
activities, and within ICANN's possession, custody, or control, is made available

to the public unless there is a compelling reason for confidentiality.”

144. The Claimant claims a request was made under this policy for documents related to the
parties’ dispute, which was subsequently declined by ICANN, thereby acting in breach of
Recommendation No. 1, Core Value 7 and Core Value 8. ICANN claims that the
Claimant did not file a reconsideration request seeking the Board’s review of {CANN
staff’s DIDP response. As no reconsideration request was filed, the DIDP response

. : 67
involved no Board action.

145. The remit of this Panel is restricted to the analysis of Board actions or inactions. The
Claimant has not produced any evidence to indicate that a reconsideration request was
filed, and it is therefore outside the purview of this IRP to consider the actions of [CANN

staff members.

ACTION: FAILING TO ESTABLISH A STANDING PANEL

146. §4 (6) of the Articles of Incorporation and Bylaws requires a ‘Standing Panel’ be
established, and this Panel recommends, along with previous IRP panel
recommendations®®, that one is created. However, for clarity, this is not to be taken as or
in any way inferred as a binding order {(as the Panel has no such authority). Also, whether
or not there is a standing panel seems to have no direct relationship with the facts of this

IRP.

CONCLUSION

147. For the reasons stated above, the Panel concludes that ICANN has acted in a manner

inconsistent with ICANN’s Articles of Incorporation and Bylaws. Specifically:

% See ICANN's Supplementary Response para 4 and httpsy//www.icann.org/en/system/files/files/didp-response-
process-29oct13-en.pdf
* See AFRICA (DotConnectAftica Trust v ICANN — Case #350 2013 001083)
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148,

149,

151,

Core Value 7 — Articles of Incorporation and Bylaws

It is the opinion of the Panel that the volume and quality of information disseminated
following the meeting of the GAC in Beijing constituted an act which was inconsistent
with Core Value 7; to be consistent with Core Value 7 requires ICANN to act in an open

and transparent manner.

Core Value 8 - Articles of Incorporation and Bylaws

It is the opinion of the Panel that, by placing the Claimant’s applications “on hold”, the
Respondent acted inconsistently with Core Value 8; to be consistent with Core Value 8
requires the Respondent to make, rather than defer (for practical purposes, indefinitely), a
decision {*making decisions by applying documented policies neutrally and objectively,
with integrity and fairness™) as to the outcome of the Claimant’s applications. The
Respondent, in order to act in a manner consistent with its Articles of Incorporation and
Bylaws, needs to promptly make a decision on the application {one way or the other) with
integrity and fairness. However, nothing as to the substance of the decision should be
inferred by the parties from the Panel’s opinion in this regard. The decision, whether yes

or no, is for the Respondent.

. Article I11 (S3 (b)) Articles of Incorporation and Bylaws

It is the opinion of the Panel that, by placing the Claimant’s applications “on hold”, the
Respondent created a new policy. In light of this, the Respondent failed to follow the

procedure detailed in Article 11 (83 (b)). whicl is required when new policy is developed.

We further conclude that Claimant is the prevailing party in this IRP. We hold this view
consistent with the finding that the designation of “On Hold™ is a new policy, ICANN
tailed to implement procedures pursuant to which applications placed in an “On Hold™
status are to proceed. As a result, the Board has not acted with due diligence in this

regard.

. The failure to determine how Claimant should proceed under the new “On Hold™ policy

has largely resuited in the Claimant’s costs in this IRP. Accordingly. pursuant to Article
IV, Section 4.3(18) of the Bylaws, Rule 11 of ICANN’s Supplementary Procedures and
Article 34 of the ICDR Rules, ICANN shall bear the costs of this IRP, the cost of the

Reporter, as well as the cost of the IRP provider.

. The administrative fees and expenses of the International Centre for Dispute Resolution

(ICDR) totalling US $6,279.84 shall be borne by ICANN,
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154. The compensation and expenses of the Panelists totalling U8 §173.807 82 shail be borne
by [CANN,

155 The fees and expenses of the Reporter, Ms. Bommanto, shali be borne by ICANN.

ICANN has already settled Ms. Bommario's invoices.

156. Therefore, ITCANN shall reimburse AGIT the sum of US $93,918.83, representing that
portion of said fees and expenses in excess of the apportioned costs previously incurred by
Respondent.

157, Each party shall bear its own expenses and attorneys” fees,

158, This Final Declaration may be executed in any number of counterparts, cach of which
shall be deemed an original, and all of which shall constituse together one and the same

instrument.

The Panel would like to take this opportunity to congratulate the Parties’ legal
representatives for their hard work, civility and responsiveness during the proceedings.
The Panel was pleased with the quality of the written submussions, in addition 1o the oral

advocacy skills displayed throughout the proceedings.

Respectfully s@;mi-tted:

g
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C;:l]vin A, Hamilton FCIA., Chair Date
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154. The compensation and expenses of the Panelists totalling US $175,807.82 shall be borne
by ICANN.

155. The fees and expenses of the Reporter, Ms, Bommarito, shall be borne by ICANN.
ICANN has already settled Ms, Bommarito’s invoices,

156. Therefore, ICANN shall reimburse AGIT the sum of US $93,918.83, representing that
portion of said fees and expenses in excess of the apportioned costs previously incurred by
Respondent.

157, Each party shall bear its own expenses and attorneys’ fees.

158. This Final Declaration may be executed in apy number of counterparts, each of which
shall be deemed an original, and all of which shall constitute together one and the same

tnstrument.

The Panel would like to tazke this opportunity to congratulate the Parties’ legal
representatives for their hard work, civility and responsiveness during the proceedings.
The Panel was pleased with the quality of the written submissions, in addition to the oral

advocacy skills displayed throughout the proceedings.

Respectfully submitted:

Calvin A. Hamilton FCIArb., Chair Date
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154. The compensation and expenses of the Panelists totalling US $175,807.82 shall be borne
by ICANN.

155. The fees and expenses of the Reporter, Ms. Bommarito, shall be borne by ICANN.
ICANN has already settled Ms. Bommarito’s invoices.

156. Therefore, ICANN shall reimburse AGIT the sum of US $93,918.83, representing that
portion of said fees and expenses in excess of the apportioned costs previously incurred by
Respondent.

157. Each party shall bear its own expenses and attorneys’ fees.

158. This Final Declaration may be executed in any number of counterparts, each of which
shall be deemed an original, and all of which shall constitute together one and the same

instrument.

The Panel would like to take this opportunity fo congratulate the Parties’ legal
representatives for their hard work, civility and responsiveness during the proceedings.
The Panel was pleased with the quality of the written submissions, in addition to the oral

advocacy skills displayed throughout the proceedings.

Respectfully submitted:
Calvin A. Hamilton FCIArb., Chair Date
Honourable William Cahil! (Ret.) Date
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Bernstein v. Real Estate Commission of Md., 221 Md. 221 (1959)

156 A.2d 657

221 Md. 221
Court of Appeals of Maryland.

Manuel M. BERNSTEIN et al., etc.
v.
REAL ESTATE COMMISSION
OF MARYLAND et al.

No. 76.

|
Dec. 18, 19509.

Synopsis

Proceeding to review findings and conclusions of Real Estate
Commission which suspended licenses of a broker and his
associate. The Baltimore City Court, Reuben Oppenheimer,
J., entered orders affirming findings and conclusions, and
broker and his associate appealed. The Court of Appeals,
Horney, J., held that there was sufficient evidence to justify
the suspending of licenses of broker and his associate for
violation of statute prohibiting continued and flagrant course
of misrepresentation, misleading or untruthful advertising and
improper dealings as result of posting of a sold sign on
property which was not in fact sold, and there was evidence to
support Commission finding that broker and his associate had
violated statute requiring listing contract to specify a definite
termination date without notice from either party.

Orders affirmed.

West Headnotes (9)

[1] Administrative Law and
Procedure ¢= Agency expertise in general

Under statute respecting judicial review of
administrative order there is no intention that
court should substitute its judgment for expertise
of those persons who constitute administrative
agency from which appeal is taken. Code 1957,
art. 41, §§ 252(d), 255(g)(1-8).

30 Cases that cite this headnote

[2] Administrative Law and
Procedure ¢= Determination and Disposition

3]

[4]

[5]

Administrative Law and
Procedure ¢= Remand

When entire record shows that findings of
fact and conclusions of law of administrative
agency are supported by competent, material and
substantial evidence taken before agency and
such de novo evidence, if any, as may be taken
by court, and such findings and conclusions are
not against weight of evidence, it is function of
court to affirm order of agency or remand case
for further proceedings if that be necessary, but
if court should find that substantial rights of a
petitioner for review have been prejudiced by
one or more of the causes specified in statute
respecting judicial review of administrative
orders, because of an administrative finding,
inference or decision, then it is function of court
to reverse or modify order. Code 1957, art. 41, §
255(g)(1-8).

5 Cases that cite this headnote

Contracts ¢= Presumptions and burden of
proof

Ordinarily, when bona fides of a formal contract
is attacked for purpose of having it canceled or
modified, burden to show that it was not made in
good faith is upon those who attack it.

Administrative Law and
Procedure &= Presumptions and burden of
proof

Ordinarily, burden of proof is upon party
asserting affirmative of an issue before an
administrative body.

4 Cases that cite this headnote

Brokers @ Licenses and taxes

In proceeding by complaining property owners
before Real Estate Commission respecting
alleged illegal practices of real estate brokers,
burden was upon complaining property owners
throughout proceeding

to prove alleged

violations of real estate code. Code 1957, art. 41,
§§ 252(d), 255(g)(1-8).
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[6]

(7]

8]

9]

Brokers @= Licenses and taxes

In proceeding for review of findings and
conclusions of Real Estate Commission
which suspended licenses of broker and his
associate following complaint by property owner
respecting activities of broker and associate
in regard to posting of sold sign on property
when in fact it was not sold, there was
substantial, competent and material evidence to
justify Commission in suspending licenses of
broker and his associate for violation of statute
prohibiting flagrant course of misrepresentation,
misleading and untruthful advertising, and bad
faith and improper dealing. Code 1957, art. 56,
§ 224(b, j, ).

1 Cases that cite this headnote

Administrative Law and
Procedure ¢= Degree of Proof

Comparative degree of proof by which a
case must be established is the same in an
administrative as in a civil judicial proceeding,
that is, a preponderance of evidence is necessary
but proof beyond a reasonable doubt is not
required.

7 Cases that cite this headnote

Brokers @= Licenses and taxes

In proceeding for review of findings and
conclusions of Real Estate Commission
suspending licenses of broker and his associate
refusing to receive documentary proof that a
commission had been paid for making sale which
property owners claimed had not been made by
broker and his associate was not error, and even if
it were assumed that it should have been received
as de novo evidence such evidence would not
have destroyed effect of other findings. Code
1957, art. 41, § 255(e), (g) (5-7).

1 Cases that cite this headnote

Brokers @= Licenses and taxes

In proceeding for review of findings and
conclusions of Real Estate Commission
suspending licenses of broker and his associate
for using, in violation of statute, listing contract
not specifying termination date in accordance
with statutory requirements, there was evidence
to support Commission's finding of fact and
conclusion of law to effect that brokers had
violated statute requiring that a listing agreement
contain definite termination date without notice
from either party. Code 1957, art. 41, § 255(e),

(2) (5-7).

Attorneys and Law Firms

*224 *%658 J. Calvin Carney and Walter C. Mylander, Jr.,
Baltimore, for appellants.

Joseph S. Kaufman, Asst. Atty. Gen. (C. Ferdinand Sybert,
Atty. Gen., on the brief), for Real Estate Commission.

Melvin J. Sykes, Baltimore (Herbert J. Arnold and David
Kimmelman, Baltimore, on the brief), for Allen Kleiman and
others.

Before BRUNE, C. J., and HENDERSON, HAMMOND,
PRESCOTT and HORNEY, JJ.

Opinion
HORNEY, Judge.

This is the first appeal governed by the Administrative
Procedure Act to reach this Court since its enactment by
Chapter 94 of the Acts of 1957 [now codified as amended as
Code (1957), Art. 41, Sections 244-256, inclusive].

*225 On this appeal we are asked to review the orders
of the Baltimore City Court affirming **659 the findings
and conclusions of the Real Estate Commission of Maryland
(commission) that there was sufficient competent, material
and substantial evidence to justify suspending the licenses of
a broker and his associate.

The appellants are Manuel M. Bernstein (Bernstein) and
Warren S. Shaw (Shaw), trading as Manning-Shaw Realty
Company (realty company or Manning-Shaw), often herein
referred to collectively as ‘the brokers.” They are cast on
this appeal in two different ‘acts' of unethical misconduct,
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combined in one record. The first (in a four-pointed
complaint) charged them with violations of Code (1957), Art.
56, Section 224(b), (j), (s) and (a), which prohibits (b) ‘a
continued and flagrant course of misrepresentation, * * *
(j) misleading or untruthful advertising, * * * (s) bad faith,
incompetency or untrustworthiness, or dishonest, fraudulent,
or improper dealings' by real estate dealers and salesmen
or agents and (as applied here to Bernstein only) (a) the
obtaining of licenses by ‘false or fraudulent representation.’
The commission concluded there had been violations of all
of the charges except the last, as to which it declined to take
any action at the time of the hearing. The complainants cross-
appealed the refusal of the commission to act on the last
point, but when the lower court sustained the action of the
commission they did not appeal to this Court. The second
charge (in a separate complaint) concerned a violation of §
224(0) [of Art. 56], which forbids the acceptance of ‘a listing
contract to sell property unless such contract provides for a
definite termination date without notice from either party.’
The commission also found there had been a violation of
this charge. At the conclusion of the hearing, the commission
ordered a three months' suspension of the licenses of the
brokers in each case, to run concurrently.

The first complaint concerned the affixing of a ‘sold” sticker
to a ‘for sale’ sign placed on the property in Baltimore
City known as 3800 Grantley Road and leaving it there
for approximately three months. The gist of the complaint
was that there had not been a bona fide sale of the
property *226 and that the sticker on the sign was a
deliberate misrepresentation to induce property owners in
the neighborhood to sell their homes and by immediate
solicitation to induce them to use Manning-Shaw as brokers.
The realty company countered by claiming that it held a
contract of sale signed by Joseph Carter and wife (Carter or
the purchaser), which had been executed before the sticker
had been affixed to the sign, and that settlement had been
delayed because the purchaser had had difficulty in disposing
of several other properties then owned by him.

The second complaint, as hereinbefore indicated, concerned
the use of an illegal listing contract. The brokers, in denying
that the contract contravened the statute, claimed that even if
the statute had been violated it was not a wilful transgression.

In their petitions for judicial review by the lower court, the
brokers contended, among other things, that the complaints
constituted an unlawful conspiracy against the civil rights of
themselves and their customers in that, in substance, they
were charged with ‘block-busting’ and that the complaints

were intended to prevent Negroes from purchasing and
occupying homes of their own selection in violation of
constitutional guarantees.

The first complaint, although denying any prejudice on
the part of the complainants, did contain allegations that
Manning-Shaw had specialized in sales of residential
properties to Negroes in formerly all-white neighborhoods,
that such practices were intended to promote panic and
instability in the vicinity for the purpose of exploiting and
capitalizing on such prejudices as did exist in order to obtain
as many listings as possible and that such practices had
adversely affected the morale of the residents and depreciated
property values.

Whatever may have been the real motive of the complainants,
the commission early **660 in the proceeding before it,
made it clear, and continued to reiterate, that the hearing was
for the sole purpose of determining whether or not Bernstein
and Shaw had violated the law in connection with the exercise
of their rights under the licenses issued to them, and that the
*227 commission was not concerned with ‘block-busting.’
Furthermore, we think the lower court was correct in refusing
to receive into evidence, even as ‘explanatory background,’
the proffered exhibits with regard to publicity given the
accusation. At the conclusion of the hearing on appeal below,
the lower court found no basis in the record to believe the
commission was either biased or arbitrary in the manner in
which it had conducted the proceeding before it. The question
is not specifically before us on the appeal to this Court, and
we shall not consider it further.

Since there are two separate and distinct cases we shall
summarize the salient parts of the oral testimony and
documentary evidence and the findings of fact in each before
discussing the questions presented.

The 3800 Grantley Road Case

On June 19, 1958, Carter and his wife entered into a contract
to purchase this property from the Eutaw Realty Corporation,
the capital stock of which was owned equally by Bernstein
and Shaw, who, as herein stated, are partners in Manning-
Shaw, the brokers in the transaction. It is this contract that
is the main topic of this litigation. The property was sold for
$18,00 subject to an annual ground rent of $120. According
to the terms of the contract $500 had been paid prior to its
execution, $550 was payable within two days and $1,950 on
or before the expiration of thirty days. The balance of $15,000
was to be financed by a standard land installment contract
with weekly payments of $37.50.
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Carter was making only $54.62 a week but claimed his
income was $70. His wife, who had an undetermined number
of children, was employed as a domestic. At the time the
contract was signed, the purchaser had small equities in
several other properties. Through Manning-Shaw, also acting
as brokers, he had previously placed a $500 deposit on another
house under a contract still in effect when the Grantley Road
contract was made. Shaw claimed it was understood that the
prior contract had been canceled, but there was testimony that
Carter and his family claimed it as their ‘home’ for some
time after June 19. Manning-Shaw produced *228 mortgage
loan applications to show that loans had been applied for
and rejected shortly after the contract for 3800 Grantley
Road had been executed. The $500 allegedly paid prior to
the signing of this contract was a credit transaction on the
books of Manning-Shaw for that amount held in escrow by
them as a deposit on the previously executed contract for the
other property. Carter, however, paid $550 on June 21, 1958,
and $850 and September 13, 1958. These transactions were
verified by ledger entries in the bank account of Manning-
Shaw.

The complainants, who resided across the street from and
next door to 3800 Grantley Road, testified that after the ‘sold’
sticker had been affixed to the sign nothing seemed to be
done with respect to the property and that it appeared to be
unoccupied. On one occasion another neighbor saw Carter
doing some work around the house and upon advising him
that the electricity should be turned on to provide current for
the sump pump, he replied that ‘he would see the boss.” Carter
also stated, according to the neighbor, that he did not know
who had bought the house. A woman police sergeant testified
that when she had gone to the property on January 31, 1959,
and on subsequent visits, she found Carter's wife and eight
children occupying the kitchenette where a gas stove afforded
the only heat in the house. Hunger and lack of clothing were
also noted. But a photograph, introduced by Manning-Shaw,
showed Carter sitting **661 with an agent of the brokers in
a well-furnished living room in the house.

There was also evidence that the sales agent who had made the
sale had not, as late as the end of 1958, received a commission
on the sale although both he and the realty company admitted
a commission was due him. Manning-Shaw claimed they paid
the salesman through a drawing account and in round figures
not in specific commissions. But their records indicated that
previously he had been paid exact commissions by them for
the specific properties which he had sold.

Another witness, posing as a buyer after placement of the
‘sold’ sticker, had been informed by another sales agent of
Manning-Shaw that the property was not sold at that time.
Manning-Shaw claimed the agent had said the sale might not
%229 go through and that the prospective ‘buyer’ could have
it if the pending sale was not consummated.

On this evidence the commission made five findings of
fact to the effect: (i) that the sales agent had not received
a commission for making the sale; (ii) that another agent
had offered to sell the property to a prospective buyer two
months after the purported sale had been made; (iii) that
the purchaser was still under contract to purchase another
property through the same brokers when he purportedly
purchased 3800 Grantley Road; (iv) that there were several
unexplained discrepancies between the purported contract
of June 19 and the transaction allegedly consummated on
September 19, in which the required down payment was made
less and the weekly payments were made smaller; and (v) that
there had not been a normal occupancy of the property by the
purchaser. The commission further found that it was difficult
to give credence to the explanations of Bernstein and Shaw;
that the testimony of Shaw, who was most familiar with the
transaction, was vague and indefinite; and that the testimony
of Carter was contradictory and inconsistent and entitled to
little weight. Therefore, the commission, having concluded
that the alleged sale was not bona fide, found the brokers
had violated § 224(b) of Art. 56 [continued and flagrant
course of misrepresentation], (j) [misleading and untruthful
advertising] and (s) [bad faith and improper dealing].

Section 255(g) of Article 41, supra, provides:

‘The court may affirm the decision of the agency or remand
the case for further proceedings; or it may reverse or modify
the decision if the substantial rights of the petitioners may
have been prejudiced because the administrative findings,
inferences, conclusions, or decisions are:

‘(1) In violation of constitutional provisions; or

‘(2) In excess of the statutory authority or jurisdiction of the
agency; or

‘(3) Made upon unlawful procedure; or
‘(4) Affected by other error of law; or

‘(5) Unsupported by competent, material, and substantial
*230 evidence in view of the entire record as submitted; or
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‘(6) Against the weight of competent, material and substantial
evidence in view of the entire record, as submitted by the
agency and including de novo evidence taken in open court; or

‘(7) Unsupported by the entire record, as submitted by the
agency and including de novo evidence taken in open court; or

‘(8) Arbitrary or capricious.’

[1] While it appears that the scope of judicial review by
a trial court of the findings, inferences, conclusions and
decisions of administrative agencies under the statute has
been broadened to some extent, **662 it is clear that the
statute did not intend that the court should substitute its

judgment for the expertise I of those persons who constitute
the administrative agency from which the appeal is taken. Cf.
Maryland Racing Commission v. McGee, 1957, 212 Md. 69,
80, 128 A.2d 419, 425. See also Marino v. City of Baltimore,
1957, 215 Md. 206, 222, 137 A.2d 198, 205.

[2] Generally, when the entire record shows that the findings
of fact and conclusions of law are supported by competent,
material and substantial evidence taken before the agency and
such de novo evidence, if any, as may be taken by the court,
and such findings and conclusions are not against the weight
of such evidence, it is the function of the court to affirm the
order of the agency or remand the case for further proceedings
if that be necessary. On the other hand, if the court should find
that the substantial rights of a petitioner for review have been
prejudiced, by one or more of the causes specified in § 255(g)
(1)—(8) [of Art. 41], because of an administrative finding,
inference, conclusion or decision, then it is the function of the
court to reverse or modify the order.

In this case [3800 Grantley Road], the brokers contend that
the exercise by the commission of its statutory functions
*231 was against the weight of the evidence in that they
claim the affirmative evidence of good faith—shown by the
execution of the original contract and the final consummation
of the substituted transaction made three months later, the
payments on account of the purchase price and the declined
applications for mortgage loans—could not be overcome
by the showing of ‘negative’ evidence of bad faith, or the
inferences deducible therefrom. They further contend that the
weight of such evidence did not support the conclusions of
law reached by the commission.

31 141 [S]

bona fides of a formal contract is attacked for the purpose

Ordinarily it is true, of course, that when the

of having it canceled or modified, the burden to show that
it was not made in good faith is upon those who attack it.
Abrahams v. King, 1909, 111 Md. 104, 111, 73 A. 694, 696.
It is also true, as it is in court proceedings, that the burden
of proof is generally on the party asserting the affirmative of
an issue before an administrative body. 42 Am.Jur., Public
Administrative Law, § 131. Thus, in this case, there is no
doubt that the complaining property owners had the burden
throughout of proving the alleged violations of the prohibitory
provisions of the real estate ‘code.” 2 Davis, Administrative
Law, § 14.14 (1958). But we are of the opinion that the
complainants sufficiently met that burden.

[6] In a case such as this, where it was the bona fides of
the acts of the real estate brokers which was under attack—
not for the purpose of canceling or modifying the contract but
for the purpose of showing the brokers had misrepresented
the transaction by claiming the contract was valid when in
fact it was not—there was no reason why the commission
in the exercise of their skill and judgment, as they were
specifically empowered to do by § 252(d) [of Art. 41], should
not also consider, together with the positive evidence, the
so-called negative evidence—that the sales agent had not
been paid his commissions; that the purchaser with limited
means was still bound at the time under a previous contract
to purchase another property; that the discrepancies between
the original contract and the substituted transaction were not
explained; and that there had not been a normal occupancy

*232 of the premises—and the inferences deducible from
such negative evidence. There was also no reason why the
commission could not consider the circumstances of the
parties, their credibility as witnesses, **663 the dealings
between them prior to the execution of the contract of sale and
their subsequent acts and declarations, in deciding whether or
not the brokers had violated one or more of the prohibitory
provisions charged in the complaint. Moreover, there was also
the positive testimony of a neighbor to the effect that the
purported purchaser, after the date of the purchase, had denied
buying the property and, on the same occasion, had referred
to the brokers, or one of them, as his ‘boss,” as well as the
positive testimony of the prospective ‘buyer’ to the effect
that another sales agent had shown him the property as being
for sale when it had purportedly been sold, which evidence,
though disputed, the commission may well have believed.
Furthermore, under the facts and circumstances in this case,
the commission was not obliged to accept the explanations of
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Bernstein, or of his associate with respect to the bona fides of
the transaction.

[7]1 The statute specifically provides that an administrative
agency ‘may admit and give probative effect to evidence
which possesses probative value commonly accepted by
reasonable and prudent men in the conduct of their affairs.’
Section 252 (a) [of Art. 41]. There was no contention that
the evidence in question did not meet this test. With respect
to the weight of the evidence, it is true, of course, that a
mere surmise or conjecture that it was sufficient would not
be enough. The comparative degree of proof by which a
case must be established is the same in an administrative as
in a civil judicial proceeding, i. ., a preponderance of the
evidence is necessary, but proof beyond a reasonable doubt is
not required. 42 Am.Jur., Public Administrative Law, Section
132.

On the record from the commission in this case, the trial court
found that the findings and conclusions of the commission on
the evidence before it were not arrived at in contravention of
the standards stated in paragraphs (5), (6) or (7) of Section
255(g), supra, and that such evidence supported *233 the
decisions of the commission. We think the record sustains the
trial court. The order of the lower court in the 3800 Grantley
Road case will therefore be affirmed.

[8] The brokers also complained that the lower court
erred in not receiving the proffered documentary proof that
a commission had been paid for making the sale. Such
additional evidence is not receivable unless the court is
satisfied that it is material and that there were good reasons
for failure to present it in the proceeding before the agency.
Section 255(e) [of Art. 41]. But, even if we assume, without
deciding, that it should have been received as de novo
evidence, it would not have destroyed, even if it had been
believed by the court, the effect of the other findings of fact
on which the commission also based its conclusions of law.

The Listing Contract Case

[9] This case involves a more concise factual background.
The complainant, an incorporated improvement association,
charged that Manning-Shaw had used an illegal listing
contract in violation of Section 224(0) [of Art. 56], supra. The
offending clause in the contract read:

‘The owner reserves the right to

withdraw the property from said agent

at any time after six months. But it
is understood that this [a]greement is
not revokable while any negotiations
are pending for sale or exchange of
the property. And if the property is
sold or exchanged subsequently to any
party with whom said agent has been
negotiating, the commission will be paid
to said agent.’

In their answer to this charge, the brokers claimed that even
if the contract was not proper—in that it did not provide
for a definite termination date ‘without notice from either
party’ as the statute requires—the violation was not wilful.
In refutation of that claim the former secretary of the **664
commission testified that Bernstein had been to his office
sometime during the year 1956, primarily on another matter,
and that, while he (the secretary) could not recall having seen
a Manning-Shaw listing contract without an expiration *234
date, that he was certain that he had warned them that all
listing contracts must have a termination date since it was his
policy to tell everyone who asked him about the matter that a
definite expiration date must be included in order to comply
with the law. Bernstein admitted that his firm knew that the
law had been recently changed to require a termination date.

The commission found that the brokers had knowledge that
their listing contract did not comply with one of the provisions
of Section 224(0) [of Art. 56].

When the appeal from the commission in this case reached the
court below, the brokers applied for leave to present additional
material evidence. The court ordered that such evidence be
taken in open court. It was to the effect that Shaw had sent
the commission samples of their listing contracts and other
forms in a letter dated January 19, 1957, in connection with a
complaint dealing with a different matter, the inference being,
we assume, that the commission had not then or thereafter
objected to the legality of their listing contract.

In this case [Listing Contract], the brokers now contend
that their listing contract was a good one and that the
statute does not require the use of words ‘termination’ or
‘terminate’ if that part of the contract binding on the seller
is in fact terminated by the language used, which they insist
their contract did. They further contend that the order of
the commission suspending their licenses for this technical
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violation was arbitrary and capricious since the violation had
harmed no one.

The short answer to these contentions is that the statute
specifically requires that a listing agreement must contain
‘a definite termination date without notice from either
party’ [emphasis added] and that since there was a clear-cut
violation of the statute, the suspension of the licenses, under
the existing facts and circumstances, was not either arbitrary
or capricious.

The trial court found that there was competent, material
and substantial evidence in the entire record as submitted

Footnotes

including the de novo evidence taken in open court—
not overcome by countervailing evidence—to support the
commission's finding of fact and conclusion of law to
the effect that *235 the brokers had violated one of the
provisions of Section 224(0) [of Art. 56]. We agree. Since
the order of the lower court in the Listing Contract case was
proper, it will also be affirmed.

Orders affirmed in both cases, the appellants to pay the costs.
All Citations

221 Md. 221, 156 A.2d 657

1 The statute [Sec. 252(d)] specifically provides that agencies ‘may utilize their experience, technical competence and

specialized knowledge’ in evaluating the evidence.
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Synopsis

Background: Owners of land adjacent to land that Indian
tribe was petitioning Bureau of Indian Affairs (BIA) to take
into trust pursuant to Indian Reorganization Act (IRA) so
that tribe could exercise full governance and sovereignty
over it with limited state or federal government interference
brought action against United States, alleging that BIA lacked
authority to issue final decision denying appeals of Notice
of Decision (NOD) to take land into trust, Secretary lacked
authority under IRA to acquire property in trust for tribe,
NOD and final decision violated National Environmental
Policy Act (NEPA) by failing to take “hard look” at
environmental consequences of accepting that land into trust,
NOD and final decision did not adequately address and
analyze regulatory factors governing fee-to-trust acquisitions,
and they were entitled to mandamus to compel BIA to remove
that land from trust. Parties moved for summary judgment.

Holdings: The District Court, Stephen V. Wilson, J., held that:

[1] regulation affirmatively prescribing when and how
Assistant Secretary could delegate authority to decide appeals
once Assistant Secretary exercised his or her discretionary
authority to remove appeal from jurisdiction of Interior Board
of Indian Appeals (IBIA) restricted Assistant Secretary to
delegations only of non-binding decisionmaking authority
and only to Deputy;

[2] principal deputy did not have authority to issue final
decision denying appeals by adjoining landowners; and

[3] action could be stayed in interests of judicial efficiency to
allow agency to complete its administrative process.

Ordered accordingly.

West Headnotes (34)

1]

2]

3]

Administrative Law and
Procedure @ Standards and grounds for
summary judgment or disposition; evidence

When reviewing final agency action, the function
of the district court on a motion for summary
judgment is to determine whether or not as a
matter of law the evidence in the administrative
record permitted the agency to make the
decision it did; thus, the court decides whether
the agency's action passes muster under the
appropriate standard of review. 5 U.S.C.A. §
706(2)(A); Fed. R. Civ. P. 56(a).

Administrative Law and
Procedure @ Nature and Form of Remedy

Environmental Law ¢ Nature and form of
remedy; applicable law

Indians ¢= Appeal or other review

The Administrative Procedure Act governs
judicial review of decisions by agencies,
such as fee-to-trust acquisitions by Bureau of
Indian Affairs (BIA) analyzed under the Indian
Reorganization Act (IRA) and the National
Environmental Policy Act (NEPA). 5 U.S.C.A.
§ 701 et seq.; 25 U.S.C.A. § 5101 et seq.;
National Environmental Policy Act of 1969 § 2,
42 U.S.C.A. § 4321 et seq.

Administrative Law and

Procedure é= Review for arbitrary,
capricious, unreasonable, or illegal actions in
general

Administrative Law and
Procedure ¢= Wisdom, judgment, or opinion
in general

The arbitrary and capricious test of the
Administrative Procedure Act (APA) is a narrow
scope of review of agency factfinding; the court
is not empowered to substitute its judgment for
that of the agency. 5 U.S.C.A. § 706(2)(A).
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Crawford-Hall v. United States, 394 F.Supp.3d 1122 (2019)

[4]

5]

[6]

(7]

Administrative Law and

Procedure <= Review for arbitrary,
capricious, unreasonable, or illegal actions in
general

A court's task under the “arbitrary and
capricious” test of the Administrative Procedure
Act (APA) is to ascertain whether the agency
articulated a rational connection between the
facts found and the choice made. 5 U.S.C.A. §
706(2)(A).

Administrative Law and

Procedure ¢= Review for arbitrary,
capricious, unreasonable, or illegal actions in
general

Administrative Law and
Procedure @¢= Presumptions and Burdens on
Review

Arbitrary and capricious review under the
Administrative Procedure Act (APA) is highly
deferential, presuming the agency action to
be valid and affirming the agency action if
a reasonable basis exists for its decision. 5
U.S.C.A. § 706(2)(A).

Administrative Law and
Procedure ¢= Theory or grounds not provided
or relied upon by agency

Under Administrative Procedure Act (APA)
arbitrary and capricious review, the bases for the
agency's decision must come from the agency
from the court's review of the administrative
record. 5 U.S.C.A. § 706(2)(A).

Administrative Law and

Procedure ¢= Review for arbitrary,
capricious, unreasonable, or illegal actions in
general

Judicial review of agency action under
the Administrative Procedure Act (APA) is
meaningless unless the court carefully reviews
the record to ensure that agency decisions are

8]

191

[10]

[11]

founded on a reasoned evaluation of the relevant
factors. 5 U.S.C.A. § 706(2)(A).

Administrative Law and

Procedure ¢= Province of, and deference to,
agency in general

Where a dispute over an agency's decision
primarily rests on issues of fact requiring
technical expertise, a court on judicial review
under the Administrative Procedure Act (APA)
must defer to the agency's expertise in making
factual determinations. 5 U.S.C.A. § 706(2)(A).

Administrative Law and
Procedure = Substantial evidence

Where the evidence is susceptible of more than
one rational interpretation, a court on judicial
review under the Administrative Procedure Act
(APA) must uphold the agency's finding if a
reasonable mind might accept the evidence as
adequate to support a conclusion. 5 U.S.C.A. §
706(2)(A).

Administrative Law and
Procedure @~ Deference to Agency in
General

When presented with an issue of an agency's
interpretation of its own regulations, a court
on judicial review under the Administrative
Procedure Act (APA) must defer to an agency's
interpretation of its own ambiguous regulations;
this is true even where the agency's interpretation
is advanced in a legal brief. 5 U.S.C.A. § 706(2)

(A).

Administrative Law and
Procedure ¢~ Deference to Agency in
General

Administrative Law and
Procedure - Erroneous or unreasonable
construction; conflict with rule or statute

Under Auer deference, the agency's regulatory
interpretation controls unless plainly erroneous
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[12]

[13]

[14]

[15]

or inconsistent with the regulation or where there
are grounds to believe that the interpretation
does not reflect the agency's fair and considered
judgment of the matter in question.

Administrative Law and
Procedure ¢= Deference to Agency in
General

Administrative Law and
Procedure &= Plain, literal, or clear meaning;
ambiguity or silence

On judicial review under the Administrative
Procedure Act (APA), a court must defer
to an agency's interpretation of a regulation
unless an alternative reading is compelled by
the regulation's plain language or by other
indications of the agency's intent at the time
of the regulation's promulgation. 5 U.S.C.A. §
706(2)(A).

Administrative Law and
Procedure @= Plain, literal, or clear meaning;
ambiguity or silence

If the regulation at issue is not ambiguous,
deference to the agency's interpretation of the
regulation under Auer is not warranted.

Administrative Law and Procedure ¢= Plain
language; plain, ordinary, or common meaning

As a general interpretive principle, the plain
meaning of a regulation governs.

Administrative Law and Procedure ¢= Plain
language; plain, ordinary, or common meaning

Administrative Law and
Procedure = Administrative Construction of
Rules and Regulations

Other interpretative materials, such as the
agency's own interpretation of the regulation,
should not be considered when the regulation has
a plain meaning. 5 U.S.C.A. § 706(2)(A).

[16]

[17]

(18]

[19]

Administrative Law and
Procedure = Deference to Agency in
General

Administrative Law and
Procedure ¢= Circumstances or Time of
Construction

On judicial review under the Administrative
Procedure Act (APA), a court should not defer
to an agency's interpretation where doing so
would improperly permit the agency, under the
guise of interpreting a regulation, to create de
facto a new regulation or where the agency's
interpretation is nothing more than a convenient
litigating position or a post hoc rationalization
advanced by an agency seeking to defend past
agency action against attack. 5 U.S.C.A. § 706(2)
(A).

Administrative Law and
Procedure ¢= Review in general

A court's review of an agency's construction of
a regulation falling outside the scope of Auer
deference is de novo, but the court may still
accord the agency's opinion some weight.

Indians ¢= Administrative proceedings

Regulation affirmatively prescribing when and
how Assistant Secretary of Bureau of Indian
Affairs (BIA) could delegate authority to decide
appeals once he or she exercised his or
her discretionary authority to remove appeal
from jurisdiction of Interior Board of Indian
Appeals (IBIA) restricted Assistant Secretary to
delegations only of non-binding decisionmaking
authority and only to Deputy. U.S. Const. art. 2,
§2,¢cl.2;5US.C.A. §301;25U.S.C.A.§§2,9;
5 U.S.C.A. § 3348; 25 C.F.R. § 2.20(c).

Constitutional Law ¢= Delegation of powers
by executive

Public Employment &= Delegation in general

United States ¢= Delegation in general


http://www.westlaw.com/Browse/Home/KeyNumber/15A/View.html?docGuid=Ib99f1d00544511e98ad7980ccbaa346a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/15A/View.html?docGuid=Ib99f1d00544511e98ad7980ccbaa346a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/15Ak2404/View.html?docGuid=Ib99f1d00544511e98ad7980ccbaa346a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/15Ak2404/View.html?docGuid=Ib99f1d00544511e98ad7980ccbaa346a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/15A/View.html?docGuid=Ib99f1d00544511e98ad7980ccbaa346a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/15A/View.html?docGuid=Ib99f1d00544511e98ad7980ccbaa346a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/15Ak2410/View.html?docGuid=Ib99f1d00544511e98ad7980ccbaa346a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/15Ak2410/View.html?docGuid=Ib99f1d00544511e98ad7980ccbaa346a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=5USCAS706&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_64eb0000ab9e4
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=5USCAS706&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_64eb0000ab9e4
http://www.westlaw.com/Browse/Home/KeyNumber/15A/View.html?docGuid=Ib99f1d00544511e98ad7980ccbaa346a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/15A/View.html?docGuid=Ib99f1d00544511e98ad7980ccbaa346a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/15Ak2410/View.html?docGuid=Ib99f1d00544511e98ad7980ccbaa346a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/15Ak2410/View.html?docGuid=Ib99f1d00544511e98ad7980ccbaa346a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997053629&pubNum=0000708&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/15A/View.html?docGuid=Ib99f1d00544511e98ad7980ccbaa346a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/15Ak1242/View.html?docGuid=Ib99f1d00544511e98ad7980ccbaa346a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/15Ak1242/View.html?docGuid=Ib99f1d00544511e98ad7980ccbaa346a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/15A/View.html?docGuid=Ib99f1d00544511e98ad7980ccbaa346a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/15Ak1242/View.html?docGuid=Ib99f1d00544511e98ad7980ccbaa346a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/15Ak1242/View.html?docGuid=Ib99f1d00544511e98ad7980ccbaa346a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/15A/View.html?docGuid=Ib99f1d00544511e98ad7980ccbaa346a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/15A/View.html?docGuid=Ib99f1d00544511e98ad7980ccbaa346a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/15AVIII/View.html?docGuid=Ib99f1d00544511e98ad7980ccbaa346a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/15AVIII/View.html?docGuid=Ib99f1d00544511e98ad7980ccbaa346a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=5USCAS706&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_64eb0000ab9e4
http://www.westlaw.com/Browse/Home/KeyNumber/15A/View.html?docGuid=Ib99f1d00544511e98ad7980ccbaa346a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/15A/View.html?docGuid=Ib99f1d00544511e98ad7980ccbaa346a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/15Ak2404/View.html?docGuid=Ib99f1d00544511e98ad7980ccbaa346a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/15Ak2404/View.html?docGuid=Ib99f1d00544511e98ad7980ccbaa346a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/15A/View.html?docGuid=Ib99f1d00544511e98ad7980ccbaa346a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/15A/View.html?docGuid=Ib99f1d00544511e98ad7980ccbaa346a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/15Ak2408/View.html?docGuid=Ib99f1d00544511e98ad7980ccbaa346a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/15Ak2408/View.html?docGuid=Ib99f1d00544511e98ad7980ccbaa346a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=5USCAS706&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_64eb0000ab9e4
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=5USCAS706&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_64eb0000ab9e4
http://www.westlaw.com/Browse/Home/KeyNumber/15A/View.html?docGuid=Ib99f1d00544511e98ad7980ccbaa346a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/15A/View.html?docGuid=Ib99f1d00544511e98ad7980ccbaa346a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/15Ak2403/View.html?docGuid=Ib99f1d00544511e98ad7980ccbaa346a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997053629&pubNum=0000708&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/209/View.html?docGuid=Ib99f1d00544511e98ad7980ccbaa346a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/209k118/View.html?docGuid=Ib99f1d00544511e98ad7980ccbaa346a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOARTIIS2CL2&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOARTIIS2CL2&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=5USCAS301&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=25USCAS2&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=25USCAS9&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=5USCAS3348&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=25CFRS2.20&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/92/View.html?docGuid=Ib99f1d00544511e98ad7980ccbaa346a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/92k2626/View.html?docGuid=Ib99f1d00544511e98ad7980ccbaa346a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/92k2626/View.html?docGuid=Ib99f1d00544511e98ad7980ccbaa346a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/316P/View.html?docGuid=Ib99f1d00544511e98ad7980ccbaa346a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/316Pk843/View.html?docGuid=Ib99f1d00544511e98ad7980ccbaa346a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/393/View.html?docGuid=Ib99f1d00544511e98ad7980ccbaa346a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/393k1340/View.html?docGuid=Ib99f1d00544511e98ad7980ccbaa346a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

Crawford-Hall v. United States, 394 F.Supp.3d 1122 (2019)

[20]

[21]

[22]

[23]

When a statute delegates authority to a federal
officer or agency, subdelegation to a subordinate
federal officer or agency is presumptively
permissible absent affirmative evidence of a
contrary congressional intent; to determine
whether the presumption applies, a court must
look to the purpose of the statute to set its
parameters regarding subdelegation.

Administrative Law and
Procedure = Effect on agency

Agencies are bound to follow the regulations

they promulgate, whether procedural or
substantive in nature.
Constitutional Law @= Delegation of powers

by executive

Because an agency enacts regulations pursuant
to the authority prescribed to the agency by
Congress, the text of the agency's regulation
itself may constitute affirmative evidence of an
intent to restrict subdelegations; thus, whether
a subdelegation of agency authority is lawful
depends on an analysis of the applicable
regulations to determine the agency's own intent
regarding subdelegations. 5 U.S.C.A. § 301; 25
US.C.A.§§2,9.

Indians ¢= Administrative proceedings

Only the Assistant Secretary of the Bureau of
Indian Affairs (BIA) has the authority to issue
a final decision on an administrative appeal of
a Notice of Decision (NOD) after the Assistant
Secretary takes jurisdiction over an appeal. 25
C.FR. §2.20(c)(1).

Administrative Law and Procedure ¢= Rule
or regulation as a whole; relation of parts to
whole and one another

When discerning the meaning of regulatory
language, a court must interpret the regulation
as a whole, in light of the overall statutory and
regulatory scheme.

[24]

[25]

[26]

[27]

Administrative Law and
Procedure ¢= Permissible or reasonable
construction

An agency's interpretation of a regulation must
conform with the wording and purpose of the
regulation.

Indians ¢= Administrative proceedings

While the Assistant Secretary of the Bureau of
Indian Affairs (BIA) has complete discretion to
take jurisdiction from Interior Board of Indian
Appeals (IBIA) over an appeal of a Notice of
Decision (NOD), the regulatory scheme intends
for the Assistant Secretary's jurisdiction to be a
limited exception to the normal appeals process
before IBIA. 25 C.F.R. § 2.1 et seq.

Indians ¢= Administrative proceedings

A Deputy to the Assistant Secretary of the
Bureau of Indian Affairs (BIA) does not have
the authority to bind the agency to action as a
person appointed to a position by the President
and confirmed by the Senate (PAS officer) and
does not have the express authority to issue final
decisions on appeals if the Assistant Secretary
delegates an appeal taken from Interior Board of
Indian Appeals (IBIA) to the Deputy. 25 C.F.R.
§§ 2.4(c), 2.4(e), 2.20(c).

Indians ¢= Administrative proceedings

Any delegation inconsistent with the authority
provided by regulation affirmatively prescribing
when and how Assistant Secretary of Bureau
of Indian Affairs (BIA) could delegate authority
to decide appeals once he or she exercised
his or her discretionary authority to remove
appeal from jurisdiction of Interior Board of
Indian Appeals (IBIA) was not presumptively
permissible; although language affirmatively
prohibiting redelegation was absent, regulation
was delegation provision and Secretary spoke
to permissible bounds of Assistant Secretary's
delegation authority. 25 C.F.R. § 2.20(c).
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[28]

[29]

[30]

[31]

Statutes @= Express mention and implied
exclusion; expressio unius est exclusio alterius

The canon of statutory construction expressio
unius est exclusio alterius creates a presumption
that when a statute designates certain persons,
things, or manners of operation, all omissions
should be understood as exclusions.

Statutes @= Superfluousness

As a general rule applicable to both statutes and
regulations, textual interpretations that give no
significance to portions of the text are disfavored.

Indians ¢= Administrative proceedings

Assistant Secretary of Bureau of Indian Affairs
(BIA), on irregular basis, could decide appeals
of particular political significance or cases
involving discretionary decisions made by
officials of BIA, under regulation affirmatively
prescribing when and how Assistant Secretary
could delegate authority to decide appeals once
he or she exercised his or her discretionary
authority to remove appeal from jurisdiction of
Interior Board of Indian Appeals (IBIA). 25
C.FR. § 2.20(c).

Indians ¢= Administrative proceedings

Principal deputy of Bureau of Indian Affairs
(BIA) did not have authority to issue
final decision denying appeals by adjoining
landowners over Notice of Decision (NOD)
granting Indian tribe's petition for Bureau of
Indian Affairs (BIA) to take land into trust
pursuant to Indian Reorganization Act (IRA);
final decision was executed in violation of
Federal Vacancies Reform Act (FVRA) because
decision was exclusive function or duty of
Assistant Secretary according to Department of
Interior regulations. 5 U.S.C.A. § 3345 et seq.;
25 U.S.C.A. § 5101 et seq.; 25 C.F.R. § 2.20(c).

[32]

[33]

[34]

Indians ¢= Administrative proceedings

Only Assistant Secretary of Bureau of Indian
Affairs (BIA) was authorized to issue final
decision on appeal of Notice of Decision (NOD)
granting Indian tribe's petition for Bureau of
Indian Affairs (BIA) to take land into trust
pursuant to Indian Reorganization Act (IRA)
after he exercised his discretion to remove appeal
from jurisdiction of Interior Board of Indian
Appeals (IBIA), since Assistant Secretary opted
to retain jurisdiction for himself to issue final
decision by not assigning appeal to any Deputy
within 20 days of filing of appeal. 25 U.S.C.A. §
5101 et seq.; 25 C.F.R. § 2.20(c)(1).

Administrative Law and
Procedure ¢= Ripeness; prematurity

Courts are generally precluded, under the
ripeness doctrine, from prematurely adjudicating
administrative matters until the proper agency
has formalized its decision. U.S. Const. art. 3, §
2,cl. 1.

Action ¢= Actions and administrative
proceedings

After finding that agency's acts were ultra
vires, action challenging final environmental
assessment (EA), finding of no significant
impact (FONSI), and Notice of Decision (NOD)
granting Indian tribe's petition for Bureau of
Indian Affairs (BIA) to take land into trust
pursuant to Indian Reorganization Act (IRA) that
purportedly were ripe when originally brought
could be stayed in interests of judicial efficiency
to allow agency to complete its administrative
process; although those causes of action could
have been dismissed without prejudice so that
case could have been filed anew following
final agency decision, that solution would have
imposed needless procedural steps in effort to
resolve outstanding claims. 25 U.S.C.A. § 5101
et seq.
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Attorneys and Law Firms

*1126 A. Barry Cappello, Lawrence J. Conlan, Wendy
Welkom, Cappello and Noel LLP, Santa Barbara, CA, for
Anne Crawford-Hall et al.

Rebecca M. Ross, Dedra S. Curteman, US Department
of Justice Environment and Natural Resources Divison,
Washington, DC, for United States of America et al.

Proceedings: ORDER GRANTING SUMMARY
JUDGMENT TO PLAINTIFFS IN PART AND
STAYING FURTHER PROCEEDINGS [51][52]

The Honorable STEPHEN V. WILSON, U.S. DISTRICT
JUDGE

Before the Court are cross-motions for summary judgment
filed by Plaintiffs *1127 Anne Crawford-Hall, San Lucas
Ranch, LLC, and Holy Cow Performance Horses, LLC
(“Plaintiffs”), Dkt. 51, and by Federal Defendants the United
States of America et al. (the “United States”), Dkt. 52,
regarding Plaintiffs' First, Third, and Fourth causes of action.
For the reasons set forth below, the Court GRANTS summary
judgment in favor of Plaintiffs on Plaintiffs' First cause of
action, the Court DENIES summary judgment to both parties
as to Plaintiffs' Third and Fourth causes of action as unripe,
and the Court STAYS further proceedings in this action.

I. Factual Background

In 2010, the Santa Ynez Band of Mission Indians (the “Band”
or the “Tribe”) purchased over 1400 acres of real property in
Santa Barbara County, California, locally known as Camp 4
(“Camp 4” or the “Property”). Complaint, Dkt. 1 (“Compl.”),
94 39; Answer, Dkt. 30 (“Answer”), § 39. Camp 4 is located
directly across the street from Plaintiffs San Lucas Ranch,
LLC and Holy Cow Performance Horses, LLC, each of which
is managed by Plaintiff Crawford-Hall. /d. q 14. Camp 4 was
previously owned by Ms. Crawford-Hall's family. /d.

In June 2013, the Band filed an application with the Bureau
of Indian Affairs (“BIA”), a federal agency within the
Department of the Interior (“Interior” or the “Department”),
requesting that BIA take Camp 4 into trust pursuant to
the Indian Reorganization Act of 1934, 25 U.S.C. §§ 5101
et seq. (the “IRA”). See Administrative Record (“AR”)
0030; see also 25 U.S.C. § 5108; 25 C.F.R. part 151. The
application was supplemented in July 2013, see AR0032,

and revised in November 2013, see AR0080. The trust
acquisition would allow the Band to exercise full tribal
governance and sovereignty over the property, with limited
state or federal government interference. AR0194.14. The
Band's primary goal for placing Camp 4 in trust was to
facilitate the construction of additional housing for the Band's
members, which would also advance the Band's efforts to
bring tribal members and lineal descendants back to the
Band's tribal community in order to protect and maintain the
Band's heritage and culture. See AR0194.13-14.

A. Environmental Review

In considering the Band's application for trust acquisition for
the Camp 4 property, BIA conducted an environmental review
pursuant to the National Environmental Policy Act, 42 U.S.C.
§§ 4321 et seq. (“NEPA”). In August 2013, BIA prepared a
Draft Environmental Assessment (the “Draft EA”) and made
the Draft EA available for public comment for a total of
90 days. AR0194.8, 12; see also AR0127. In May 2014,
BIA issued a Final Environmental Assessment (the “Final
EA”), totaling almost 2,000 pages, that analyzed the potential
environmental effects of the trust acquisition pursuant to the
Band's application. See generally AR0194.

In the Final EA, BIA addressed a wide variety of

environmental issues, including land resources, water
resources, air quality and climate change, biological
resources, cultural resources, socioeconomic conditions
and environmental justice, transportation and circulation,
land use, public services, noise, hazardous materials, and
visual resources. AR0194.15. The Final EA identified three
reasonable project alternatives and analyzed the potential
environmental consequences and potential cumulative
impacts for each alternative. See generally AR0194.17-35;

ARO0194.120-193. The three alternatives are the following:

* “Alternative A” comprised of 143 five-acre lots for
residential housing across approximately 793 acres, and
*1128 included 206 acres of vineyards, 300 acres of
open space or recreational land, 98 acres of riparian
corridor, 33 acres of oak woodland conservation, and 3
acres for utilities. AR0194.19; see also AR0194.20-28.

3

* “Alternative B” was largely the same as Alternative
A, with the exceptions that Alternative B featured 143
one-acre lots for residential housing across only 194
acres, added 30 acres for tribal facilities, and converted
the unused residential area into a total of 869 acres
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for open space and recreation. AR0194.19; see also
AR0194.28-32.

* “Alternative C,” or the “no action alternative,” considered
the environmental impacts if the Camp 4 property was
not acquired in trust. AR0194.19; see also AR0194.32.

BIA compared the three alternatives to assess the
relative benefits and environmental impacts for each
AR0194.32-35; see also AR0194.120-153
(environmental Alternative  A);
AR0194.153-72 (environmental consequences of Alternative
B); ARO0194.173-75 (environmental consequences of
Alternative C); AR0194.176-91 (cumulative effects for
Alternatives A and B). In comparing Alternative A
to Alternative B, each of which satisfied the Band's
objective to obtain Camp 4 under tribal jurisdiction, BIA

alternative.
consequences  of

determined that “Alternative B would result in additional
beneficial socioeconomic impacts through the development
of additional tribal facilities.” AR0194.35. BIA assessed
Alternative C and determined that rejecting the Band's
trust application would not pose many of the potential
environmental effects discussed in connection with the other
alternatives. Id.; see also AR0194.173. However, BIA also
determined that rejecting the Band's application would result
in increased groundwater usage based on representations
from the Band that there would be an expansion of the
existing vineyard on the Property, which would not occur
if the Band's application was approved. AR0194.173. BIA
ultimately concluded that “[d]espite the proportionately
greater overall effects on the environment of Alternatives A
or B, none of the identified impacts would be significant
and unavoidable, following implementation of protective
measures and mitigation recommended in this document.”
AR0194.35.

BIA also considered mitigation measures for the proposed
trust acquisition under Alternatives A or B to minimize
or climinate certain adverse impacts. AR0194.194-204.
Proposed mitigation measures include, among others:
best management practices to minimize impacts to soils
(AR0194.194-95); restrictions on where new groundwater
wells can be constructed on the property and prohibitions on
turf grass irrigation during years of local drought conditions
(ARO0194.196); measures to protect air quality, largely
aimed toward vehicle use on the property (AR0194.196-97);
protections for biological resources in the area, such as the
preparation of an arborist report to provide a revegetation plan
for oak trees and the implementation of habitat sensitivity
training for construction contractors and other personnel

on the property (AR0194.197-200); the use of buffer
zones around cultural resources (AR0194.200); monetary
contributions from the Band for traffic improvements
(AR0194.201-02); and a requirement for the Band to enter
into an agreement with the county fire department to
provide fire protection and emergency response services to
individuals living on the property after it is taken into trust
(AR0194.203). BIA noted that the mitigation measures “will
be binding on the Tribe because it is intrinsic to the *1129
project, required by federal law, required by agreements
between the Tribe and local agencies, and/or subject to a tribal
resolution.” AR0194.194.

The Final EA was released for public comment for a period
of 30 days. AR0194.00014. Following the public comment
period, on October 17, 2014, BIA issued a Finding of
No Significant Impact (the “FONSI”), concluding that the
proposed federal action to approve the Band's application to
acquire the Property in trust for the purpose of developing
up to 143 units of tribal housing and associated facilities
“does not constitute a major federal action that would
significantly affect the quality of the human environment.”
ARO0237.22. Because BIA found that approving the Band's
application would not significantly impact the environment,
BIA determined that the preparation of an Environmental
Impact Statement was not required. /d.

B. Regulatory Review and Approval
On December 24, 2014, BIA Regional Director Amy
Dutschke, relying on the Final EA and the FONSI,
issued a Notice of Decision announcing the intent to
acquire the Property in trust for the Tribe (the “2014
NOD”). See AR0258.72-100. In the 2014 NOD, Regional
Director Dutschke evaluated the Tribe's application under the
applicable regulatory factors and addressed comments from
state and local government entities and the general public. See
AR0258.84-96; 25 C.F.R. §§ 151.10-11.

In late January 2017, Plaintiffs and other parties filed
administrative appeals of the 2014 NOD to the Interior Board
of Indian Appeals (“IBIA” or the “Board”). Compl. § 64;
Answer § 64. IBIA is an administrative appellate board
authorized to review decisions of BIA officials. See 25 C.F.R.
§ 2.3; 43 C.F.R. § 4.330. In a letter dated January 30, 2015,
Assistant Secretary—Indian Affairs (“Assistant Secretary”)
Kevin Washburn assumed jurisdiction over the administrative
appeals of the 2014 NOD pursuant to 25 C.FR. § 2.20.
See AR0258.816-23. By taking jurisdiction over the appeals,
Assistant Secretary Washburn divested IBIA of its authority
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to hear the appeals, and IBIA transferred the appeals to the
Assistant Secretary's offices. See AR0258.816-17; 25 C.F.R.
§ 2.20(c).

While the administrative appeals of the 2014 NOD were
pending, on December 31, 2015, Washburn resigned
from his position as Assistant Secretary. Compl. § 66;
Answer 9 66. As
Secretary, former Principal Deputy Assistant Secretary—

“first assistant” to the Assistant

Indian Affairs (“Principal Deputy”) Lawrence Roberts
automatically assumed the position of Acting Assistant
Secretary on January 1, 2016. Compl. § 66; Answer
66. Roberts served as Acting Assistant Secretary for the
maximum allowable period of 210 days under the Federal
Vacancies Reform Act of 1998, 5 U.S.C. §§ 3345 ef seq. (the
“FVRA”). Compl. § 66; Answer § 66. Following Roberts'
temporary term as Acting Assistant Secretary, Roberts
reverted to his position as Principal Deputy on July 29, 2016,
leaving the Assistant Secretary position temporarily vacant.
Compl. 9§ 66; Answer 9 66.

On January 19, 2017, with the Assistant Secretary position
still vacant, Principal Deputy Roberts issued a decision
affirming the 2014 NOD (the “2017 Decision”). See
ARO0258.3425-66. In the 2017 Decision, Principal Deputy
Roberts concluded:

Pursuant to the authority delegated to
me by 25 C.FR. § 2.4(c), I affirm
the Regional Director's December 24,
2014 decision to take approximately
1,427.28 acres of land in trust for
the Santa Ynez Band of Chumash
Indians. This decision is final in
accordance with 25 C.F.R. § 2.20(c)
and no further administrative *1130
review is necessary. The Regional
Director is authorized to approve
the conveyance document accepting
the Property in trust for the Tribe
subject to any remaining regulatory
requirements and approval of all title
requirements.

ARO0258.3466. The 2017 Decision was signed by Roberts as
“Principal Deputy Assistant Secretary — Indian Affairs.” /d.

On January 20, 2017, the day after issuing the 2017 Decision,
Principal Deputy Roberts resigned from his position.

On January 12, 2017, the Chairperson for the Band executed
a grant deed conveying the Property to the United States of
America in trust for the Band (the “Grant Deed”). Compl. §
68; Answer J 68. Following the 2017 Decision, on January
20, 2017, Regional Director Dutschke accepted conveyance
of the Property as described in the Grant Deed on behalf of
the Secretary (the “Acceptance of Conveyance”). Answer
68. On January 26, 2017, BIA recorded the Grant Deed and
the Acceptance of Conveyance with the office of the Santa
Barbara County Reporter. /d.

C. Procedural History

On February 28, 2017, Plaintiffs initiated the instant action by
filing a complaint against the United States. Dkt. 1. Plaintiffs
brought five causes of action, alleging that: (1) Principal
Deputy Roberts lacked authority to issue a final decision
when he issued the 2017 Decision denying the appeals of
the 2014 NOD; (2) the Secretary lacks the authority under
the IRA to acquire the Property in trust for the Band; (3) the
2014 NOD and the 2017 Decision violate NEPA by failing
to take a “hard look™ at the environmental consequences of
accepting the Property into trust; (4) the 2014 NOD and the
2017 Decision did not adequately address and analyze the
regulatory factors governing fee-to-trust acquisitions; and (5)
Plaintiffs are entitled to a mandamus pursuant to 28 U.S.C.
§ 1651 to compel BIA to remove the Property from trust.
Compl. 9 79-137.

On May 31, 2018, the Court granted the United States' motion
to dismiss the Second and Fifth claims with prejudice. Dkt.
49. On July 6, 2018, the parties filed cross-motions for
summary judgment on Plaintiffs' First, Third, and Fourth
claims. Dkts. 51, 52.

I1. Standard of Review
[1] Summary judgment should be granted where “the movant

shows that there is no genuine dispute as to any material fact
and the movant is entitled to judgment as a matter of law.”
Fed. R. Civ. P. 56(a). When reviewing final agency action,
however, “there are no disputed facts that the district court
must resolve.” Occidental Eng'g Co. v. INS, 753 F.2d 766, 769
(9th Cir. 1985). Instead, “the function of the district court is
to determine whether or not as a matter of law the evidence
in the administrative record permitted the agency to make
the decision it did.” Id. Thus, the Court decides whether the


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=25CFRS2.20&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_4b24000003ba5
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=25CFRS2.20&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_4b24000003ba5
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=5USCAS3345&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=25CFRS2.4&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_4b24000003ba5
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=25CFRS2.20&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_4b24000003ba5
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1651&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1651&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR56&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985107808&pubNum=0000350&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=RP&fi=co_pp_sp_350_769&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_769
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985107808&pubNum=0000350&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=RP&fi=co_pp_sp_350_769&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_769
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985107808&pubNum=0000350&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

Crawford-Hall v. United States, 394 F.Supp.3d 1122 (2019)

agency's action passes muster under the appropriate standard
of review. Ranchers Cattlemen Action Legal Fund United
Stockgrowers of Am. v. U.S. Dep't of Agric., 499 F.3d 1108,
1115 (9th Cir. 2007) (quoting Fla. Power & Light Co. v.
Lorion, 470 U.S. 729, 744, 105 S.Ct. 1598, 84 L.Ed.2d 643
(1985)).

[2] The Administrative Procedure Act, 5 U.S.C. §§ 701 et
seq. (the “APA”), governs judicial review of decisions by
agencies, such as fee-to-trust acquisitions by BIA analyzed
under the IRA and NEPA. See Cachil Dehe Band of Wintun
Indians of Colusa Indian Cmty. v. Zinke, 889 F.3d 584,
594-97, 602-08 (9th Cir. 2018). Under the APA, a court may
hold unlawful and set aside an agency action that is “arbitrary,
capricious, an abuse of discretion, or *1131 otherwise not in
accordance with the law.” 5 U.S.C. § 706(2)(A).

Bl 41 I3
APA is “a narrow scope of review of agency factfinding.”
Ariz. Cattle Growers' Ass'n v. U.S. Fish & Wildlife, Bureau
of Land Mgmt., 273 F.3d 1229, 1236 (9th Cir. 2001) (citing
Abbott Labs. v. Gardner, 387 U.S. 136, 87 S.Ct. 1507,
18 L.Ed.2d 681 (1967) ). “The court is not empowered to
substitute its judgment for that of the agency.” Id. (citing
Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402,
416,91 S.Ct. 814,28 L.Ed.2d 136 (1971) ). Instead, a court's
task is to ascertain “whether the agency articulated a rational
connection between the facts found and the choice made.” /d.
(citing Pyramid Lake Paiute Tribe of Indians v. U.S. Dep't
of the Navy, 898 F.2d 1410, 1414 (9th Cir. 1990) ); see also
Turtle Island Restoration Network v. U.S. Dep't of Commerce,
878 F.3d 725, 732 (9th Cir. 2017) (noting that the agency
must “examine the relevant data and articulate a satisfactory
explanation for its action”) (internal quotation marks and
citation omitted). Thus, arbitrary and capricious review is
“highly deferential, presuming the agency action to be valid
and affirming the agency action if a reasonable basis exists
for its decision.” Indep. Acceptance Co. v. California, 204
F.3d 1247, 1251 (9th Cir. 2000) (internal quotation marks
and citation omitted). The bases for the agency's decision
“must come from the agency” from the court's review of the
administrative record. Ariz. Cattle Growers' Ass'n, 273 F.3d at
1236 (citing Camp v. Pitts, 411 U.S. 138, 142, 93 S.Ct. 1241,
36 L.Ed.2d 106 (1973)).

(71 18]
is “meaningless” unless the court “carefully review([s] the
record to ‘ensure that agency decisions are founded on a
reasoned evaluation of the relevant factors.” ” Ariz. Cattle

[6] The “arbitrary and capricious” test of the

Growers' Ass'n, 273 F.3d at 1236 (quoting Marsh v. Or. Nat.
Res. Council, 490 U.S. 360,378,109 S.Ct. 1851, 104 L.Ed.2d
377 (1989) ); see also San Luis & Delta-Mendota Water
Auth. v. Jewell, 747 F.3d 581, 601 (9th Cir. 2014) (noting
that a court's inquiry into the agency's decision “must be
thorough”). As the Supreme Court articulated, an agency
decision is arbitrary and capricious if the agency

relied on factors which Congress has
not intended it to consider, entirely
failed to consider an important aspect
of the problem, offered an explanation
for its decision that runs counter to
the evidence before the agency, or is
so implausible that it could not be
ascribed to a difference in view or the
product of agency expertise.

Motor Vehicle Mfrs. Ass'n of the U.S., Inc. v. State Farm
Mut. Auto. Ins. Co., 463 U.S. 29, 43, 103 S.Ct. 2856, 77
L.Ed.2d 443 (1983). Where a dispute over the agency's
decision primarily rests on issues of fact requiring technical
expertise, the court must defer to the agency's expertise in
making factual determinations. Ariz. Cattle Growers' Ass'n,
273 F.3d at 1236 (citing Marsh, 490 U.S. at 377, 109 S.Ct.
1851); see also Sierra Club v. EPA, 346 F.3d 955, 961 (9th
Cir. 2003). Therefore, where “the evidence is susceptible of
more than one rational interpretation,” the court must uphold
the agency's finding if “a reasonable mind might accept [the
evidence] as adequate to support a conclusion.” San Luis, 747
F.3d at 601.

IT1. Analysis
Plaintiffs raise three distinct challenges under the APA to the
2014 NOD and the 2017 Decision.

First, Plaintiffs assert that Principal Deputy Roberts lacked
the authority to issue the 2017 Decision, a final decision
on appeals of the 2014 NOD. Plaintiffs claim *1132 that
the authority to issue final decisions on appeals of BIA
decisions fell within the exclusive authority of the position
of the Assistant Secretary after former Assistant Secretary

[9] Nevertheless, judicial review of agency action Washburn assumed jurisdiction over the appeals of the 2014

NOD but resigned prior to issuing a final decision.
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Second, Plaintiffs contest the adequacy of the Final EA,
identifying numerous deficiencies in the EA's analysis of
certain environmental impacts such as groundwater usage,
incompatible land use of the Property compared to the
surrounding area, proposed mitigation measures, and the
cumulative impacts of the proposed development on the
Property.

Third, Plaintiffs assert that BIA did not satisfy the regulatory
requirements for fee-to-trust acquisitions because BIA did not
sufficiently evaluate the tax impacts of the trust acquisition,
failed to evaluate the jurisdictional and land use conflicts of
the proposed development on the Property, failed to require
the Band to include a business plan, and ignored BIA's
obligation to determine whether BIA is equipped to discharge
additional responsibilities following the trust acquisition.

A. Principal Deputy's Authority to Issue a Final
Decision

1. The FVRA

The Constitution requires the President of the United States
to obtain “the Advice and Consent of the Senate” prior to
appointing certain Officers of the United States. U.S. Const.
art. 11, § 2, cl. 2; see also Edmond v. United States, 520
U.S. 651, 659, 117 S.Ct. 1573, 137 L.Ed.2d 917 (1997)
(discussing the appointment and confirmation process as
a “significant structural safeguard[ ] of the constitutional
scheme”). These positions requiring Presidential appointment
and Senate confirmation are commonly referred to as “PAS”
officers. Federal law designates three Assistant Secretaries of
the Interior as PAS officers, with their duties and authority
prescribed by the Secretary. See 43 U.S.C. §§ 1453, 1453a,
1454.

In order to account for vacancies in PAS offices that would
otherwise leave the duties of PAS officers unfulfilled, in

SW Gen., Inc., — U.S. ——, 137 S. Ct. 929, 935-36, 197
L.Ed.2d 263 (2017) (discussing the history of the enactment
of the FVRA). Under the FVRA, if a PAS officer dies,
resigns, or is otherwise unable to perform the functions and
duties of the office, “the first assistant to the office of such
officer shall perform the functions and duties of the office
temporarily in an acting capacity.” 5 U.S.C. § 3345(a)(1). The
first assistant's acting duty is subject to a temporal limitation
of 210 days from the date the vacancy first occurred, or 210

days following the Senate's rejection, withdrawal, or return of
a nomination for the PAS office. Id. §§ 3346 (a)(1), (b).

The term “function or duty” is defined in the FVRA as:
any function or duty of the applicable office that--

(A)(i) is established by statute; and (ii) is required by statute
to be performed by the applicable officer (and only that
officer); or

(B)(1)(1) is established by regulation; and (II) is required by
such regulation to be performed by the applicable officer
(and only that officer); and (ii) includes a function or duty
to which clause (i)(I) and (II) applies, and the applicable
regulation is in effect at any time during the 180-day period
preceding the date on which the vacancy occurs.

Id. § 3348(a)(2). In other words, by defining functions or
duties as those to be performed “only” by a PAS officer, the
FVRA *1133 was intended to pertain only to “exclusive”
functions or duties. Although the FVRA does not address the
effect of a vacancy on the “non-exclusive” duties of the vacant
PAS office, courts have interpreted the FVRA as allowing any
non-exclusive functions or duties not required by law to be
performed by that PAS officer to be “reassigned to another
official within the agency or department” via the delegation
authority of the agency's head. Schaghticoke Tribal Nation v.
Kempthorne, 587 F. Supp. 2d. 389, 420 (D. Conn. 2008), aff'd,
587 F.3d 132 (2d Cir. 2009) (per curiam).

Sections 3345 and 3346 of the FVRA “are the exclusive
means for temporarily authorizing an acting official to
perform the functions and duties” of a PAS office. 5 U.S.C. §
3347(a). If no officer is permitted under the FVRA to perform
the functions of a PAS office in an acting capacity, “the office
shall remain vacant” and only the head of the Executive
agency is authorized to perform any of the functions or duties
of the vacant office. Id. § 3348(b). Any action taken by an
agency employee in performance of a function or duty of a
vacant POS office without authority pursuant to the FVRA
“shall have no force or effect” and “may not be ratified.” /d.
§ 3348(d)(1)-(2).

Applying the FVRA to the instant case, it is undisputed that
Roberts signed the 2017 as Principal Deputy, not as Acting
Assistant Secretary. Washburn resigned as the Assistant
Secretary on December 31, 2015. Roberts, as Washburn's
“first assistant,” automatically assumed the position of Acting
Assistant Secretary on January 1, 2016. After 210 days
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as Acting Assistant Secretary, on July 29, 2016, Roberts
reverted to his position as Principal Deputy, and the Assistant
Secretary position was left vacant until a new appointment
and confirmation. While the Assistant Secretary position
remained vacant, Principal Deputy Roberts signed the 2017
Decision as Principal Deputy on January 19, 2017. See
ARO0258.3466. Therefore, Principal Deputy Roberts signed
the 2017 Decision as Principal Deputy, not as Acting
Assistant Secretary within the 210-day period prescribed by
the FVRA.

During the period that the Assistant Secretary position was
vacant after July 29, 2016, only the Secretary could perform
any function or duty of the Assistant Secretary's office that
was “required by ... regulation to be performed by the
applicable officer (and only that officer).” 1d. § 3348(b)(2)
(emphasis added); see also id. § 3348(a)(2)(B)(i). Therefore,
Principal Deputy Roberts had the authority under the FVRA
to issue the 2017 Decision as a final decision for the
agency only if the ability to issue final decisions on appeals
taken from IBIA is not a “function or duty” that could be
performed only by the Assistant Secretary—i.e., authority
that is “exclusive” to the Assistant Secretary position.

Whether the authority to issue final decisions on appeals is
“exclusive” depends on the applicable statutes and agency
regulations governing the appeals process over decisions
made by BIA officials.

2. Appeals of BIA Decisions under
Department of Interior Regulations

Regulations promulgated by the Department of the Interior
allow for several different officials or governing boards
to decide administrative appeals of decisions relating to
Indian affairs made by BIA officials or by a Deputy to
the Assistant Secretary. Generally, appeals first fall within
IBIA's jurisdiction. See 25 C.F.R. § 2.4(e); 43 C.F.R. § 4.1(b)
(1). A notice of appeal must be filed with IBIA within
30 days following the decision from which the appeal is
taken. 43 C.F.R. § 4.332(a); 25 C.F.R. § 2.9(a). The party
filing the appeal must send a copy of the notice of appeal
*1134 simultaneously to the Assistant Secretary. 43 C.F.R.
§ 4.332(a); 25 C.F.R. § 2.20(a).

A notice of appeal is not effective for 20 days following
receipt by IBIA, during which the Assistant Secretary may
exercise his or her broad discretion to take jurisdiction over

the appeal. 43 C.F.R. § 4.332(b); 25 C.F.R. § 2.20(c). The
Assistant Secretary's authority to take jurisdiction over an
appeal from IBIA is purely within the Assistant Secretary's
discretion, and the Assistant Secretary “will not consider
petitions to exercise this authority.” 25 C.F.R. § 2.20(c).
The Assistant Secretary can exercise his authority to take
jurisdiction over an appeal in two manners. First, the Assistant
Secretary may “[i]ssue a decision in the appeal” directly. /d.
§ 2.20(c)(1). Second, the Assistant Secretary may “[a]ssign
responsibility to issue a decision in the appeal to a Deputy
to the [Assistant Secretary].” Id. § 2.20(c)(2). If the Assistant
Secretary exercises his authority to take over an appeal before
IBIA in either of these ways, the Assistant Secretary notifies
IBIA which transfers the appeal to the Assistant Secretary's
office. 1d. § 2.20(c).

Section 2.20(c) requires the Assistant Secretary, or the Deputy
assigned authority by the Assistant Secretary, to issue a
decision on the appeal “within 60 days after all time for
pleadings (including all extensions granted) has expired.”
Id. 1f the Assistant Secretary or the Deputy fails to issue a
decision in that timeframe, “any party may move the Board
of Indian Appeals to assume jurisdiction” over the appeal. /d.
§ 2.20(e).

A decision signed by the Assistant Secretary “shall be final
for the Department and effective immediately unless the
[Assistant Secretary] provides otherwise in the decision.” /d.
§ 2.20(c); see also 25 C.F.R. § 2.6(c). However, a decision
signed by a Deputy assigned authority to decide the appeal by
the Assistant Secretary pursuant to Section 2.20(c)(2) is not
final and may be further appealed to IBIA. Id. § 2.20(c); see
also id. § 2.6 (omitting reference to any Deputy as having the
authority to make final decisions that bind the agency).

The parties disagree about the nature of the Assistant
Secretary's authority to decide appeals under Section 2.20(c).
Plaintiffs characterize the Assistant Secretary's authority as
exclusive to the Assistant Secretary; once the Assistant
Secretary assumes jurisdiction from IBIA over an appeal
and opts to decide the appeal directly under Section 2.20(c)
(1), Plaintiffs argue that only the Assistant Secretary may
issue a final decision regarding the appeal. Thus, Plaintiffs
construe the Assistant Secretary's jurisdiction to issue final
decisions on appeals as a “function or duty” to be performed
by the Assistant Secretary and only the Assistant Secretary,
as defined by the FVRA. Because this authority is exclusive,
Plaintiffs argue, Principal Deputy Roberts' purported exercise
of that exclusive authority by issuing the 2017 Decision in his
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capacity as Principal Deputy was unlawful as an ultra vires
act.

In response, the United States argues that the Assistant
Secretary's authority to decide an appeal is always non-
exclusive under Section 2.20(c) because IBIA also has
the authority to decide appeals generally, and because the
parties may divest the Assistant Secretary of jurisdiction
over an appeal after 60 days have elapsed with no decision
following the deadline to file pleadings in the appeal. The
United States asserts that because the Assistant Secretary's
authority to decide appeals is non-exclusive, the Secretary
may subdelegate the Assistant Secretary's non-exclusive
authority to other agency officials, because subdelegations
are presumptively permissible unless there is evidence
that Congress *1135 intended to prevent subdelegations
in the particular context. The United States then points
to the Department of the Interior Department Manual

(the “Department Manual” or “DM”),l which authorizes
the Principal Deputy Assistant Secretary to “exercise the
authority delegated” to the Assistant Secretary “[i]n the
absence of, and under conditions specified by the Assistant
Secretary,” provided that the authority of the Assistant
Secretary is non-exclusive in conformity with the FVRA.
209 DM 8.4(B). Relying on this section of the Department
Manual, the United States concludes that, because the
Assistant Secretary position remained vacant at the time
and because the Assistant Secretary's authority to issue final
decisions on appeals under Section 2.20(c) is non-exclusive,
Principal Deputy Roberts had the authority to issue the 2017
Decision as a final action that binds the agency.

(101 [11]
agency's interpretation of its own regulations, courts must

[12] When presented with an issue of

“defer to an agency's interpretation of its own ambiguous
regulations.” Turtle Island, 878 F.3d at 733 (citing Auer
v. Robbins, 519 U.S. 452, 117 S.Ct. 905, 137 L.Ed.2d 79
(1997) ). This is true even where the agency's interpretation
“is advanced in a legal brief.” Christopher v. SmithKline
Beecham Corp., 567 U.S. 142, 155, 132 S.Ct. 2156,
183 L.Ed.2d 153 (2012) (citation omitted). Under “Auer
deference,” the agency's regulatory interpretation “controls
unless ‘plainly erroneous or inconsistent with the regulation,’
or where there are grounds to believe that the interpretation
‘does not reflect the agency's fair and considered judgment
of the matter in question.” ” Turtle Island, 878 F.3d at 733
(quoting Christopher, 567 U.S. at 155, 132 S.Ct. 2156); see
also Singhv. Holder,771 F.3d 647, 652 (9th Cir. 2014) (“[W]e
are bound to follow an agency's reasonable interpretations

of its own regulations, but we do not defer to an agency's
interpretation when it is contrary to the plain language of the
regulation.”). In other words, courts must defer to an agency's
interpretation “unless an alternative reading is compelled by
the regulation's plain language or by other indications of the
agency's intent at the time of the regulation's promulgation.”
Bassiri v. Xerox Corp., 463 F.3d 927, 931 (9th Cir. 2006)
(internal quotation marks and alterations omitted) (emphasis
in original) (quoting Thomas Jefferson Univ. v. Shalala, 512
U.S. 504, 512, 114 S.Ct. 2381, 129 L.Ed.2d 405 (1994) ).

(131  [14] [15] [16]
not ambiguous, however, then no deference to the agency's
interpretation of the regulation under Auer is warranted.
Christensen v. Harris County, 529 U.S. 576, 588, 120 S.Ct.
1655, 146 L.Ed.2d 621 (2000). “As a general interpretive
principle, the plain meaning of a regulation governs.”
Safe Air for Everyone v. EPA, 488 F.3d 1088, 1097 (9th
Cir. 2007) (internal quotation marks and citation omitted).
“Other interpretative materials, such as the agency's own
interpretation of the regulation, should not be considered
when the regulation has a plain meaning.” Id. (citations
omitted). Courts should not defer to an agency's interpretation
where doing so would improperly “permit the agency, under
the guise of interpreting a regulation, to create de facto a new
regulation,” Christensen, 529 U.S. at 588, 120 S.Ct. 1655,
or where the agency's interpretation “is nothing more than a
convenient litigating position ... or a post hoc rationalization
advanced by an agency seeking to defend past agency action
against attack,” Christopher, 567 U.S. at 155, 132 S.Ct.
2156 (internal quotation marks and citations omitted). Thus,
a *1136 court's review of an agency's construction of

an @ regulation falling outside the scope of Auer deference

is de novo, but the court “may still accord the agency's
opinion some weight.” Turtle Island, 878 F.3d at 733 (citing
Satterfield v. Simon & Schuster, Inc., 569 F.3d 946, 952-53
(9th Cir. 2009) ).

3. Whether Section 2.20(c) Makes the Assistant Secretary's
Authority to Issue Final Decisions on Appeals Exclusive

[18] The dispositive question in this case is whether 25
C.FR. § 2.20(c) exclusively reserves with the Assistant
Secretary the authority to issue final decisions on appeals of
BIA decisions over which the Assistant Secretary assumes
jurisdiction, or whether the Assistant Secretary's authority to
issue final appeals decisions is delegable to a Deputy.

[17] If the regulation at issue is
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[19] The Ninth Circuit has recognized a presumption
that subdelegations by a federal officer or agency to a
subordinate are permissible, and “express statutory authority
for [sub]delegation is not required.” Loma Linda Univ. v.
Schweiker, 705 F.2d 1123, 1128 (9th Cir. 1983) (citation
omitted). “When a statute delegates authority to a federal
officer or agency, subdelegation to a subordinate federal
officer or agency is presumptively permissible absent
affirmative evidence of a contrary congressional intent.”
Frankl v. HTH Corp., 650 F.3d 1334, 1350 (9th Cir. 2011)
(internal quotation marks omitted) (quoting U.S. Telecom
Ass'n v. FCC, 359 F.3d 554, 565 (D.C. Cir. 2004) ). To
determine whether the presumption applies, courts “must
look to the purpose of the statute to set its parameters”
regarding subdelegation. Inland Empire Pub. Lands Council
v. Glickman, 88 F.3d 697, 702 (9th Cir. 1996). Ultimately,
“delegation generally is permitted where it is not inconsistent
with the statute.” /d. (internal quotation marks and citation
omitted).

The statutory authority cited for Section 2.20(c) is 5 U.S.C.
§ 301 and 25 U.S.C. §§ 2 and 9. The former statute, 5
U.S.C. § 301, authorizes the heads of Executive agencies
to prescribe regulations that govern the operation of their
respective departments. The latter provisions, 25 U.S.C. §§
2 and 9, authorize the President or the United States or the
Commissioner of Indian Affairs, under the direction of the
Secretary, to enact regulations governing the management of
matters pertaining to Indian affairs. Based on the language
in these statutes, Congress wholly contemplated—and in fact
directly intended—that the Secretary would delegate and
subdelegate his or her responsibilities to various officers or
employees within Interior.

[20] [21] In this case, issue
whether Congress authorized subdelegations in this particular

however, the

context, but whether the agency is permitted to engage in
subdelegations based on the language of its own regulatory
provisions. Agencies are bound to follow the regulations
they promulgate, whether procedural or substantive in nature.
Dyniewicz v. United States, 742 F.2d 484, 485-86 (9th Cir.
1984) (citations omitted); see also Sameena Inc. v. U.S. Air
Force, 147 F.3d 1148, 1153 (9th Cir. 1998) (“The Supreme
Court has long recognized that a federal agency is obliged to
abide by the regulations it promulgates.”) (citations omitted);
Romeiro de Silva v. Smith, 773 F.2d 1021, 1025 (9th Cir.
1985) (“An agency is bound by its regulations so long as
they remain operative, but may repeal them and substitute
new rules in their place.”) (citations omitted). Because an

1S not

agency enacts regulations pursuant to the authority prescribed
to the agency by Congress, the text of the agency's regulation
itself may constitute “affirmative evidence” of an intent to
restrict *1137 subdelegations. Frankl, 650 F.3d at 1350.
Thus, whether a subdelegation of agency authority is lawful
also depends on an analysis of the applicable regulations to
determine the agency's own intent regarding subdelegations.

Here, a plain reading of Section 2.20(c) provides affirmative
evidence of an intent to restrict the Assistant Secretary's
authority to subdelegate the ability to decide appeals. This
is true for two reasons: (1) Section 2.20 only allows the
Assistant Secretary to issue final decisions on appeals, and (2)
Section 2.20 is a delegation regulation that limits the Assistant
Secretary's authority to delegate appeals to subordinates.

i. Section 2.20(c) Only Authorizes the Assistant
Secretary to Decide Appeals in a Final Agency Action

[22] Reviewing the explicit text of Section 2.20, only the
Assistant Secretary has the authority to issue a final decision
on an appeal after the Assistant Secretary takes jurisdiction
over an appeal pursuant to Section 2.20(c)(1).

First, Section 2.20(c) provides that once the Assistant
Secretary exercises jurisdiction to decide an appeal, IBIA
no longer has any jurisdiction over the appeal. When the
Assistant Secretary exercises his or her discretion under
Section 2.20(c) to take an appeal, IBIA must “transfer the
appeal” to the Assistant Secretary's office. /d. “Transferring”
the appeal from IBIA to the Assistant Secretary's office means
that IBIA is divested of its jurisdiction over the appeal,
placing the authority to issue a decision on the appeal solely
with the Assistant Secretary. Thus, a plain reading of the
regulation requires that, after the Assistant Secretary accepts
jurisdiction to decide an appeal directly under Section 2.20(c)
(1), the Assistant Secretary may issue a final decision on the
appeal at the exclusion of any prior or subsequent appellate
review by IBIA.

After the Assistant Secretary divests IBIA of jurisdiction
over an appeal, Section 2.20(c) sets forth clear and specific
procedures for how the appeal is to be resolved: the Assistant
Secretary may decide the appeal directly, or the Assistant
Secretary may assign the authority to decide the appeal to
a Deputy. 25 C.FR. § 2.20(c)(1)-(2). No other procedures
are explicitly authorized or reserved in the event that the
Assistant Secretary opts to take an appeal away from IBIA. If
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the Assistant Secretary decides not to assign a Deputy to an
appeal taken away from IBIA's jurisdiction, per the explicit
terms of Section 2.20(c), the text of the regulation restricts
the authority to issue a decision on the appeal to the Assistant
Secretary alone.

Section 2.20(c) explicitly states that a decision on appeal
signed by the Assistant Secretary “shall be final for the
Department and effective immediately.” Id. § 2.20(c). By
contrast, if the Assistant Secretary decides to assign the appeal
to a Deputy, the Deputy's decision would not be final and
would be subject to review by IBIA. See id. § 2.20(c) (“[1]f
the decision is signed by a Deputy to the Assistant Secretary--
Indian Affairs, it may be appealed to the Board of Indian
Appeals pursuant to the provisions of 43 CFR part 4, subpart
D.”). Reading Section 2.20(c) as a whole, after the Assistant
Secretary accepts jurisdiction to decide an appeal directly
under Section 2.20(c)(1), the Assistant Secretary—and only
the Assistant Secretary—may issue a final decision on the
appeal.

To oppose the exclusivity of the Assistant Secretary's
authority to issue final decision on appeals after the Assistant
Secretary assumes jurisdiction pursuant to Section 2.20(c),
the United States relies on Section 2.20(e), which states that
any party *1138 may move for IBIA to take back jurisdiction
over an appeal removed by the Assistant Secretary if the
Assistant Secretary has not rendered a decision on the
appeal after 60 days following the close of pleadings on the
appeal. See 25 C.F.R. § 2.20(e). However, per this regulatory
language, for the Assistant Secretary to be divested of his
or her authority to decide the appeal, two conditions must
be satisfied: (1) 60 days have elapsed following the close of
pleadings; and (2) a party has moved for IBIA to take back
jurisdiction. If either of those two conditions are not satisfied,
only the Assistant Secretary may issue a final decision on
the appeal. The regulatory language further confirms that “[a]
motion for Board decision under this section shall invest the
Board with jurisdiction as of the date the motion is received by
the Board.” Id. Because IBIA is “invested” with jurisdiction
only after receipt of a motion to reclaim jurisdiction filed by a
party to the appeal, IBIA is necessarily divested of jurisdiction
prior to receipt of such a motion. Certainly, prior to the date
where 60 days have elapsed since the time for filing pleadings
has expired and without a decision on the appeal, no party
would be able to motion for IBIA to take back jurisdiction
from the Assistant Secretary in the first place. The Assistant
Secretary's authority to issue a final decision during that time
is exclusive, just as the fact that only the Assistant Secretary

may issue a final decision beyond the 60-day deadline if no
party moves for IBIA to take back jurisdiction.

The United States also argues that the Assistant Secretary's
authority to issue final decisions on appeals under Section
2.20(c) is not “exclusive” by virtue of the fact that other
persons or bodies, including IBIA, generally can issue final
decisions on appeals in other circumstances. See Dkt. 51-1
at 25 (citing 25 C.FR. § 2.4; 43 C.FR. § 4.312 (making
decisions on appeals by IBIA final for the Department) ).
The United States' argument is incorrect, because even if
other officials may generally have the authority to issue
final decisions on appeals in the abstract, what is relevant
to this case is the specific authority to decide an appeal
following the Assistant Secretary's exercise of discretionary
authority to assume jurisdiction over an appeal pursuant to
Section 2.20(c). The United States has not articulated any
reason why any other official within Interior enumerated in
Section 2.4 would have the authority to make a decision in
lieu of the Assistant Secretary in circumstances where (1)
the Assistant Secretary has assumed jurisdiction pursuant to
Section 2.20(c)(1), and (2) no party has moved for IBIA to
take back jurisdiction over the appeal after 60 days have
elapsed without a decision following the time for filing
pleadings in the appeal. Under these precise conditions, the
regulatory scheme over appeals of BIA decisions only allows
the Assistant Secretary to issue a final decision—or any
decision, for that matter—on an appeal.

The United States' reliance on 43 C.F.R. § 4.5 is equally
unavailing. Section 4.5(a)(1) authorizes the Secretary “to
take jurisdiction at any stage of any case before any
employee or employees of the Department, including any
administrative law judge or board of the Office ... and
render the final decision in the matter after holding such
hearing as may be required by law.” 43 C.F.R. § 4.5(a)
(1). Per the plain language of this provision, the Secretary's
authority to assume jurisdiction over any case at any time
does not divest any other official, administrative law judge,
or board with jurisdiction over a matter unless and until the
Secretary exercises his or her discretion to “take jurisdiction.”
Simply because the Secretary may theoretically do so at any
time does not designate the *1139 Assistant Secretary's
responsibility to decide an appeal after assuming jurisdiction
under Section 2.20(c) non-exclusive for purposes of the
FVRA. Such a conclusion would render any purportedly
exclusive obligations of a PAS officer non-exclusive and
would wholly eliminate the purpose of the FVRA to prevent
non-PAS officials from carrying out the exclusive functions
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and duties of a vacant PAS office, including those functions
and duties delineated by the head of an Executive agency via
regulation.

Taken together, the above findings from a plain reading
of Section 2.20(c) dictate that only the Assistant Secretary
may issue a final decision on an appeal taken from IBIA's
jurisdiction pursuant to Section 2.20(c)(1), unless and until
the Assistant Secretary is divested of jurisdiction by a party's
motion under Section 2.20(e) or by the exercise of the
Secretary's discretionary authority under Section 4.5. This
conclusion is “compelled” by the unambiguous language of
Section 2.20(c). Bassiri, 463 F.3d at 931.

ii. The Purpose and Context of Section 2.20(c) Supports the
Conclusion that Section 2.20(c) Is a Delegation Regulation

[23]  [24] Next, an analysis of Section 2.20(c) and the

history and purpose behind the Assistant Secretary's authority
over appeals reveals that Section 2.20(c) is a delegation
regulation that is intended to restrict the Assistant Secretary's
permissible delegation authority. When “discerning the
meaning of regulatory language,” a court must “interpret
the regulation as a whole, in light of the overall statutory
and regulatory scheme.” Norfolk Energy, Inc. v. Hodel, 898
F.2d 1435, 1442 (9th Cir. 1990) (internal quotation marks
and citation omitted); see also Inland Empire, 88 F.3d at
702 (courts “look to the purpose of the [regulation] to
set its parameters” regarding subdelegations). “An agency's
interpretation of a regulation must ‘conform with the wording
and purpose of the regulation.” ” Alaska Trojan P'ship v.
Gutierrez, 425 F.3d 620, 628 (9th Cir. 2005) (quoting Pub.
Citizen Inc. v. Mineta, 343 F.3d 1159, 1166 (9th Cir. 2003) ).

When Interior first issued proposed regulations governing
administrative appeals, the regulations did not provide for a
Deputy to the Assistant Secretary to maintain authority to
review appeals of BIA administrative actions in any capacity.
See Appeals from Administrative Actions, 54 Fed. Reg. 6478,
6478 (Feb. 10, 1989). Instead, the regulations limited the
Assistant Secretary's jurisdiction over appeals to the Assistant
Secretary alone. Following public comment, in 1989 the

agency % issued a final rule allowing for the Assistant
Secretary to delegate his or her discretionary authority to
exercise jurisdiction over appeals to a Deputy, whose decision
on appeal is not final and is expressly conditioned on further
review by IBIA. See id. at 6479 (revising Section 2.20(c) “to
authorize the Assistant Secretary--Indian Affairs to assign the

responsibility to issue a decision in an appeal to a Deputy to
the Assistant Secretary--Indian Affairs” and noting that “[a]
decision made by a Deputy to the Assistant Secretary pursuant
to such an assignment may be appealed to the Board of Indian
Appeals”™); see also id. at 6478 (similar statements regarding
the changes to Sections 2.4(d) and (¢) ).

Interior received comments from the public objecting to
the Assistant Secretary's *1140 authority to exercise his
or her discretion to decide an appeal under Section 2.20,
or requesting that any decisions made by the Assistant
Secretary be subject to further appellate review by IBIA.
Id. at 6479. The agency rejected these comments, reasoning
that “[c]ertain appeals involve policy matters requiring the
attention of the Assistant Secretary” and noting that “IBIA
does not have jurisdiction to review discretionary decisions
of BIA officials.” Id. In response to another comment that
appellants should be able to choose whether to have the
Assistant Secretary or IBIA decide their appeals, Interior
stated that Section 2.20(c) “is not intended to give the parties
to an appeal a choice of forum, but rather is intended to vest
the exclusive authority to assume jurisdiction over an appeal
in the Assistant Secretary.” Id. (emphasis added). For this
reason, Interior added the sentence to Section 2.20(c) stating
that the Assistant Secretary “will not consider petitions to
exercise” the Assistant Secretary's discretion to decide an
appeal. Id.; see 25 C.F.R. § 2.20(c).

[25] These statements above in the preamble to the revisions
to 25 C.F.R. part 2 reveal that, while the Assistant Secretary
has complete discretion to take jurisdiction from IBIA over
an appeal, the regulatory scheme intends for the Assistant
Secretary's jurisdiction to be a limited exception to the normal
appeals process before IBIA. The Assistant Secretary was
not assigned jurisdiction broadly over appeals; the agency
believed it was important to preserve the Assistant Secretary's
jurisdiction only as it pertained to appeals involving important
“policy matters” that require the Assistant Secretary's
consideration, or appeals involving “discretionary decisions
of BIA officials” since IBIA does not have jurisdiction to
decide such appeals. By denoting these specific purposes
of authorizing the Assistant Secretary's review of appeals,
the agency intended to limit the types of cases that would
typically proceed before the Assistant Secretary pursuant to
the Assistant Secretary's complete discretion.

The same sentiments are also echoed in the regulatory
preamble to the 1989 revisions to IBIA's general appeals
procedures under 43 C.F.R. part 4 subpart D, released
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the same day as the revisions to 25 C.F.R. part 2. See
Dep't Hearings & Procedures, 54 Fed. Reg. 6483 (Feb. 10,
1989). There, when discussing revisions to Section 4.332(b)
authorizing the Assistant Secretary to take jurisdiction over
appeals pursuant to Section 2.20(c), the agency reiterated that
“there are some decisions involving Indians and Indian tribes
that involve policy considerations that cannot adequately be
addressed through the usual appeal procedures.” Id. at 6484.
Cases involving important policy considerations beyond the
purview of IBIA's review were not expected to be a common
occurrence: “It is anticipated that the Assistant Secretary
—Indian Affairs will infrequently exercise the authority to
assume jurisdiction over an appeal.” Id.; see also id. at 6485
(“Because the Department continues to believe that there
are some instances in which it may be appropriate for the
Assistant Secretary—Indian Affairs to review an appeal, the
comments suggesting that that official be entirely removed
from the review process are not accepted.”) (emphasis added).
Accordingly, the agency contemplated that the Assistant
Secretary's authority to take jurisdiction over an appeal away
from IBIA would merely be a limited exception exercised
with restraint.

The regulatory history also reveals that, because the
Assistant Secretary's discretionary authority over appeals
was contemplated to be a rare exception to IBIA's *1141

jurisdiction, the agency intended to craft the Assistant
Secretary's jurisdiction over appeals in a manner that
preserved IBIA's general jurisdiction over appeals to the
maximum extent possible. In discussing the revisions to
Section 4.332(b), the agency explained that IBIA is part of
the Office of Hearings and Appeals (the “OHA”), which
was established in 1970 as a separate office within the
Office of the Secretary “to provide independent, objective
administrative review of decisions issued by the Department's
various program Bureaus and Offices.” 54 Fed. Reg. at
6484. When Interior first established IBIA via regulation,
the purpose of having IBIA review appeals, instead of
delegating that authority to other officials within Interior, was
to “ensure impartial review free from organizational conflict”
which might otherwise taint the agency's appellate review.
1d. The agency elaborated that “[i]t was never contemplated
that the Assistant Secretary—Indian Affairs would handle
administrative appeals as a routine or frequent part of his
official duties.” /d. If the Assistant Secretary were to be given
that responsibility, the Assistant Secretary “would have to
create, in effect, an Office of Hearings and Appeals within
their own offices.” Id.

The agency's reasoning signifies that the Assistant Secretary's
jurisdiction over appeals was meant to be as limited as
possible to encourage the Assistant Secretary to decide cases
of political importance but not as a matter of course. Like any
agency tasked with deciding appeals of decisions made by
its own employees, Interior was concerned with the potential
“organizational conflict” that might arise if the Assistant
Secretary's office became akin to an appeals board but without
assurances of neutrality. Allowing appellants to select the
Assistant Secretary to adjudicate their appeals instead of IBIA
could effectively eliminate the possibility impartial review
by IBIA altogether, or alternatively the Assistant Secretary's
office would be required to establish its own independent
appeals board—surely redundant in light of IBIA's existence.
To preclude either possibility, the agency disallowed parties
from being able to choose to have their appeal heard by
the Assistant Secretary and instead limited the Assistant
Secretary's authority over appeals to the sole discretion of
the Assistant Secretary, authority which was contemplated to
be used only in the rare cases implicating significant policy
concerns that must be adjudicated in accord with Interior's
general policies as a whole.

[26] Interior's intention to preserve IBIA's jurisdiction to the
maximum extent possible is also consistent with the preamble
to the rulemaking describing the revisions to Section
4.331(b). There, Interior rejected a comment requesting that
the Assistant Secretary's decision on an appeal be subject
to further review by IBIA, because IBIA ‘“has not been
delegated general review authority over such decisions” by
the Assistant Secretary. 54 Fed. Reg. at 6484. In doing so, the
agency reiterated the importance of the Assistant Secretary's
position “[a]s a Secretarial-level official,” since the Assistant
Secretary “has authority to issue or approve decisions that
are final for the Department.” /d. Not only does the agency
reaffirm the importance of the Assistant Secretary's position
as a PAS officer, meaning that the Assistant Secretary's
decisions can legally bind the agency, but the agency also
explains that the only reason why the Assistant Secretary's
appeals decisions are final is that IBIA does not have the
authority to review such decisions. This reveals that the
agency contemplated making even the Assistant Secretary's
authority to decide appeals non-final and subject to IBIA
review. But the agency could not do so solely *1142 because
of the Assistant Secretary's authority to bind the agency as a
PAS officer. By contrast, a Deputy to the Assistant Secretary
does not have the authority to bind the agency to action as
a PAS officer and does not have the express authority to
issue final decisions on appeals if the Assistant Secretary
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delegates an appeal taken from IBIA to the Deputy. See 25
C.FR. § 2.20(c); id. § 2.4(c), (¢). The agency could have
made a Deputy's decision final and not subject to IBIA review
like decisions made by the Assistant Secretary directly, but
by not doing so, the agency intended to ensure that IBIA's
jurisdiction to issue final appeals decisions was preserved to
the maximum extent possible.

In order to preserve IBIA's general jurisdiction over appeals,
it was vital for the agency to restrict what the Assistant
Secretary might do after taking jurisdiction over an appeal
under Section 2.20(c). It would be impracticable to require
the Assistant Secretary to issue decisions on all of these
appeals directly; the Assistant Secretary has a multitude
of important duties as a PAS officer that would interfere
with the Assistant Secretary's ability to decide appeals in
a timely manner, which could deter the Assistant Secretary
from exercising jurisdiction over appeals in the first place.
On the other hand, if the Assistant Secretary could broadly
delegate his or her authority to issue final decisions on
appeals that bind the agency, the Assistant Secretary feasibly
could exercise his or her discretion to take jurisdiction over
appeals frequently and assign those appeals to partial agency
officials, usurping IBIA's function without the assurance of
independent review. And allowing the Assistant Secretary to
delegate final decisionmaking authority over appeals would
mean that employees who are not a “Secretarial-level official”
subject to Presidential appointment and Senate confirmation,
see 54 Fed. Reg. at 6484, would bind the agency on important
policy matters that the agency intended to keep singularly
within the Assistant Secretary's dominion.

Given these competing considerations, Interior arrived at a
middle ground, restricting the Assistant Secretary's delegation
authority to assigning appeals to a Deputy for an “advisory”
decision that would still be subject to review by IBIA, so
that IBIA can issue a final decision on the appeal that binds
the agency. The overall regulatory scheme envisioned by 25
C.FR. part 2 and 42 C.F.R. part 4 subpart D consistently
reaffirms that a Deputy's authority to decide appeals is limited
to the procedures of Section 2.20(c) and that all decisions
by a Deputy are subject to review by IBIA. See id. §
2.4(c) (recognizing the authority to decide appeals belonging
to “[a] Deputy to the Assistant Secretary--Indian Affairs
pursuant to the provisions of § 2.20(c) of this part”); id. §
2.4(e) (IBIA may decide appeals “from a decision made by
an Area Director or a Deputy to the Assistant Secretary--
Indian Affairs”). Moreover, Section 2.6, titled “Finality of
decisions,” repeats that the Assistant Secretary's decision on

an appeal operates as a final decision for Interior, but the
regulation makes no mention of any decision made by a
Deputy. See id. § 2.6(c). By limiting a Deputy's delegated
authority over appeals to non-final decisions, the ultimate
effect of Interior's procedures governing appeals of decisions
by BIA officials is to authorize only two entities to issue
final decisions on appeals: IBIA generally, and the Assistant
Secretary pursuant to his or her discretionary authority to
decide appeals under Section 2.20(c)(1).

To summarize, in the full context of the 1989 revisions
to the regulations governing appeals of BIA decisions,
the Assistant Secretary's discretionary authority to assume
jurisdiction over appeals operates as *1143 an exception
to the general rule that IBIA normally hears appeals of
BIA decisions. Interior intended to limit final appellate
review in these exceptional circumstances to a PAS official
with authority to make decisions that bind the agency, to
ensure that the decision on appeal is issued in conformity
with Interior's broader policy concerns. To carry out these
intentions, the agency restricted the Assistant Secretary's
authority to subdelegate appellate review to subordinates,
only authorizing the Assistant Secretary to delegate non-final
decisionmaking authority to a Deputy. The 1989 revisions
confirm that the Secretary intended to vest the authority to
issue final decisions on appeals under Section 2.20(c) solely
with the Assistant Secretary and at the exclusion of any
other agency official. In other words, the Assistant Secretary's
authority to make final decisions on appeals taken from IBIA
is exclusive.

[27] The United States argues that Section 2.20(c) does not
preclude redelegation of the Assistant Secretary's authority to
issue a final decision to a Deputy. Because the regulations
do not explicitly prohibit subdelegations of the Assistant
Secretary's authority to issue final decisions on appeals
under Section 2.20(c)(1), the United States asserts that the
Assistant Secretary is presumed to have the authority to
delegate his final decisionmaking authority to subordinates,
including to a Deputy or Principal Deputy. In support of this
argument, the United States points to other regulations in
which the Secretary clearly restricted subdelegations through
clear language, noting that the Secretary could have done
so for Section 2.20(c) as well. See Dkt. 57 at 19-20 (citing
25 C.FR. § 33.3; 43 C.F.R. §§ 3191.2(b), 20.202(b)(1) ).
In this regard, the United States' argument equates to the
assertion that the “plain meaning” of Section 2.20(c) does
not reveal an intent about whether the Assistant Secretary
may re-delegate final decisionmaking authority over appeals.
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See Safe Air for Everyone, 488 F.3d at 1097 (“As a general
interpretive principle, the plain meaning of a regulation
governs.”) (internal quotation marks and citation omitted).

[28] The Court acknowledges the absence of language
affirmatively prohibiting redelegation by the Assistant
Secretary of final decisionmaking authority, which otherwise
might imply that Section 2.20(c) is silent on the question of
whether the Assistant Secretary may so redelegate. However,
such specific language is not absolutely required to amount
to an intent to prohibit subdelegations. “The canon of
statutory construction expressio unius est exclusio alterius ...
‘creates a presumption that when a statute designates certain
persons, things, or manners of operation, all omissions should
be understood as exclusions.” ” Webb v. Smart Document
Solutions, LLC, 499 F.3d 1078, 1084 (9th Cir. 2007) (quoting
Silvers v. Sony Pictures Entm't, Inc., 402 F.3d 881, 885 (9th
Cir. 2005) ); see also Christensen, 529 U.S. at 583, 120
S.Ct. 1655 (accepting the proposition that “when a statute
limits a thing to be done in a particular mode, it includes
a negative of any other mode™) (internal quotation marks
and citation omitted). The Supreme Court has repeatedly
held that while expressio unius “does not apply to every
statutory listing or grouping,” the canon “has force ... when
the items expressed are members of an ‘associated group or
series,’ justifying the inference that items not mentioned were
excluded by deliberate choice, not inadvertence.” Barnhart
v. Peabody Coal Co., 537 U.S. 149, 168, 123 S.Ct. 748,
154 L.Ed.2d 653 (2003) (citing United States v. Vonn, 535
U.S. 55, 65, 122 S.Ct. 1043, 152 L.Ed.2d 90 (2002) ); cf.
*1144 Plata v. Schwarzenegger, 603 F.3d 1088, 1095 (9th
Cir. 2010) (reliance on expressio unius is inappropriate “when
a single thing provided for is quite different from another
thing omitted”).

Here, the canon of expressio unius applies to the agency's
wording of Section 2.20(c). After the Assistant Secretary
takes jurisdiction over an appeal, the regulation sets forth
a list of two possible choices for the Assistant Secretary:
(1) decide the appeal directly, or (2) assign the appeal to a
Deputy. See 25 C.F.R. § 2.20(c)(1)-(2). These two choices are
expressed in an “associated group or series.” The two items
in the list directly pertain to one another and do not conflict
with each other. If the Assistant Secretary chooses to decide
the appeal directly under option (1), he or she cannot assign
the appeal to a Deputy under option (2) at the same time. Or,
if the Assistant Secretary does decide to assign the appeal to
a Deputy under option (2), he or she no longer may choose
to decide the appeal directly in a final decision under option

(1). If the agency wanted to provide the Assistant Secretary
with another mechanism by which the Assistant Secretary
may delegate authority over appeals, the agency easily could
have done so in the text of Section 2.20(c). But by prescribing
only these two options for how the Assistant Secretary
may dispose of the appeal after exercising jurisdiction, the
regulation intended to exclude all other modes of delegation
omitted from the list. Therefore, when applying the canon
of expressio unius, the specific parameters of permissible
delegation to a Deputy of non-final decisionmaking authority
outlined in Section 2.20(c) prohibit any other delegation
of the Assistant Secretary's final decisionmaking authority
over appeals. The construction of Section 2.20(c), combined
with the regulatory history and intent behind the provision,
constitutes “affirmative evidence of a contrary [regulatory]
intent” to defeat the presumption that subedelegations of
the Assistant Secretary's final decisionmaking authority over
appeals is permissible. Frankl, 650 F.3d at 1350.

[29] Moreover, “[a]s a general rule applicable to both
statutes and regulations, textual interpretations that give no
significance to portions of the text are disfavored.” Nat'l
Wildlife Federation v. Nat'l Marine Fisheries Serv., 524 F.3d
917, 932 (9th Cir. 2008) (citing Hart v. McLucas, 535 F.2d
516, 519 (9th Cir. 1976) ). Section 2.20(c) expressly subjects
a Deputy's decision on an appeal to further review by IBIA,
and the United States' position that the Assistant Secretary
may nonetheless delegate final decisionmaking authority to
that same Deputy would render the delegation limitations
of Section 2.20(c)(2) meaningless. If the United States'
argument were to be accepted, the result would in effect
be to create a new regulatory scheme for reviews of IBIA
appeals that nullifies the explicit restrictions on the Assistant
Secretary's delegation authority. It would be impermissible to
defer to the United States' interpretation which creates such an
absurd result. Christensen, 529 U.S. at 588, 120 S.Ct. 1655.

In summary, the restrictive mode of delegation to a Deputy
as provided in Section 2.20(c)(2) means that the Secretary
has spoken as to the allowable subdelegations of the Assistant
Secretary's authority over appeals taken from IBIA. The
United States' interpretation of Section 2.20 as authorizing
the Assistant Secretary to make subdelegations of final
decisionmaking authority is inconsistent with the plain
language of the regulation restricting the Assistant Secretary's
delegation authority over appeals only to a Deputy and only of
non-final authority. See Singh, 771 F.3d at 652; Turtle Island,
878 F.3d at 733; Bassiri, 463 F.3d at 931.
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Crawford-Hall v. United States, 394 F.Supp.3d 1122 (2019)

*1145 iii. Case Law Supports the Conclusion that
Section 2.20(c) Restricts the Assistant Secretary's
Ability to Delegate Final Decisionmaking Authority

A review of the applicable case law presented by the parties
further supports the reading of Section 2.20(c) as a delegation
provision that restricts the Assistant Secretary's authority to
delegate.

In United States v. Giordano, the Supreme Court addressed
a wiretap statute in Title III of the Omnibus Crime Control
and Safe Streets Act of 1968, 82 Stat. 211-225, providing
that “[t]he Attorney General, or any Assistant Attorney
General specially designated by the Attorney General,
may authorize” a wiretap application. 416 U.S. 505, 507,
513, 94 S.Ct. 1820, 40 L.Ed.2d 341 (1974) (citing 18

U.S.C. § 2516(1) (1968) ).3 In that case, evidence was
presented revealing that the Executive Assistant to the
Attorney General had approved the special designation of the
Assistant Attorney General to authorize a wiretap application,
because the Attorney General was away from the office
and unable to authorize the designation himself. /d. at 510,
94 S.Ct. 1820. The government argued that the Executive
Assistant's authorization of an application to intercept wire
communications was not inconsistent with the statute. /d. at
512,94 S.Ct. 1820. Relying on another statute authorizing the
Attorney General to “make such provisions as he considers
appropriate authorizing the performance by any other officer,
employee, or agency of the Department of Justice of any
function of the Attorney General,” id. at 513, 94 S.Ct. 1820
(quoting 28 U.S.C. § 510), the government concluded that
Section 2516 “evinces no intention whatsoever to preclude
delegation to other officers” in the Attorney General's staff,
id. at 512-13, 94 S.Ct. 1820.

The Court rejected the government's argument. Id. at 512,
94 S.Ct. 1820. First, the Court addressed the text of Section
2516(1) and determined that the Executive Assistant does
not fall within the enumerated categories of officials with
authority to authorize a wiretap application. /d. at 513,
94 S.Ct. 1820. The Court concluded that “the matter of
delegation is expressly addressed by [§ 2516], and the
power of the Attorney General in this respect is specifically
limited to delegating his authority to ‘any Assistant Attorney
General specially designated by the Attorney General.” ” Id.
at 514, 94 S.Ct. 1820 (quoting 18 U.S.C. § 2516(1) (1968)
). The Court also rejected the government's reliance on the
Attorney General's broad delegation authority under Section

510, noting that “Congress does not always contemplate
that the duties assigned to the Attorney General may be
freely delegated.” Id. The Court acknowledged that other
statutes contained express language prohibiting re-delegation
of authority, and “[e]qually precise language forbidding
delegation was not employed in the legislation before us.”
Id. (citing 18 U.S.C. § 245(a)(1) ). Nevertheless, the Court
held that “[section] 2516(1), fairly read, was intended to limit
the power to authorize wiretap applications to the Attorney
General himself and to any Assistant Attorney General he
might designate.” Id.

The Court in Giordano then discussed at length the
statute's purpose and legislative history, which revealed that
“Congress legislated in considerable detail in providing for
applications and orders authorizing wiretapping and evinced
the clear intent to make doubly sure that the statutory
authority *1146 be used with restraint and only where the
circumstances warrant the surreptitious interception of wire
and oral communications.” Id. at 515, 94 S.Ct. 1820; see also
id. at 520, 94 S.Ct. 1820 (finding that the Senate Judiciary
Committee's report on the bill “not only recognize[d] that the
authority to apply for court orders is to be narrowly confined
but also declare[d] that it is to be limited to those responsive
to the political process”). Therefore, the Court concluded that
the Court's interpretation of a limited delegation authority
by the Attorney General over authority to approve wiretap
applications was “strongly supported” by the intent behind the
statute. See id. at 514-23, 94 S.Ct. 1820.

Here, like in Giordano, Section 2.20(c) prescribes the
delegation procedures available to the Assistant Secretary
in issuing decisions on appeals otherwise falling within
IBIA's jurisdiction. The Assistant Secretary is limited to
delegating initial decisionmaking authority to a Deputy under
Section 2.20(c)(2), and the Deputy's decision is non-final
and subject to further appeal to IBIA in conformity with
the procedures set forth in 43 C.F.R. part 4, subpart D.
See 25 C.F.R. § 2.20(c). As in Giordano, by designating
the delegation process of the Assistant Secretary's authority
and by limiting a Deputy's authority to decide appeals,
the intent of Section 2.20(c) was to preclude the Assistant
Secretary from delegating final decisionmaking authority to
a Deputy. And like Giordano's rejection of the argument that
specific language prohibiting subdelegations was required
to effectuate that intent, here the applicability of the canon

expressio unius 4 to Section 2.20(c) and the regulatory history
behind Section 2.20(c) both reveal the agency's intent to
prohibit subdelegations of the Assistant Secretary's final
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Crawford-Hall v. United States, 394 F.Supp.3d 1122 (2019)

decisionmaking authority over appeals, even in the absence
of express language to that effect in the regulation itself. All
in all, Section 2.20(c), “fairly read,” was intended to limit the
power to issue final decisions on appeals taken away from
IBIA to the Assistant Secretary alone.

[30] Furthermore, just as the Court in Giordano determined
that the statutory authority to authorize wiretap applications
was intended to be “used with restraint,” as articulated above,
Interior contemplated that the Assistant Secretary's authority
under Section 2.20(c) to exercise jurisdiction over an appeal
otherwise before IBIA would be used with restraint. As
articulated in the preamble to the 1989 final rulemaking, “[i]t
is anticipated that the Assistant Secretary—Indian Affairs
will infrequently exercise the authority to assume jurisdiction
over an appeal.” 54 Fed. Reg. at 6484. The purpose of
giving the Assistant Secretary such authority was merely to
allow for the Assistant Secretary, on an irregular basis, to
decide appeals of particular political significance or cases
involving discretionary decisions made by BIA officials.
And as the Court noted in Giordano, delegations of agency
authority to a PAS official are not always contemplated to
be freely delegable, particularly where the delegation itself
is highly limited in nature. The purpose behind the Assistant
Secretary's delegated authority to issue final decisions on
appeals is consistent with the explicit language of Section
2.20(c) in making the Assistant Secretary's authority to
issue final decisions on appeals an exclusive function of the
Assistant Secretary position.

*1147
Secretary's authority to issue final decisions on appeals

In support of its argument that the Assistant

before IBIA pursuant to Section 2.20(c) is non-exclusive and
delegable, the United States relies heavily on Stand Up for
Cal.! v. U.S. Dep't of Interior, 298 F. Supp. 3d 136 (D.D.C.
2018). Although there are many similarities between Stand
Up and this case, Stand Up is distinguishable because of
material differences between the regulations at issue in each
case.

In Stand Up, the district court was faced with a similar
challenge to an action by Principal Deputy Roberts in issuing
a Record of Decision approving a fee-to-trust application
submitted by the Wilton Rancheria Tribe of California for
a 36-acre parcel of land in Elk Grove, California. /d. at
137-18. In that case, the plaintiffs challenged Principal
Deputy Roberts' authority to issue a decision on a fee-to-trust
application under 25 C.F.R. § 151.12(c), which authorizes
“the Secretary, or the Assistant Secretary—Indian Affairs

pursuant to delegated authority,” to issue a decision on a
fee-to-trust application that would constitute a “final agency
action.” Stand Up, 298 F. Supp. 3d at 141-42; 25 C.FR. §
151.12(c).

First, the district court in Stand Up engaged in an extensive
analysis of the regulatory language at issue to determine
whether the “presumption of delegability” applied to allow
the Assistant Secretary to delegate authority to issue decisions
on fee-to-trust applications to a Deputy. See generally Stand
Up, 298 F. Supp. 3d at 142-49. The court first held that
the statutory language in Section 5 of the IRA, 25 U.S.C.
§ 5108, did not reveal an intent by Congress to preclude
subdelegation of the Secretary's authorization to acquire
land in trust for Indians. /d. at 142. The court determined
that the explicit language in Section 151.12(c) did not
contain sufficient evidence to overcome the presumption
of delegability, specifically calling out the lack of any
“affirmative language precluding delegation, such as ‘may
only be delegated to,” ‘may not [be] delegate[d],” ‘may not
be re[del]egated,” ‘shall not be redelegated,’ or is ‘not subject
to delegation.” ” Id. at 143 (first and second alterations in
original) (citations omitted). Noting that “[t]hese types of
phrases have been invoked by Congress or the Secretary to
clearly preclude delegation in other contexts,” id. (citations
omitted), the court concluded that, because Section 151.12 “is
devoid of any similar language prohibiting the delegation of a
fee-to-trust decision,” the regulation's plain text suggests that
delegation of the Assistant Secretary's authority to a Deputy
to issue such decisions is “presumptively permissible,” id.
(citing U.S. Telecom, 359 F.3d at 565).

Next, the court in Stand Up engaged in a review of the purpose
and history behind the 2013 revisions to the regulatory
language in Section 151.12 and concluded that the context
and comments relating to the regulation “do not suggest it is
a delegation regulation.” 298 F. Supp. 3d at 143. The court
determined that the purpose of Section 151.12 “is not about
the Secretary's ability to delegate” and that the regulation
does not establish a “delegation structure” applicable to
the Secretary's delegation authority. /d. Instead, the court
reasoned, Section 151.12 “exemplifies a situation where the
creating entity has mentioned a specific individual only to
make it clear that this official has a particular power rather
than to exclude delegation to other officials.” /d. (internal
quotation marks and alterations omitted) (quoting Ethicon
Endo-Surgery, Inc. v. Covidien LP, 812 F.3d 1023, 1033
(Fed. Cir. 2016) ). The court elaborated that the regulation
merely describes Interior's internal process for reviewing


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=25CFRS2.20&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_4b24000003ba5
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974127175&pubNum=0000780&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=25CFRS2.20&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_4b24000003ba5
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=0001037&cite=UUID(I6B3DDEB03A5C11DAB1EA8A3AF7542D25)&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=CP&fi=co_pp_sp_1037_6484&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_1037_6484
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974127175&pubNum=0000780&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=25CFRS2.20&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_4b24000003ba5
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=25CFRS2.20&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_4b24000003ba5
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=25CFRS2.20&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_4b24000003ba5
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2043907988&pubNum=0007903&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2043907988&pubNum=0007903&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2043907988&pubNum=0007903&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2043907988&pubNum=0007903&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2043907988&pubNum=0007903&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2043907988&pubNum=0007903&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2043907988&pubNum=0007903&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2043907988&pubNum=0007903&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=RP&fi=co_pp_sp_7903_137&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_7903_137
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2043907988&pubNum=0007903&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=RP&fi=co_pp_sp_7903_137&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_7903_137
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=25CFRS151.12&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_4b24000003ba5
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2043907988&pubNum=0007903&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=RP&fi=co_pp_sp_7903_141&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_7903_141
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=25CFRS151.12&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_4b24000003ba5
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=25CFRS151.12&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_4b24000003ba5
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2043907988&pubNum=0007903&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2043907988&pubNum=0007903&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=RP&fi=co_pp_sp_7903_142&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_7903_142
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2043907988&pubNum=0007903&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=RP&fi=co_pp_sp_7903_142&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_7903_142
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=25USCAS5108&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=25USCAS5108&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2043907988&pubNum=0007903&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=RP&fi=co_pp_sp_7903_142&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_7903_142
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=25CFRS151.12&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_4b24000003ba5
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2043907988&pubNum=0007903&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=RP&fi=co_pp_sp_7903_143&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_7903_143
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2043907988&pubNum=0007903&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=25CFRS151.12&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2043907988&pubNum=0007903&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004152810&pubNum=0000506&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=RP&fi=co_pp_sp_506_565&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_565
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2043907988&pubNum=0007903&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=25CFRS151.12&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2043907988&pubNum=0007903&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=RP&fi=co_pp_sp_7903_143&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_7903_143
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=25CFRS151.12&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2043907988&pubNum=0007903&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=25CFRS151.12&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2043907988&pubNum=0007903&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037987879&pubNum=0000506&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=RP&fi=co_pp_sp_506_1033&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1033
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037987879&pubNum=0000506&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=RP&fi=co_pp_sp_506_1033&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1033
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037987879&pubNum=0000506&originatingDoc=Ib99f1d00544511e98ad7980ccbaa346a&refType=RP&fi=co_pp_sp_506_1033&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1033

Crawford-Hall v. United States, 394 F.Supp.3d 1122 (2019)

and deciding fee-to-trust applications “for the benefit of
external *1148 parties,” and the agency's comments during
the rulemaking process evince “an intent to clarify matters
externally, not an intent to internally restrict delegation.” Id.
at 143-44.

The court in Stand Up then rejected the plaintiffs' reliance
on Giordano, distinguishing the statute at issue in that case
(18 U.S.C. § 2516(1) ) from Section 151.12. See Stand
Up, 298 F. Supp. 3d at 145. First, the court noted that the
statute in Giordano “generally served to restrict an action,
whereas Section 151.12 and its subsection (c) do not share
the same overall goal to restrict” because Section 151.12 was
merely procedural in nature to describe the action process
for fee-to-trust applications. /d. The court also differentiated
the legislative history behind Section 2516, which revealed
“specific instances where Congress intended ‘the authority
to apply for court orders [ ] to be narrowly confined but
also declare[d] that it is to be limited to those responsive
to the political process.” ” Id. (quoting Giordano, 416 U.S.
at 520, 94 S.Ct. 1820). By contrast, the court reasoned
that “the Secretary's commentary around the rulemaking [for
Section 151.12] did not explicitly or implicitly approach the
topic of delegation, much less display an intent that final
fee-to-trust decisions should be an exclusive power” to the
Assistant Secretary. /d. The court cited favorably to two
circuit court decisions holding on comparable reasoning that
statutory provisions were intended to define the scope of an
official's powers and were not specifically intended to restrict
delegation authority. See id. at 146 (quoting Ethicon, 812
F.3d at 1033; United States v. Mango, 199 F.3d 85, 90 (2d
Cir. 1999) ). The court ultimately concluded by stating that,
based on the legal principles articulated from these cases,
“Section 151.12(c) is not intended to preclude the Secretary's
authority to delegate to others, and [ ] delegation to the
[Assistant Secretary] is one such, but not the only, permissible
delegation.” Id.

Lastly, the court in Stand Up rejected the argument that
the regulatory language and legal maxims of statutory
construction compelled the contrary result that Section
151.12 intended to limit the Assistant Secretary's delegation
authority. Id. at 147-49. The plaintiffs in Stand Up had first
attempted to distinguish between Section 151.12(c), which
made decisions by the Assistant Secretary a “final agency
action,” from Section 151.12(d), which made decisions
by BIA officials “not a final agency action” until the
administrative appeal process to IBIA has been exhausted,
as a basis to find that the Assistant Secretary's authority to

issue a final action for the agency on a trust application
exclusive to the Assistant Secretary. /d. at 147; 25 C.F.R. §
151.12(d). The court explained that both subsection (¢) and
subsection (d) “were promulgated not to restrict who may
make trust decisions, but to distinguish between final and
non-final agency action and provide external guidance as to
when agency decisions must be administratively exhausted
versus being immediately judicially reviewable.” Stand Up,
298 F. Supp. 3d at 147. The court similarly rebuked the
plaintiffs' reliance on expressio unius—arguing that the
revisions to Section 151.12(c), by affirmatively adding the
Assistant Secretary as an authorized official to issue final
decisions, intended to restrict all other roles from issuing final
decisions—and superfluity—i.e., arguing that delegation of
the Assistant Secretary's authority to issue final decisions
would render superfluous the pre-existing language that the
“Secretary of the Interior or authorized representative” is
authorized to issue final decisions. /d. at 148-49. The court
reiterated that “the overall purpose of the 2013 revisions
focused on which trust decisions are subject to judicial review,
*1149 and when they become so subject,” as opposed to
a focus on the exclusivity of any agency official's authority
to issue final decisions. /d. at 148. The court concluded that
“Section 151.12 clarifies that it is the decision-maker (i.e.,
the Secretary, his authorized representative, the [Assistant
Secretary], an individual acting for the [Assistant Secretary]
under delegated authority, or a BIA official) who drives
whether the decision is final.” Id. at 148-49.

What distinguishes the instant case from Stand Up is that,
unlike Section 151.12(c) which is silent on delegation,
Section 2.20(c) does affirmatively prescribe when and how
the Assistant Secretary may delegate authority to decide
appeals once the Assistant Secretary exercises his or her
discretionary authority to remove an appeal from IBIA's
jurisdiction. Section 151.12(c) is wholly silent even on the
question of whether and how the Assistant Secretary may
delegate authority over decisions on fee-to-trust applications,
and the court in Stand Up correctly concluded that, in the
face of complete silence on the question of subdelegability,
the presumption of delegability applies. By contrast, Section
2.20(c) is not silent on the scope of the Assistant Secretary's
authority: the Assistant Secretary may delegate the authority
to decide appeals to a Deputy, but the Deputy's decision
is subject to further appeal before IBIA. Stated differently,
Section 2.20(c) restricts the Assistant Secretary to delegations
only of non-binding decisionmaking authority and only to
a Deputy. By restricting the Assistant Secretary's ability
to delegate, Section 2.20(c) is far more analogous to the
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statutory provision at issue in Giordano, which the court
in Stand Up acknowledged “generally served to restrict an
action,” than 25 C.F.R. § 151.12(c), which does not generally
restrict any delegation authority for any discernible reason.

Furthermore, the final rulemaking for the 1989 revisions to
Section 2.20(c) is distinguishable from the final rulemaking
for the 2013 revisions to Section 151.12. The court in
Stand Up correctly concluded that Section 151.12 was not
intended to establish any kind of delegation structure within
the Assistant Secretary's office regarding authorization to
decide fee-to-trust applications. But as analyzed above, the
purpose of the revisions to Section 2.20(c) were two-fold:
(1) to provide the Assistant Secretary discretionary authority
to assume jurisdiction over appeals before IBIA, and (2)
to restrict the Assistant Secretary's ability to delegate such
authority by limiting permissible delegations only to a Deputy
of non-final decisionmaking authority. Even though Section
2.20(c) primarily sets forth the Assistant Secretary's particular
powers over appeals, the limited authority of the Assistant
Secretary to delegate those powers to a Deputy is indicative
of an intent to exclude delegation to other officials. And the
exclusivity of the Assistant Secretary's authority over appeals
taken from IBIA is manifested in the agency's use of the word
“exclusive” throughout the regulatory preambles. See 54 Fed.
Reg. at 6479 (the amendments to Section 2.20 were “intended
to vest the exclusive authority to assume jurisdiction over an
appeal in the Assistant Secretary”) (emphasis added); id. at
6485 (noting that “the authority to assume jurisdiction over
an appeal [under Section 2.20(c) ] lies exclusively with the
Assistant Secretary’) (emphasis added).

Moreover, the conclusion reached by the court in Stand
Up, that Section 151.12 was intended to provide “external
guidance” as to when decisions rendered by agency officials
are appealable to IBIA versus when decisions are final
and subject to judicial review, does not apply to Section
2.2(c). The regulatory history *1150 for the revisions to
Section 151.12 at issue in Stand Up explicitly stated that
among the reasons behind the revisions was to “ ‘[p]rovide
clarification and transparency to the process for issuing
decisions by the Department, whether the decision is made
by the Secretary, [the AS-IA], or a [BIA] official’ ” and
to “clarify the distinctions of the ‘different means and
timelines for challenging decisions’ within ‘the context of
trust acquisition decisions.” ” Stand Up, 298 F. Supp. 3d
at 143-44 (alterations in original) (quoting 78 Fed. Reg.
at 67,929). The regulatory preamble for Section 2.20(c)
makes no similar representation about being promulgated for

the purpose of external clarification and transparency. The
rulemaking for 2.20(c) generally states the purpose and effect
ofthe revisions, which is to “eliminate[ ] Central Office action
on many of the appeals which originate in the field” and,
instead, “[m]ost appeals will be sent directly to the Interior
Board of Indian Appeals (IBIA) from the field.” 54 Fed. Reg.
at 6478. Unlike in Stand Up, the revisions to Section 2.20(c)
were not intended solely to describe the Assistant Secretary's
discretionary authority to decide appeals “for the benefit of
external parties” but were promulgated to implement specific
changes in the agency's internal review process, including
the “elimination” of “Central Office action” over appeals.
Thus, Section 2.20(c) was also affirmatively intended to
internally restrict delegation to Deputies of the Assistant
Secretary as provided in the text of Section 2.20(c), in order
to constrain the Assistant Secretary's discretionary authority
to rare cases of political significance and to protect IBIA's
jurisdiction over appeals to the maximum extent possible. The
express delineation of the Assistant Secretary's delegation
authority to a Deputy, combined with the statements in the
rulemaking revealing that the Assistant Secretary's newfound
authority to decide appeals was intended to be a limited
exception to the typical IBIA appellate process, indicates
an intent to “internally restrict delegation” of the Assistant
Secretary's authority under Section 2.20(c) and not merely
an intent to “clarify matters externally.” See Stand Up, 298
F. Supp. 3d at 144. Because Section 2.20(c) affirmatively
provides for a scope of delegation by the Assistant Secretary
to a Deputy, Giordano is on point (as explained above) and
Ethicon and Mango, relied on by the court in Stand Up, are
distinguishable.

Significantly, the court in Stand Up analyzed and rejected the
plaintiffs' reliance on the preamble to the final rulemaking
for Section 151.12, pointing to the agency's response to
a comment suggesting that a Deputy should issue all fee-
to-trust acquisitions that the Assistant Secretary otherwise
would decide, so that the Deputy's decision would be
appealable to IBIA. 298 F. Supp. 3d at 147 (citing Land
Acquisitions: Appeals of Land Acquisition Decisions, 78
Fed. Reg. 67,928, 67,934 (Nov. 13, 2013) ). The agency
had responded to the comment by noting that the Assistant
Secretary “retains the discretion to issue a decision or assign
responsibility to a Deputy Assistant Secretary to issue the
decision under 25 CFR 2.20(c).” 78 Fed. Reg. at 67,934. The
court interpreted the agency's response as “focus[ing] on the
[Assistant Secretary]'s authority and an instance where the
[Assistant Secretary] may delegate it, and is not a discussion
of the Secretary's intention to constrain his authority on
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final fee-to-trust decisions.” Stand Up, 298 F. Supp. 3d
at 147 (emphasis added). This language from the court in
Stand Up reaffirms that Section 2.20(c) is a delegation
provision by authorizing the Assistant Secretary to engage ina
particular limited delegation procedure. Any contrary *1151

interpretation would ignore the plain directive of Section
2.20(c)(2) dictating how the Assistant Secretary may delegate
his or her discretionary authority to a subordinate—in this
case, only to a Deputy and only of non-final decisionmaking
authority. Because Section 2.20(c) is a delegation provision,
the Secretary has spoken to the permissible bounds of the
Assistant Secretary's delegation authority, and any delegation
inconsistent with the authority provided by regulation is not
presumptively permissible.

The United States also relies on two other cases, both of
which were analyzed by the court in Stand Up, addressing the
Assistant Secretary's delegation authority. The United States
asserts that these cases support the conclusion that delegation
of the Assistant Secretary's authority under Section 2.20(c) is
presumptively permissible, as is the case under other Interior
regulations. The Court disagrees.

In Schaghticoke, the court held that regulations authorizing
the Assistant Secretary to make tribal acknowledgment
decisions, found in 25 C.F.R. part 83, did not preclude
delegation of the Assistant Secretary's authority over tribal
acknowledgment decisions. 587 F. Supp. 2d at 420. The
court reasoned that the regulations did not use limiting

<

language such as “exclusively,” “only,” or “solely” when
referencing the Assistant Secretary's responsibilities, and the
court placed great weight on the fact that the regulation
“defines the term Assistant Secretary to include the [Assistant
Secretary] ‘or that officer's authorized representative.” ” Id.
at 420-21 (quoting 25 C.F.R. § 83.1). Here, on the other
hand, Section 2.20(c) affirmatively restricts the scope of
the Assistant Secretary's delegation authority, as already
described above. But further, unlike in Schaghticoke, neither
set of regulations prescribing IBIA's appeals authority and the
Assistant Secretary's authority to take jurisdiction over IBIA
appeals includes a definition of the term “Assistant Secretary”
at all. See 25 C.F.R. § 2.2 (no definition of the term “Assistant
Secretary”); 43 C.F.R. § 4.201 (no definition of the term
“Assistant Secretary” despite defining the Secretary as “the
Secretary of the Interior or an authorized representative”).
The absence of any definition extending the Assistant
Secretary's authority to “an authorized representative,” as is
present in numerous other Interior regulations, indicates that
the agency did not intend to allow the Assistant Secretary

to designate an authorized representative in these particular
circumstances—i.e., taking jurisdiction over an appeal before
IBIA—other than to a Deputy, who is expressly limited to a
delegation of non-final authority provided by Section 2.20(c)

Q).

The other case analyzed by the court in Stand Up pertaining to
the Assistant Secretary's delegation authority was Sokaogon
Chippewa Cmty. v. Babbitt, 929 F. Supp. 1165 (W.D. Wis.
1996). There, the district court rejected a challenge to a
Deputy's authority to issue a final decision denying an
application to acquire a greyhound racing facility in trust
for a tribe under the Indian Gaming Regulatory Act, 25
U.S.C. § 2719(b)(1)(A), or Section 5 of the IRA. Id. at
1181-82. The Assistant Secretary had recused herself from
making a determination on the application, and the Deputy
issued a final decision in the Assistant Secretary's absence,
signing the decision not as “Acting Assistant Secretary” but
as “Deputy Assistant Secretary.” /d. at 1182. Noting that
it would have been “wise” for the Assistant Secretary to
document her recusal in the administrative record, and that the
Deputy's signing of the decision as Acting Assistant Secretary
“might have made this judicial inquiry less complicated,” the
court nonetheless concluded that the Deputy had authority to
*1152 issue a final decision and “evidenced his authority by
claiming that the decision was final.” /d. The court presumed
that the Deputy was “aware of the limits of his authority and
would know that his decisions as Deputy Assistant Secretary
are generally subject to appeal” under 25 C.F.R. § 2.4(e), and
because the Deputy was aware of the Assistant Secretary's
recusal, the Deputy “knew that he was making a decision
that otherwise would have been” for the Assistant Secretary
to make. /d. Therefore, the court held that the Deputy “was
acting as Assistant Secretary and had the authority to make a
final decision on plaintiffs' application.” /d.

Sokaogon is distinguishable because, while the Deputy's
authority to issue decisions on trust applications are generally
subject to appeal under Section 2.4(e), the Deputy's authority
to decide an appeal under Section 2.20(c) is specifically and
explicitly subject to appeal due to the Assistant Secretary's
limited delegation authority under Section 2.20(c). Sokaogon
was not a well-reasoned opinion, in that the court did
not attempt to determine whether the Assistant Secretary's
authority to issue a final decision on the trust application
was exclusive by applying the customary standards governing
statutory and regulatory interpretation and examining the
rulemaking behind the relevant provisions. Nevertheless,
as thoroughly analyzed in Stand Up, nothing about the
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Crawford-Hall v. United States, 394 F.Supp.3d 1122 (2019)

Assistant Secretary's authority to issue final decisions on
fee-to-trust applications under Section 5 of the IRA or 25
C.FR. § 151.12(c) precludes the Assistant Secretary from
delegating his or her authority to a subordinate, making
the Assistant Secretary's authority over those decisions non-
exclusive. Applying the holding from Stand Up to the earlier
decision in Sokaogon, the court in Sokaogon correctly held
that the Deputy's decision to issue a final decision on the
trust application was appropriately based upon the Assistant
Secretary's presumed authority to delegate non-exclusive
functions or duties to a Deputy under the Department Manual.
But in this case, delegations of the Assistant Secretary's final
decisionmaking authority under Section 2.20(c) were not
contemplated or intended under the regulations setting forth
the review process for decisions by BIA officials, in light of
the explicit language of the regulation limiting the Assistant
Secretary to assigning non-final authority over an appeal
to a Deputy and the regulatory backdrop confirming the
exceptional and exclusive nature of the Assistant Secretary's
authority over appeals. Thus, for the same reasons Stand Up
is distinguishable from the instant case, so too is Sokaogon.

In summary, the explicit language of Section 2.20(c)
restricting the scope of delegations of the Assistant
Secretary's authority over appeals to a Deputy, and the
requirement that Deputy's decision to be subject to review by
IBIA, distinguishes the instant case and the regulation at issue
from any precedent cases analyzing Interior regulations that
set forth the Assistant Secretary's powers and duties without
addressing the delegability of the Assistant Secretary's
authority.

4. The 2017 Decision Issued by Principal
Deputy Roberts Was an Ultra Vires Action

[31] Applying the above analysis to the instant case,
Principal Deputy Roberts did not have authority to issue a
final decision denying the appeals of the 2014 NOD.

[32] Former Assistant Secretary Washburn exercised his
discretion under Section 2.20(c) to remove the appeals of
the 2014 NOD from IBIA's jurisdiction. After taking control
over the appeals, Washburn did not assign the appeals to any
Deputy within 20 days of the filing of *1153 the appeals
under Section 2.20(c)(2). Had Washburn decided to assign
the appeal to a Deputy, the Deputy would retain the sole
authority to decide the appeal subject to further review by
IBIA, and Washburn would have relinquished his own ability

to issue a final decision on the appeal. Instead of assigning
the appeal to a Deputy in that manner, Washburn opted to
retain jurisdiction for himself to issue a final decision on the
appeals under Section 2.20(c)(1). Therefore, only Assistant
Secretary Washburn was authorized to issue a final decision
on the appeals.

After Washburn resigned, Washburn's exclusive authority
to decide the appeal inured to Principal Deputy Roberts,
who stepped in as Acting Assistant Secretary for 210 days
under the FVRA. After Roberts reverted to Principal Deputy
following the expiration of his term as Acting Assistant
Secretary, still no decision had been issued on the appeals
of the 2014 NOD. No party had moved for IBIA to take
back jurisdiction over the appeals after 60 days without a
decision following the close of pleadings, so IBIA did not
have jurisdiction over the appeals of the 2014 NOD pursuant

to Section 2.2O(e).5 And the Secretary did not exercise
the discretionary authority under 43 C.F.R. § 4.5 to take
jurisdiction over the appeals of the 2014 NOD away from
the Assistant Secretary position after Washburn exercised
his discretion to decide the appeals under Section 2.20(c).
Because no other agency official or board had jurisdiction
over the appeals of the 2014 NOD, only the Assistant
Secretary position—which was vacant at the time—could
issue a final decision on the appeals under the circumstances
in this case.

Roberts signed the 2017 Decision as Principal Deputy
and asserted that the decision was “final in accordance

with Section 2.20(c).” AR0258.3466.° Only the Assistant
Secretary had the authority to issue a final decision pursuant
to Section 2.20(c) in these circumstances. Thus, by purporting
to issue a final decision on an appeal in the absence of the
Assistant Secretary, Principal Deputy Roberts acted without
authority in performing an exclusive function or duty of
the Assistant Secretary and committed an ultra vires act in
violation of the FVRA and Interior regulations. The United
States' position for why Section 2.20(c) allows for Principal
Deputy Roberts to issue a final decision on an appeal is not
entitled to deference, because the United States' arguments
for Principal Deputy Roberts' authority to issue the 2017
Decision are not rooted in the regulatory language or history
and merely amount to a post hoc rationalization for Principal
Deputy Roberts' ultra vires action. See Christopher, 567 U.S.
at 155, 132 S.Ct. 2156. Accordingly, the 2017 Decision issued
by Principal Deputy Roberts was “not in accordance *1154

with the law” in violation of the APA. 5 U.S.C. § 706(2)(A).
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Based on the above, the Court GRANTS summary judgment
for Plaintiffs on their First cause of action. The 2017 Decision
issued by Principal Deputy Roberts is VACATED as an ultra
vires act, and the various appeals of the 2014 NOD are
REMANDED to the agency for final decision by the Assistant

Secretary. 7 The Acceptance of Conveyance, premised upon
the upon the purported finality of the 2017 Decision, also must
be vacated on these grounds.

B. Sufficiency of Environmental and Regulatory
Review

[33] The Court's holding above, that the 2017 Decision
was unlawful as executed without authority in violation of
the FVRA and must be vacated in its entirety, means that
there was never a “final agency action” properly subject
to judicial review as required by the APA. See 5 U.S.C.
§ 704. The finality of agency action is a jurisdictional
requirement for judicial review under the APA. See Ticor
Title Ins. Co. v. FT.C., 814 F.2d 731, 746 (D.C. Cir. 1987).
“Courts are generally precluded, under the ripeness doctrine,
from prematurely adjudicating administrative matters until
the proper agency has formalized its decision.” Neighbors
of Cuddy Mountain v. Alexander, 303 F.3d 1059, 1067
(9th Cir. 2002) (citation omitted). Although Plaintiffs also
challenge the environmental and regulatory review conducted
by BIA in the Final EA, the FONSI, and the 2014 NOD,
Plaintiffs' challenges on the “merits” of these decisions are
not ripe since the appeals to the 2014 NOD are once again
pending following the Court's holding in this case. “A pending
appeal would render the action before a court ... ‘incurably
premature.’ ” Church v. United States, No. CV 12-3990 GAF
(SSx), 2013 WL 12064271, at *6 (C.D. Cal. May 15, 2013)
(citations omitted). “[I]n the context of a non-final — and
thus not ripe — agency decision, strong considerations counsel
the Court to avoid interference with agency decisions until
absolutely necessary.” Id. at *7.

Here, the timeline of agency actions challenged by Plaintiffs
primarily encompasses four key agency actions: (1) the Final
EA, (2) the FONSI, (3) the 2014 NOD, and (4) the 2017
Decision. The first three agency actions are not subject to
judicial review until there has been a “final agency action”
under 5 U.S.C. § 704. Because the agency's purported final
agency action, the 2017 Decision, was ultra vires, the Court
will not interfere with the precursor decisions made by
the agency leading up to the 2017 Decision. Any analysis
conducted by the Court regarding the Final EA, the FONSI,
or the 2014 NOD would be wholly advisory and speculative.

Following the remand of the appeals of the 2014 NOD, the
current Assistant Secretary may ultimately decide to change
course from the prior administration's decision *1155 on the
appeals of the 2014 NOD, especially considering the duration
of time that has elapsed since BIA's initial environmental
and regulatory review. If the Court were to analyze BIA's
substantive analysis of the Band's application at the present
time, the Court's decision might ultimately be rendered moot
by the agency's subsequent decision after remand. Moreover,
without a final agency action on the parties' appeals to the
2014 NOD, the administrative record before the Court is now
incomplete regarding Plaintiffs' remaining claims. Simply
put, it would be inappropriate for the Court to continue
forward to address the substantive analysis conducted by
BIA until the appeals of the 2014 NOD are conclusively
resolved via a final agency action. In light of the above, the
parties' cross-motions for summary judgment are DENIED as
to Plaintiffs' Third and Fourth causes of action.

[34] Consequently, this brings the Court to the question of
the appropriate disposition of the Third and Fourth causes of
action. The Court fairly could dismiss the Third and Fourth
causes of action without prejudice so that Plaintiffs may refile
their case anew following a final agency decision regarding
the appeals of the 2014 NOD. This solution is inefficient,
however, because it imposes needless procedural steps on
Plaintiffs in their effort to resolve their outstanding claims.

Instead, because Plaintiffs' challenges to the Final EA, the
FONSI, and the 2014 NOD were purportedly ripe when
originally brought in this action, the Court finds it more
appropriate to stay the action to allow the agency to complete
its administrative process, because dismissing an action at the
summary judgment stage due to the lack of final agency action
would be a judicially inefficient result. See Church, 2013 WL
12064271, at *7 (staying an action that became unripe due
to the agency's decision to vacate and reopen its previously
final decision after the initiation of litigation). Following the
agency's review of the appeals of the 2014 NOD upon remand,
if the Final EA, the FONSI, and the 2014 NOD are upheld by
the agency, Plaintiffs will be permitted to return to this Court
to challenge the unchanged environmental and regulatory
analysis conducted by the agency.

IV. Conclusion

For the reasons set forth above, Plaintiffs' motion for
summary judgment as to the First cause of action is
GRANTED. The 2017 Decision and the Acceptance of
Conveyance of the Grant Deed to the United States in trust
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for the Band are VACATED as unlawful. The parties' cross- at which time the Court will restore the case to the active

motions for summary judgment are DENIED as to Plaintiffs'
Third and Fourth causes of action, as those claims are unripe.

This action is STAYED from further proceedings pending

calendar and proceed to resolve any of Plaintiffs' remaining
causes of action not yet adjudicated by the Court.

IT IS SO ORDERED.

the agency's resolution of the appeals of the 2014 NOD in a

final agency action subject to judicial review. The case will

All Citations

be placed on the Court's inactive calendar. The parties are

ordered to notify the Court when a final agency action issues, 394 F.Supp.3d 1122

Footnotes

1
2

The Department Manual is available at https://www.doi.gov/elips/browse.

The final rulemaking for the 1989 revisions to 25 C.F.R. part 2 was issued by the Assistant Secretary pursuant to delegated
authority from the Secretary according to the Department Manual. See 54 Fed. Reg. at 6478 (citing 209 DM 8); id. at
6483 (final rulemaking signed by Ross O. Swimmer in his capacity as Assistant Secretary).

Title 1l has since been amended to allow for a wider range of officials to authorize a wiretap application. See 28 U.S.C.
§ 2516(1).

The Court in Giordano did not explicitly rely on the canon of expressio unius in arriving at its conclusion, but the Court's
analysis in that case, as described in this Order, is consistent with the doctrine.

The parties' ability to move the appeal back to IBIA if no decision is rendered within 60 days pursuant to Section 2.20(e)
prevents against the dangers posed by a prolonged vacancy in the Assistant Secretary position, demonstrated by the
precise facts of this case. Had the appellants desired a speedier resolution of their appeals, moving for IBIA to take
back jurisdiction from the Assistant Secretary would have allowed the appeals to proceed forward under the normal IBIA
appellate procedure. Therefore, Section 2.20(e) precludes the argument that the exclusivity of the Assistant Secretary's
authority under Section 2.20(c) would place any appeals pending before the Assistant Secretary prior to a vacancy as
forever in review purgatory until a new Assistant Secretary is appointed.

As discussed above, the applicable agency regulations, including Section 2.20(c), were revised in 1989 and have been
in effect ever since, satisfying the requirement under the FVRA that the regulation at issue be in effect during the 180-
day time period preceding the date Washburn resigned as Assistant Secretary. See 5 U.S.C. § 3348(a)(2)(B)(ii).
Because former Assistant Secretary Washburn did not assign the appeals of the 2014 NOD to Principal Deputy Roberts
within 20 days of IBIA receiving the notices of appeal as required by Section 2.20(c)(2), the agency did not adhere to
the proper procedures for delegating non-final decisionmaking authority to Principal Deputy Roberts. For this reason, the
2017 Decision cannot stand as a non-final agency action subject to further review by IBIA. The Assistant Secretary's
failure to assign the appeals to a Deputy under Section 2.20(c)(2) thus provides a related basis for granting summary
judgment for Plaintiffs on the question of Principal Deputy Roberts' authority to issue any decision on the appeals. As
analyzed in this Order, only the Assistant Secretary position had the authority to decide the appeals of the 2014 NOD,
and therefore the 2017 Decision issued by Principal Deputy Roberts must be vacated in its entirety.

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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Russell on Arbitration 6:4 (23d ed)

Russell on Arbitration, 23d Database updated September 2009
David St. John Sutton, Judith Gill and Matthew Gearing

Chapter 6. The Award

6:4. Relief and remedies available to the tribunal

6-096 Relief and remedies available. The Arbitration Act 1996 sets out the range of relief and remedies which the tribunal
may grant. Section 48 provides:

48. (1) The parties are free to agree on the powers exercisable by the arbitral tribunal as regards remedies.
(2) Unless otherwise agreed by the parties, the tribunal has the following powers.

(3) The tribunal may make a declaration as to any matter to be determined in the proceedings.

(4) The tribunal may order the payment of a sum of money, in any currency.

(5) The tribunal has the same powers as the court—

(a) to order a party to do or refrain from doing anything;
(b) to order specific performance of a contract (other than a contract relating to land);

(c) to order the rectification, setting aside or cancellation of a deed or other document.

6-097 Party autonomy. As with so many provisions of the Arbitration Act 1996, s.48 makes clear that party autonomy prevails
and preserves the parties' right to extend or restrict the tribunal's powers as regards remedies by agreement in writing. 306 Tndeed

the parties may agree to confer on the tribunal powers which would not be available to the court. 307 1n the absence of contrary
agreement between the parties the tribunal has the powers set out in s.48(3) to (5), although these are not necessarily the only

powers it will have. 308

(a) Directing payment of money

6-098 Directing payment. The most common form of relief granted in an award is a direction for the payment of money. 309

This may be either as a debt due or by way of damages or as a payment due in satisfaction of a claim for restitution. 310 Section
48(4) confirms the tribunal's power to order the payment of a sum of money, provided the parties have not agreed otherwise
in writing 311 in the arbitration agreement.

6-099 To whom payment should be made. Where an award directs the payment of money, it will usually be payment by one

party to the reference to the other party and the award should set out clearly who is to make payment to whom. 312 There is
old authority that an award directing payment of a sum of money to a third party is void unless the payment is for the benefit

of one of the parties to the reference, and the onus of showing that benefit is on the party seeking to enforce the award. 312

6-100 Terms of payment. A tribunal may fix the time at which payment is to be made 313 and it may direct that payment

be made in instalments, with the whole becoming payable if one instalment remains unpaid. 314 There is old authority that a
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tribunal may order the payment of additional sums for delay in carrying out its award and that this will be regarded as in the

nature of liquidated damages rather than as a penalty. 315 1t seems unlikely that such a course would now be adopted in the

light of the statutory provision for the tribunal to award interest. 316

6-101 Currency of payment. Section 48(4) of the Arbitration Act 1996 provides that an award may order payment to be made
in any currency. The proper construction of this section was considered by the House of Lords Lesotho Highlands Development

Authority v Impreglio SpA where Lord Phillips explained that there are two possible ways of interpreting the provision. 317 The
first is to treat it as simply conferring a procedural power to make an award in any currency, not thereby affecting the existing
substantive law concerning awards in a foreign currency. This was the view favoured by the majority in Lesotho Highlands
Development Authority v Impreglio SpA. The alternative approach, favoured by Lord Steyn, was that s.48(4) represented a
change in the substantive law, by introducing an unconstrained power to make an award in any currency. This was rejected by

the majority on the basis that if those who drafted the Act had intended to give such a broad discretion they would have done

so more clearly, but the matter cannot be considered entirely free from doubt. 318

Assuming that the existing principles of English law do apply to the exercise of discretion under s.48(4) 319 then the tribunal

should make the award in the proper currency of the contract under which the dispute arose unless the parties have expressly or

impliedly agreed otherwise in writing. 320 The proper currency of the contract is the currency with which payments under the

contract have the closest and most real connection or, if there is none, the currency which most truly expresses the claimant's

loss. 3! Anaward in a foreign currency may be enforced in England without the need to convert it to sterling. 322

6-102 Certificates as a condition precedent. Certain building and engineering contracts make the issue of an architect's or
engineer's certificate a condition precedent to a contractor's right to payment for the work done. Where there has been no
certificate and the contractor claims payment, the tribunal may still be able to decide the rights and obligations of the parties,

including what sum should be paid to the contractor. 323 Assuming that the tribunal does have such jurisdiction, its award may
itself take the place of the certificate, depending upon whether this power has been conferred on the tribunal.

6-103 Exemplary damages. English law permits the award of exemplary or, as they are known in some jurisdictions, punitive

damages in actions in tort in three cases. 324 In the arbitration context, there are two issues to be considered in relation to
exemplary damages. The first is whether the tribunal has power to make an award providing for the payment of exemplary
damages. The second is whether, assuming the tribunal does make such an award, it is enforceable. The present discussion of
the topic will be limited to addressing these two issues in the context of English law on the subject.

6-104 Power to award exemplary damages. The first issue is whether a tribunal sitting in England and applying English
substantive law would only be entitled to award exemplary damages in cases in which an English court applying English law

would be able to do so, i.e. in the three cases set out in the footnote to the previous paragraph. Prior to the Arbitration Act

1996 the answer was probably yes, 323 although there was no direct authority on the point. Given that most arbitrations are

concerned with contractual rather than tortious claims, this lack of any decided cases on the point was perhaps unsurprising.
Different considerations would have applied, however, to a tribunal sitting in England and applying a foreign substantive law.
The scope of the tribunal's power to award exemplary or punitive damages would in such cases have been determined, first, by
the scope of the arbitration agreement, (i.e. whether it was sufficiently widely drafted so as to permit, or at least not to exclude,
such an award) and, secondly, by the extent to which, if at all, the foreign substantive law permits such an award.

6-105 Has the Arbitration Act 1996 changed the position? Arguably the position has changed with the passing of the 1996

Act, at least where the parties have agreed that the tribunal shall have power to award exemplary damages. Section 48 of the

326

Arbitration Act 1996 makes clear that the parties are free to agree in writing on what powers the tribunal should have as

regards remedies and they are not restricted to those that would be available to the court. 327 Presumably, therefore, the parties

could by agreement give the tribunal an unfettered right to award exemplary damages if it considered this appropriate. 328

6-106 Enforcement of award of exemplary damages. There is no decided case on the question whether an English court
would enforce an award of exemplary damages made in an arbitration with its seat in England and, if so, in what circumstances.
In the light of 5.48 of the Arbitration Act 1996 it seems likely that it would do so if the parties had expressly agreed to give the
tribunal power to award exemplary damages or had chosen an applicable substantive law that permits the award of exemplary
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damages in the circumstances of the particular case. The court would, however, look very closely at the agreement and would
seek to construe it narrowly. If a tribunal purported to award exemplary damages in the absence of express agreement between
the parties that it should do so, and in circumstances where under English law there is no entitlement to them, the award would be
vulnerable to challenge for both serious irregularity under s.68 and for error of law pursuant to s.69 of the Arbitration Act 1996.

Difficulties may arise in the context of international arbitrations where, for example, an award has been made at a seat of
arbitration and under an applicable substantive law both of which permit the award of exemplary damages, and enforcement
is sought in another jurisdiction which does not permit such awards, or at least not in those circumstances. If enforcement is

being sought of a New York Convention award 329 an English court would be likely to enforce the award notwithstanding that

it provides for exemplary damages in circumstances where they would not be available under English law. The most obvious
ground for not doing so would be to assert that the award is contrary to public policy but it is difficult to see what concerns of
this nature would arise given that exemplary damages are available as a matter of English law, albeit in limited circumstances.

(b) Injunctive relief

6-107 Power to grant injunctions. The Arbitration Act 1996 has clarified the power of the tribunal to grant injunctive relief.
Unless the parties have agreed otherwise in writing, 30 ynder s.48(5)(a) it has the same power as the court to order a party to

do or refrain from doing anything. A tribunal can therefore include in its award permanent injunctive relief. 31 The position
in relation to interim injunctions is dealt with at paras 5-077 above.

(¢) Specific performance

6-108 Power to order specific performance. Section 48(5)(b) of the Arbitration Act 1996 provides that the tribunal has the
same power as the court to order specific performance of a contract other than a contract relating to land. 332 A contract relating

to land is one which creates or transfers an interest in land. >>> In the event of a failure to comply with the tribunal's award, the

coercive powers of the court may be available once steps have been taken to enforce the award. 334

(d) Declaratory relief

6-109 Power to make declarations. A tribunal has power under s.48(3) of the Arbitration Act 1996 to make declarations in

an award as to any matter to be determined in the proceedings, provided the parties have not agreed otherwise in writing 333

in the arbitration agreement. 336 A declaration may be made with or without a decision on a related money claim and will be
appropriate, for example, where the parties simply want a decision on their rights, or to determine the existence or meaning
of a contract. Declarations are often sought together with orders for specific performance. The reference in the statute to “any
matter to be determined” suggests that the power is to be construed widely.

6-110 When declaratory relief appropriate. A tribunal should take a similar approach to the court in deciding when to grant

declaratory relief. 37 In particular, it should avoid making declarations on academic or hypothetical questions or in respect of
claims which have not actually been made. As Lord Diplock said in Gouriet v Union of Post Office Workers, “it is when an
infringement of the plaintiff's rights in the future is threatened or when, unaccompanied by threats, there is a dispute between
parties as to what their respective rights will be if something happens in the future, that the jurisdiction to make declarations
of right can be most usefully invoked. But the jurisdiction of the court is not to declare the law generally or to give advisory
opinions; it is confined to declaring contested legal rights, subsisting or future, of the parties represented in the litigation before

it and not those of anyone else.” 338 1 may also be appropriate to seek a declaration of a subsisting right, such as an entitlement
to indemnification under a policy of insurance, although this will usually be accompanied by a request for an order for payment
of monies due under the policy.

(e) Contribution
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6-111 Power to order a contribution. A tribunal may have power to order a contribution under s.1 of the Civil Liability
(Contribution) Act 1978. The position was considered by the Court of Appeal in Société Commerciale de Reassurance v Eras

(International) Limited and Others 339 but, at least in relation to a tribunal sitting in England, no firm conclusion was reached.

However in Wealands v CLC Contractors Ltd>*°

d341

the same court expressed the view that the tribunal did have such power. This

decision was followed in X Ltd v Y Lt where the court made clear that if the arbitration clause is drafted in appropriate
terms, it may encompass a claim for contribution under the Civil Liability (Contribution) Act 1978, notwithstanding that such
claims are not specifically addressed in s.48 of the Arbitration Act 1996.

6-112 The current position. It is clear that if the arbitration agreement specifically confers jurisdiction to order a contribution

under the 1978 Act then this will be upheld, given the parties' right to agree on the remedies available 32383 Tpe position is
more uncertain in the absence of a clear provision in the arbitration agreement conferring jurisdiction to order a contribution. In

Wealands v CLC Contractors Ltd, 344 Where a party sought to resist a stay of court proceedings, the court decided that even if an
arbitrator would lack power to determine a right of contribution under the 1978 Act that would not be a good reason for refusing
a stay, because, by agreeing to arbitration, the parties would be deemed to have agreed to forego any right to that remedy. The
court went on to consider, obiter dicta, the existence of the jurisdiction and, relying on the argument that tribunals in England

have implied powers to exercise “every right and discretionary remedy given to a Court of law”, 343 the court concluded,

somewhat tentatively, that an arbitrator was empowered to order a contribution. In X Ltd v Y Ltd, 346 although it was accepted

in principle that an arbitration agreement may be drafted in sufficiently wide terms so as to encompass a claim for contribution
under the Civil Liability (Contribution) Act 1978, a provision in that case that “all disputes, differences or questions between
the parties to the Contract with respect to any matter or thing arising out of or relating to the Contract ... shall be referred to the
arbitration” was held not to achieve that result. The safest approach if it is contemplated that a claim for a contribution is to fall
within the tribunal's jurisdiction is to provide for this expressly in the arbitration agreement.

() Indemnity

6-113 Power to order indemnity. Whether there is power to order an indemnity is not specifically addressed in s.48 of the
Arbitration Act 1996, perhaps because it is subsumed within the power to order the payment of a sum of money and/or to make
a declaration of the right to be indemnified. If the amount of the indemnity cannot be ascertained, for example because it will
depend upon the amount, if any, payable to a third party, then the tribunal may grant a declaration of the right to be indemnified
and/or may refrain from issuing its final award until the amount payable can be fixed.

(2) Rectification, setting aside or cancellation of a deed or other document

6-114 Power to make order. Section 48(5)(c) of the Arbitration Act 1996 provides that the tribunal has the same power as the
court to order the rectification, setting aside or cancellation of a deed or other document. This statutory provision has clarified

an area of the law which previously turned on construction of the arbitration agreement and whether it was in sufficiently broad

terms to confer this power. 347

(h) Interest

6-115 Statutory power to award interest. The tribunal has a power to award interest under s.49 of the Arbitration Act 1996.

6-116 Party autonomy. As with so many provisions of the Arbitration Act 1996, 5.49 makes clear that party autonomy prevails

348

and preserves the parties' right to agree what powers, if any, the tribunal shall have as regards the award of interest. Again

the parties may agree to confer on the tribunal powers which would not be available to the court. 349 In the absence of agreement

350

between the parties the tribunal has the powers set out in 5.49(3) to (5), although these are not necessarily the only powers

it will have as 5.49(6) of the Arbitration Act 1996 preserves any other power of the tribunal to award interest. 31

6-117 Pre- and post-award interest. The section draws a distinction between interest payable up to the date of the award, and
interest payable thereafter on the sums awarded. The former is dealt with in s.49(3) and the latter in 5.49(4). The provisions
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are the same save for the period over which interest may be awarded and on what. Pre-award interest may be given on any

5

amount awarded by the tribunal or any sum which is claimed in the arbitration 352 and post-award interest may be given on

the outstanding amount of any award. Prior to the 1996 Act post-award interest accrued automatically. 353 It no longer does

so and, unless there is provision for post-award interest in the arbitration agreement or any applicable rules, 354 it should be

the subject of a specific claim in the arbitration. 333

6-118 Interest on sums which are claimed in the arbitration. It is clear from 5.49(3)(b) that the tribunal has power to award
interest on sums paid even though it has not reached the stage of making an award in respect of them, provided that those sums
were claimed in the arbitration. Correspondingly, the tribunal has no power under the section to award interest on sums paid
prior to the arbitration being commenced because they are not claimed in the arbitration.

6-119 Amounts payable following declaratory award. Interest may also be awarded where a sum is payable in consequence
of a declaratory award made by the tribunal under s.49(5) of the Arbitration Act 1996. The provision was considered in Durham

CCv Darlington BC 356 and the court concluded that it had to be construed consistently with the remainder of the section, such

that a tribunal was only empowered to award interest in circumstances where, had it made a monetary award, interest could

have been awarded under s.49(3). 357

6-120 Simple or compound interest. Unlike its predecessor, 358 Which referred only to simple interest, ss.49(3) and (4) of
the Arbitration Act 1996 give the tribunal power to award simple or compound interest. 359 This reflects the position under
the rules of various arbitration institutions which empower the tribunal to award compound interest. 360 Compound interest

is to be awarded on a compensatory basis and the power should not be used in order to punish the payer. 31 In most cases
however compound interest will reflect more accurately than simple interest the loss caused to a party by not having the sum

awarded at his disposal. 362

6-121 Rate of interest. The tribunal has a discretion as to the rate of interest to be applied, but it should keep in mind that the
purpose of interest is to compensate the successful party for not having had at his disposal the amount awarded for a period of
time. This is underlined by the reference in s5.49(3) and (4) to interest being awarded as the tribunal considers meets the justice
of the case. The contract may itself specify an interest rate for unpaid sums. Alternatively, the tribunal may adopt a rate at or

above the bank borrowing rate(s) for the period in question. 363 As regards post-award interest it is usual to award a similar

rate to the prevailing “judgment rate”. 364

6-122 Period of pre-award interest. Section 49(3) also gives the tribunal a discretion as to the dates from which interest is
to be paid and with what rests. Interest may be awarded under this subsection up to the date of payment of any sum which is

claimed in the arbitration or on any amount awarded up to the date of the award, whichever is the earlier. Interest will usually be

awarded from the date when the sum paid or awarded originally fell due and the cause of action in respect of that sum arose. 365

6-123 Period of post-award interest. Subsection 49(4) gives the tribunal a discretion to award interest from the date of its
award, or any later date, until payment on the outstanding amount of any award. It may also award rests in interest during this

period. The subsection makes clear that the power extends to awarding interest on awards in respect of interest and/or costs. 366

6-124 Power should normally be exercised. The tribunal should normally exercise its power to award interest in the absence

of a good reason not to. 367 As Lord Denning M.R. stated in Panchaud v Pagnan: “In a commercial transaction if the plaintiff
has been out of his money for a period, the usual order is that the defendant should pay interest for the time for which the sum

has been outstanding. No exception should be made except for good reason.” 368

6-125 Effect of delay. Delay in bringing a claim is not of itself a good reason for refusing interest unless the delay is exceptional

and inexcusable. 369-370

6-126 Award silent on interest. If a party has sought interest on sums payable or found to be due but the award is silent on the
subject, it may be susceptible to challenge on the grounds of serious irregularity under s.68(2)(d) of the Arbitration Act 1996
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for failing to deal with an issue put to the tribunal. 371 Where the omission is due to a clerical mistake or error arising from an

accidental slip or omission, it may be corrected by the tribunal under s.57(3)(a) of the Arbitration Act 1996. 372 However, it

will usually be more appropriate to exercise the power under s.57(3)(b) to make an additional award in relation to interest. 373

6-127 Other power to award interest. Section 49(6) specifically preserves any power of the tribunal to award interest other
than under the statute. This is a saving provision, such that the other power to award interest will not be ousted by the statutory
regime, but nor does the existence of the other power preclude the exercise of the powers under the remaining provisions of

5.49.37% 1n practice such “other” power will most commonly arise where there is an express or implied contractual right to

interest.>’> Various sets of arbitration rules contain such a power. 376

6-128 Overriding contractual right to interest. Subject to what the parties may have agreed shall be the tribunal's powers as
to interest, under s.49 the tribunal has a discretion whether to exercise its power to award interest, although as set out in para.6—
124 the power should normally be exercised. If, however, there is a contractual right to interest then it must be awarded. The

contractual right may be to receive compound interest and, if so, this must be awarded. 377

© Thomson Reuters (Legal) Limited 2013

Footnotes

306 The requirement for any agreement between the parties to be “in writing” stems from s.5(1) of the
Arbitration Act 1996, although the section gives the expression a broad meaning.

307 This was clearly the intention: see para.234 of the DAC report. See also the discussion in relation to
exemplary damages at paras 6103 et seq. below.

308 See, e.g. para.6—113 below concerning the tribunal's power to order an indemnity. Also the parties may
agree to confer powers under s.48(1) in addition to those under s.48(3) to (5).

309 See also paras 6-115 ef seq. below on interest payable on monies awarded.

310 As in Cameroon Airlines v Transnet Ltd [2004] EWHC 1829.

311 The requirement for any agreement between the parties to be “in writing” stems from s.5(1) of the
Arbitration Act 1996, although the section gives the expression a broad meaning.

311a See para.6—092 above.

312 Wood v Adcock (1852) 7 Ex. 468 21 L.J. Ex. 204.

313 Armitage v Walker (1855) 2 Kay & J. 211.

314 Royston v Rydal (1605) Rolle Ab. Arb. H 8 Com. Dig. Arb. E. 15; Kockill v Witherell (1672) 2 Keb. 838.

315 Parfitt v Chambre (1872) L.R. 15 Eq. 36.

316 Section 49 of the Arbitration Act 1996 and see further para.6—115 below.

317 [2005] UKHL 43;[2006] 1 A.C. 221 at [49].

318 Although the remaining four Law Lords questioned Lord Steyn's interpretation, Lord Hoffmann preferred
to express no opinion on the point.

319 In Lesotho Highlands Development Authority v Impreglio SpA [2005] UKHL 43; [2006] 1 A.C. 221 Lord
Phillips specifically referred to the following statement of the position set out in the 22nd edition of this
book.

320 The requirement for any agreement between the parties to be “in writing” stems from s.5(1) of the
Arbitration Act 1996, although the section gives the expression a broad meaning.

321 Jugoslavenska Oceanska Providba v Castle Investment Co Inc [1974] Q.B. 292; Services Europe
Atlantique Sud (Seas) of Paris v Stockholms Rederiaktiebolag Svea of Stockholm (“The Folias”) [1979]
A.C. 685.

322 Miliangos v George Frank (Textiles) Ltd [1976] 1 Lloyd's Rep. 201.

323 See further Keating on Building Contracts (8th edn), para.5-015.
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These are, first, oppressive, arbitrary or unconstitutional actions by servants of the government; second,
where the defendant's conduct has been calculated by him to make a profit for himself which may well
exceed the compensation payable to the plaintiff; and, third, where there is express authorisation by
statute: Rookes v Barnard [1964] A.C. 1129, HL.. A detailed discussion of the subject is beyond the scope
of this book but the reader is referred to McGregor on Damages (17th edn) Ch.11.

On the basis that the availability of exemplary damages concerns heads of damage rather than
quantification and is therefore to be determined by the substantive law.

The requirement for any agreement between the parties to be “in writing” stems from s.5(1) of the
Arbitration Act 1996, although the section gives the expression a broad meaning.

See para.6—097 above.

There are at least two possible arguments against this. First, it would involve the tribunal deciding the
case other than in accordance with English law. The tribunal is entitled to do so if empowered by the
parties under s.46 of the Arbitration Act 1996. Secondly, it is arguably contrary to public policy and the
exclusion of exemplary damages would be considered a “safeguard ... necessary in the public interest”
under s.1(b) of the Arbitration Act 1996. This is considered further in the context of enforcement of an
award of exemplary damages: see para.6—106 below.

See further paras 8—021 ef seq. below for enforcement of New York Convention awards.

The requirement for any agreement between the parties to be “in writing” stems from s.5(1) of the
Arbitration Act 1996, although the section gives the expression a broad meaning. See for example Vertex
Data Science Ltd v Powergen Retail Ltd [2006] EWHC 1340 where the parties excluded the power to
grant injunctions under s.48.

In contrast, the court's power under s.44 of the Arbitration Act 1996 is limited to interim injunctive relief:
see paras 7—180 ef seq. below.

Formerly s.15 of the Arbitration Act 1950. The proviso in s.15 referred to contracts relating to land or any
interest in land, but there was no intention to change the law in this regard: see para.234 of the DAC report.
Telia Sonera AB v Hilcourt (Docklands) Ltd [2003] EWHC 3540. That case also clarified that it is the
relevant contractual obligation of which specific performance is sought that must not relate to land, not
the contract as a whole.

The English court may be unable to lend its coercive powers if the respondent and/or the subject matter
of the award is abroad, but a foreign court may enforce the award. As to enforcement, see paras §—002
et seq. below.

The requirement for any agreement between the parties to be “in writing” stems from s.5(1) of the
Arbitration Act 1996, although the section gives the expression a broad meaning.

As to enforcement of declaratory awards see para.8—012.

The court's power is set out in CPR, 1.40.20.

[1978] A.C. 435 at 501. CPR r.40.20, introduced since that case was decided, does not expressly limit
the power to declarations “of rights”. See generally Woolf, The Declaratory Judgment (3rd edn).
[1992] 1 Lloyd's Rep. 570.

[1999] 2 Lloyd's Rep. 739.

[2005] B.L.R. 341.

Pursuant to s.48(1) of the Arbitration Act 1996.

[1999] 2 Lloyd's Rep. 739.

The argument (which was set out by Mustill L.J. in the Eras case) is that it is to be implied that the tribunal
has the same powers as would have been available in a court of law having jurisdiction to decide the same
subject matter. This argument is based on the quoted text from Tucker L.J. in Chandris v Isbrandtsen-
Moller [1951] 1 K.B. 240; [1950] 2 All E.R. 618 relying on Edwards v Great Western Railway (1851)
11 C.B. 588. In the latter case the award was the result of a reference by consent order in a trial at Nisi
Prius and accordingly it would have been natural to assume that the tribunal's powers concerning interest
were the same as those of the jury whom it replaced. It is questionable how much weight can be placed
on this argument given the number of implied terms specifically mentioned in the Arbitration Act 1996
and the terms of the 1978 Act itself, but it nevertheless formed the basis of the court's tentative decision
in the Wealands case.

[2005] B.L.R. 341.
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The trend was generally towards construing arbitration clauses so as to permit the tribunal to order
rectification: Ethiopian Oilseeds & Pulses Export Corp v Rio Del Mar Foods Inc [1990] 1 Lloyd's Rep.
86; Ashville Investments Ltd v Elmer Contractors Ltd [1988] 2 Lloyd's Rep. 73, CA; [1988] 3 W.L.R. 867.
Cf. Crane v Hegeman-Harris Co Inc [1939] 4 AILE.R. 68, CA; Printing Machinery Co Ltd v The Linotype
& Machinery Ltd [1912] 1 Ch. 566; Fillite (Runcorn) Ltd v Aqua-Lifi 26 Con. L.R. 66 45 B.L.R. 27.
See Socony Mobil Oil Co Inc v West of England Ship Owners Mutual Insurance Association Ltd (The
“Padre Island”) (No.2) [1989] 1 Lloyd's Rep. 239, CA. The intention to exclude interest need not be
contained in the arbitration clause itself, provided it can be construed as part of the arbitration agreement.
The DAC report does not spell this out as it does at para.234 in relation to remedies under s.48 of the
Arbitration Act 1996, but the freedom given to the parties to agree these powers is on the face of it the
same subject perhaps to public policy considerations.

Selection of a particular governing law will not constitute agreement between the parties for the purposes
of's.49 because it does not constitute an agreement in writing in accordance with s.5(1) of the Arbitration
Act 1996: see Lesotho Highlands Development Authority v Impreglio SpA [2005] UKHL 43; [2006] 1
A.C. 221 at [37].

See also para.6—127 below.

Assuming that the sum claimed became payable prior to the making of the award: see Durham CC v
Darlington BC [2003] EWHC 2598.

Pursuant to s.20 of the Arbitration Act 1950.

Pirtek (UK) Ltd v Deanswood Ltd [2005] EWHC 2301; [2005] 2 Lloyd's Rep. 728. See for example
art.26.6 of the LCIA Rules.

Walker v Rowe [2000] 1 Lloyd's Rep. 116. The respondent is named in the official transcript as Rome,
rather than Rowe.

[2003] EWHC 2598.

Although there was a declaratory award in that case, nothing fell due until service of a notice and the
sum was not therefore payable consequent upon the declaratory award.

Section 19A of the Arbitration Act 1950.

See further para.237 of the DAC report which addresses the concerns which had been expressed about
conferring a power to award compound interest.

See, e.g. the LCIA Rules, Art.26.6.

See para.237 of the DAC report.

See the discussion in Sempra Metals Ltd (formerly Metallgesellschaft Ltd) v Inland Revenue
Commissioners [2007] UKHL 34.

As to the rate of interest to be applied generally, see Tate & Lyle Food and Distribution Ltd v Greater
London Council [1981] 3 Al E.R. 716.

8% per annum as at July 2007. Section 49(4) has introduced a substantive change by giving the tribunal
considerably more discretion with regard to post-award interest. Its predecessor, s.20 of the Arbitration
Act 1950, specifically provided for an award to carry interest at the same rate as a judgment debt unless
the award directed otherwise. Thus there was an entitlement to post-award interest where the award itself
was silent on the issue. The tribunal could direct that no post-award interest was payable, but it did not
have power to give post-award interest at any rate other than that applicable to a judgment debt: see
Timber Shipping Co SA v London and Overseas Freighters Ltd [1972] A.C. 1 at [21]. There is apparently
no such restriction as to the rate to be applied under s.49(4).

BP Chemicals Ltd v Kingdom Engineering (Fife) Ltd [1994] 2 Lloyd's Rep. 373.

The liability to pay interest under s.49 is a liability in debt and can be enforced as such, with interest
accruing on the unpaid debt: Coastal States Trading (UK) Ltd v Mebro Mineraloelhandelsgesellschaft
GmbH [1986] 1 Lloyd's Rep. 465. Further, s.49 has removed a possible anomaly under the earlier statute
whereby, as the entitlement to post-award interest arose by statute rather than under the award, it may
not have been recoverable when seeking to enforce the award in another jurisdiction under the New York
Convention.

Wildhandel N.V. v Tucker and Cross [1976] 1 Lloyd's Rep. 341.

[1974] 1 Lloyd's Rep. 394 at 411.

Panchaud v Pagnan [1974] 1 Lloyd's Rep. 394. In Antclizo Shipping Corporation v Food Corporation
of India (The “Antclizo”) (No.2) [1991] 2 Lloyd's Rep. 485 arbitrators were appointed in 1975 to hear
disputes under a charterparty. There followed a prolonged delay and both arbitrators died. Two fresh
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arbitrators and an umpire were appointed in July 1989. The umpire found that the failure to pursue the
arbitration for eight years from 1975 to 1983 was due in part to the pendency of other arbitrations between
the same parties raising similar issues. However, there was no agreement to “freeze” the arbitration. He
found that the delay was an inordinate and unreasonable failure to prosecute the claim and declined to
award interest for those eight years. The court would not interfere, holding that he was entitled to take
an overall view of the position in exercising his discretion.

See paras 8093 et seq.. below.

See Pancommerce SA v Veecheema BV [1983] 2 Lloyd's Rep. 304 and see para.6—167 below.

See para.6—171 below.

Lesotho Highlands Development Authority v Impreglio SpA [2005] UKHL 43; [2006] 1 A.C. 221 at [38].
Mustill & Boyd p.393 identify a number of other circumstances which could give rise to some “other
power” to award interest. These are (1) interest as special damages for the late payment of money, (2) the
equitable right to interest in relation to profits arising from a breach of fiduciary duty, and (3) where the
claim is one which falls within the Admiralty jurisdiction of the High Court but is referred to arbitration.
See for example LCIA Rules, Art.26.6.

National Bank of Greece SA v Pinios Shipping Co (No.l) and George Dionysios Tsitsilianis (The
“Maira”) (No.3) [1990] 1 Lloyd's Rep. 225.
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1. INTRODUCTION

L. This Declaration is the product of an Independent Review (IR) authorized under the
Bylaws of the Internet Corporation for Assi gned Names and Numbers (ICANN). Those
Bylaws contemplate that:

ICANN shall have in place a separate process for independent third-party review of
Board actions alleged by an affected party to be inconsistent with the Articles of
Incorporation or Bylaws.”

2. Under those Bylaws, standing is conferred on:“[ajny person materiall y affected by a
decision or action by the Board that he or she asserts is inconsistent with the Articles of
Incorporation or Bylaws.”

3. These proceedings arise out of separate applications by subsidiaries of the complainant,
Donuts, Inc., to manage specific gTLDs available under the New gTLD Program authorized by a
decision of the ICANN Board in June 2011.* That Program was designed to make available for
use an extensive range of new g'TLDs and constitutes, according to ICANN, "by far ICANN's
most ambitious expansion of the Internct's naming system.” [t was undertaken with a view to
“enhancing competition and consumer choice, and enabling the benefits of innovation via the
introduction of new gTLDs ..."

4. The Program had been several years in development, and reflects diverse input from
“representatives from a wide variety of stakeholder groups.”” The resulting policies and
details of implementation are largely consolidated in the “Applicant Guidebook” {Guidebook)
—an essential document to which reference will often be made below.

I1. THE PARTIES

? ICANN Bylaws, Article IV, Section 3.
*1d., para. 2.
* Preamble to Guidebook.
* Remarks attributed to [ICANN by the Booking.com IR Panel, Declaration of March 3, 2015, para.16.
“1d.
7 Specifical ly:
[Gjovernments, individuals, civil society, business and intellectual property constituencies,
and the technology community - were engaged in discussions for more than 18 months on
such questions as the demand, benefits and risks of new gTLDs, the selection criteria that
should be applied, how gTLDs should be allocated, and the contractual conditions that should
be required fornew gTLD registries going forward.
Guidebook, (Preamble).
® Guidebook, at i-1. states in relevant part: "This.....Guidebook is the implementation of Board approved
consensus policy concerning the introduction of new gTLDs, and has been revised extensively via public
comment and consultation over a two-year period.”




5. The entity requesting review in this procecding, Donuts, Inc., (Donuts) is a Delaware
corporation, having its principal place of business in Washington State. Donuts is the sole
owner of Steel Edge, LLC and Atomic Cross LLC, the two applicants for the strings giving
rise to this IR.

6. It is in the nature of an IR that [CANN is the responding party. ICANN is organized under
California law as a “non-profit public benefit corporation” and has it principal place of business
in California. By its articles of incorporation, ICANN is restricted to operating “exclusively for
charitable, educational, and scientific purposes within the meaning of...the Internal Revenue
Code.”” Its Articles elaborate on these purposes and give a sense of ICANN’s distinctive
character:

In furtherance of the foregoing purposes, and in recognition of the fact that the Internet
is an international network of networks, owned by no single nation, individual or
organization, the Corporation shall... pursue the.. -purposes of lessening the burdens of
government and promoting the global public interest in the operational stability of the
Internet by (i) coordinating the assignment of Internet technical parameters as needed to
maintain universal connectivity on the Internet; (i1) performing and overseeing
functions related to the coordination of the Internet Protocol ("IP") address space; (iii)
performing and overseeing functions related to the coordination of the Internet domain
name system ("DNS"), including the development of policies for determining the
circumstances under which new top-level domains are added to the DNS root system;
(iv) overseeing operation of the authoritative Internet DNS root server system; and (v)
engaging in any other related lawful activity in furtherance of items (i) through (iv)."”

7. As stated by the /CM Registry Panel, “ICANN is no ordinary non-profit California
corporation. The Government of the United States vested regulatory authority of vast
dimension and pervasive global reach in ICANN."!!

IH. THE PANEL’S MANDATE IN BRIEF

8. As more fully discussed below in connection with the Panel’s Analysis of the Parties’
arguments, the Panel’s mandate is highly limited. The Panel is called upon to evaluate only
acts (and certain failures to act) of the ICANN Board. The Panel is asked to Judge such
conduct against [CANN’s Bylaws and Articles, and to do so in light of a prescribed standard
of review. The Panel serving in the Merck IR ' described the exercise as follows:

[Tihe Independent Review Process is a bespoke process, precisely circumscribed. The
precise language used in Article I'V. Section 3.4 requires the party seeking to contest an
action of the Board to identify exactly such action, and also identify cxactly how such
action is not consistent with the Articles of Incorporation and Bylaws. Thus, a panel is

" ICANN Articles, Article 3.

" ICANN Artices, Article 3.

oY Registry IR Declaration of Feb. 19, 2010, para. 136.
¥ Merck IR Declaration of Dec. 10, 2015.



required to consider only the precise actions contested. Such a contesting party also
bears the burden of persuasion.’

V. SOURCES OF PROCEDURAL AND SUBSTANTIVE GUIDANCE

9. This IR is administered by the International Centre for Dispute Resolution (ICDR) under
its Arbitration Rules as augmented by the “ICDR Supplementary Procedures for [the
ICANN] Independent Review Process.” The latter ICDR text was produced pursuant to a
mandate, found in the ICANN Bylaws. "

10. Given the Panel’s mandate, suhstantive guidance necessarily comes from ICANN’s
Articles and it Bylaws. Additional sources include the Guidebook, as the principal
embodiment of ICANN’s documented policies, and “relevant principles of international law
and applicable international conventions and local law.”"

11, The parties have debated under] ying facts and the meaning of provisions within certain
ICANN constituent sources, including, in particular, ICANN’s Articles, Bylaws and the
Applicant Guidebook. They have not, however, appreciably relied on particular bodies of
substantive law, and correspondingly have not offered any conflicts of law analyses.

V. PROCEDURAL HISTORY

A. Procedural Events before this Proceed ing
12.

On June 13, 2012, Donuts, through its subsidiary Steel Edge, LLC, applied for the string
SPORTS.

On June 13, 2012, Donuts, through its subsidiary Atomic Cross, LLC, applied for the string
RUGBY.

On March 13, 2013, the International Rugby Board (IRB) filed a community objection to
Donuts® application to manage the RUGBY registry.

On March 13, 2013, SportAccord (SA) filed a community objection to Donuts’ application to
manage the .SPORTS registry.

On January 21, 2014, ICC Expert Jonathan Taylor issued his determination sustaining Sport
Accord’s objection to Steel Edge’s application to administer the registry for SPORTS.

On January 31, 2014, ICC Expert Mark Kantor issued his determination sustaining IRB’s
objection to Atomic Cross’ application to administer the registry for .RUGBY.

 Merck IR Declaration, para. 22.

" See Bylaws, Article 1V, Section 3, para. 8. In the event “there is any inconsistency between [the ICDR]
Supplementary Procedures and the [ICDR] Rules, [the ICDR] Supplementary Procedures wil} govern,
[CDR Supplemental Procedures, Section 2.

"ICANN is charged with carrying out its activities in conformity with “relevant principles of
international law and applicable international conventions and local law.” ICANN Articles, Article 4.




On March 24, 2014 (approximately), Donuts sought assistance from ICANN Ombudsman
Chris LaHatte in connection with objection rulings including those pertaining to .SPORTS
and .RUGBY.

On luly 8, 2014, Ombudsman Chris Lallatte, in a letter opinion, ruled that his compelency
was limited to considering certain matters of process fairness, and thus was not authorized to
review the complained-of interpretations of Guideboolk principles and law.

B. Procedural Events during this Proceeding

On October 8, 2014, Donuts filed a Request for IR with the [CDR.

On October 8, 2014 Donuts filed with the ICDR a request for relief under ICDR’s emergency
arbitrator Rules.

On November 14, 2014, ICANN filed a Consolidated Response to Donuts’ Request.

On November 21, 2014, Donuts agreed to withdraw its request for emergency relief in
exchange for certain undertakings by ICANN.

On July 14, 2015, between 10 and 11:30 a.m. the IR Panel convened with the Parties by
phone to conduct an organization meeting.

On Julyl7, 2015, the Panel issued its Procedural Order No 1.
On August 7, 2013, the Panel issued iis Procedural Order No. 2.

On August 11 and 12, 2015, the Panel received from the Parties “post-scripts” on the subject
of ICANN Bylaws, Article XI-A, Section 1 and jts bearing on Donuts’ requests for document
production,

On August 14, 2015, the Panel issued its Procedural Order No. 3.

On August 20, 2015, Donuts filed its Supplemental Memorandum in Support of its Request
for Independent Review,

On September 7, 2015, the Panel issued its Procedural Order No. 4.

On September 21, 2015, ICANN filed its Response to Donut’s Supplemental Memorandum in
Support of Request for Independent Review.

On September 24, 2015, the Panel by letter ruling informed the Partics that it had decided not
to admit the submissions of certain third parties.

On October 8, 2015, the Hearing for Argument was held at the AAA offices at 725 South
Figueroa Street, Suite 400, Los Angeles, CA.

On October 29, 20135, the Parties submitted Post-Hearing Briefs.

By email correspondence between January 4 and January 22, 2016, the Panel put questions to,
and received answers from, the Parties concerning, inter alia, aspects of the Record.

VI ICANN GUIDING PRINCIPLES AND VALUES
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14. Both parties 1o this IR rely on interpretations of ICANN’s Articles and Bylaws. IR Panels in
turn are required to compare Board conduct to those constituent documents. It has become
customary for IR Declarations to set out somewhat fully the more oft-relied upon provisions of
those sources. This Declaration foliows that pattern.

15. Fiest, ICANN’s Articles contain the following mandate:

[ICANN] shalf operate for the benefit of the Internet community as a whole, carrying
out its activities in conformity with relevant principles of international law and
applicable international conventions and local law and, to the extent appropriate and
consistent with these Articles and its Bylaws, through open and transparent processes
that enable competition and open entry in Internet-related markets. To this effect, the

. « - . . . . 1
Corporation shall cooperate as appropriate with relevant international organizations.'®

16. Article IIT of ICANN’s Articles requires ICANN constituent bodies to the “maximum extent
feasible” to practice transparency and to pursue fairness.'’

17. The ICANN Bylaws, Article 11, Section 3, requires, inter alia, that disparate treatment be
justified by a “substantial and reasonable” cause.

18. Finally, ICANN Bylaws, Article I, Section 2 enumerates “Core Vaiues.” Those values
are to guide decisions and actions of ICANN and its constituent bodies, but are not rules in a
technical sense.'® The enumerated values relied upon by Donuts in particular, are Nos. 6
through 10, as follows:

Ao

6. Introducing and promoting competition in the registration of domain names where
g o fac
practicable and beneficial in the public interest.

7. Employing open and transparent policy development mechanisms that (i) promote
well-informed decisions based on expert advice, and (ii) ensure that those entities most
affected can assist in the policy development process.

8. Making decisions by applying documented policies neutrally and objectively, with
integrity and fairness.

9. Acting with a speed that is responsive to the needs of the Internet while, as part of the
decision-making process, obtaining informed input [rom those entities most affected.

‘ ICANN Articles, Article 4.

" ICANN Bylaws, Article 111, Section 1, state: “lICANN...and its constituent bodies shall operate to

the maximum extent feasible in an open and transparent manner and consistent with procedures

designed 10 ensure fairness.”

' In this connection, the Bylaws advise:
[The enumerated] core values are deliberately expressed in very general terms, so that they may
provide useful and relevant guidance in the broadest possible range of circumstances. Because
they are not narrowly prescriptive, the specific way in which they apply, individually and
collectively, to each new situation will necessarily depend on many factors that cannot be fully
anticipated or enumerated; and because they are statements of principle rather than practice,
situations will inevitably arise in which perfect fidelity to all eleven core values simultaneousiy
is not possible.




10. Remaining accountable to the Internet community through mechanisms that
enhance ICANN's effectiveness.

oo
VH. THE APPLICATION AND OBJECTION PROCESSES INVOLVED IN THIS CASE
A. Donuts’ Applications

19. The Guidebook requires that all applicants specify if their application is “community-based™
(as opposed to “standard”—the default designation).”” A community-based gTLD is one that is
“operated for the benefit of a clearly delineated community.”*® The designation is intended “for
applications where there are unambiguous associations among the applicant, the community
served, and the applied-for gTLD string.”?! By contrast, a “standard” applicant “may or may not
have a formal relationship with an exclusive registrant or user population [and it] may or may not
employ eligibility or use restrictions.”*

20. The Guidebook provides that “[a] standard gTLD can be used for any purpose consistent

with the requirements of the application and evaluation criteria, and with the registry agree-
223

ment.

21. Rather than putsuing community-based applications in connection with .SPORTS and
-RUGBY, Donuts made “standard” applications, as it was fully entitled to do. Consequently, it
was not required to “substantiate [by written institutional endorsements in support of the
application] its status as representative of fa] community it names in the application™*nor to
“demonstrate an ongoing relationship with a clearly delineated comm unity” nor to represent that
it was applying for a string “strongly and specifically related to” a specific named community.
Other community-retated conditions also did not apply because Donuts’ applications were of the
standard type.”

22. Importantly, as seen in these proceedings. the fact that an application is not designated as
community-based does not preclude a “community objection” from being raised against it.

B. The Objections

1. In General

" Guidebook, at 1-25 through 1-26.

= Guidebook, at 1-25,

*U k.

1d.

2 d.

“d.

* Donuts, for instance. was not required to formulate, for later formalization in its registry agreement,
“dedicated registration and use policies for registrants in its proposed g TLD, including appropriate
security verification procedures, commensurate with the community-based purpose it has named.”
Guidebook, at 1-25. Similarly, unlike a successful community applicant, Donuts would not have been
required, after delegation, to undertake “certain ...contractual obligations to operate the gTLD ina
manner consistent with the restrictions associated with its community-based designation.” Id. at 1-27.




23. The Guidebook informs applicants that a formal objection may be filed against any

application.”® In contrast to carlier IRs to have arisen out of objections of different kinds, this IR
. . : . . . 2 . . -

origmates in two “community” objections.” In pertinent part, the Guidebook provides:

Established institutions associated with clearly delineated communities are eligible to
file a community objection. The community named by the objector must be a
community strongly associated with the applied-for gTLD string in the application that
is the subject of the objection.*®

24. Community objections are distinctive in several ways. They may be brought by a competing
applicant, provided that entity has standing. They are marshaled by institutions, not natural
persons.?’ Community objections are not based on a superior legal claim, but rather depend on
there being the requisite level of opposition to the application by a “community”, and upon
certain other factors outlined below,

25. As evidenced by this case, community opposition may well be a reaction (o the applicant for
the string (or the applicant’s intended registration policies). The ri ght to object arises because the
string in question is associated with the community represented by the objector and the
application (or the applicant’s registration policies) creates a certain level of perceived risk that
the community will suffer detriment.

2. Community Objector Standing and the Community Element

26. The successful objections prosecuted against .SPORT and .RUGBY were both of the
community type. According to the Guidebook, a Community Objection is one expressing
“substantial opposition to the gTLD application in question from a significant portion of the
community to which the gTLD string may be explicitly or implicitly targeted.” "

27. With respect to community objections, there are four elements to standing: 1] the objector
must be an established institution:”! 2] the objector must have an “ongoing relationship™ with the
community in question;* 3] the community in question must be “clearly delineated;™™ and 4] the
community in question must be “stron gly associated with™ the g TLD string involved.™

2 Guidebook, ai 1-26.

* The four grounds upor which an objection may be filed include one alleging superior legal rights to the
string, one invoking the public interest in the observance of norms of morality and public order, one based
on confusing similarity between the applied-for string and an existing string, and the one involved in this
IRP, which asserts the existence of substantial opposition to the gTLD application from a significant
portion of a community to which the gTLD string may be explicitly or implicitly targeied—ie, a
“community objection”. Guidebook, at 3-4.

*Guidebook, at 1-25.

® Guidebook, at 3-7.

5 Guidebook, at 3-4.

*'ld., at 3-7 through 3-8.

*1d.

“d.

“Id., at 3-7




28. The Guidebook provides two lists of factors that may be balanced to determine if standing
requirements have been sa‘iisﬁed,33 but notes that the lists are not exhaustive; that is, the expert
appointed to decide the objection may consider “other relevant information.”® Nor is it
“expected that an objector must demonstrate satisfaction of each and every factor considered in
order to satisfy the standing requirements.”’

29. The Guidebook references to community objections are somewhat at variance with each
other on the question of whether a gTLD can target more than one community. On the one hand,
it describes a communily objection as being founded on “substantial opposition to the ¢TLD
application from a significant portion of the community to which the gTLD string may be
explicitly or implicitly targeted.”® Elsewhere, however, the Guidebook states that the objector
must be an “established institution” with “an ongoing relationship with a clearly delincated
communiiy.”3 ?

30. The notion that there may be more than one community to which a strin g atludes is not
inconsistent with guidance found in an Implementation Guideline included in the GNSO Final
Report of August 8, 2007.*” and with the Guidebook’s instructions that the decision maker (in
this case, an ICC Expert) may balance numerous factors in determining if the “clearly delineated
community” standing condition has been met.”’

3. The Substantive Elements in Community Objections

31. The merits portion of the analysis requires the expert to determine whether there is
substantial opposition from a significant portion of the community to which the string may be
targeted. The expert is instructed to test the objection against four requirements. A successful
objection requires that each be met, and the burden is on the objector to prove each of the four. "
They are. to paraphrase: 1] the community invoked by the objector is a clearly delineated

** As to whether the objector is an established institution the list consists in: [level of global recognition
of the institution; {l]ength of time the institution has been in existence: and public historical evidence of
its existence, such as the presence of a formal charter or national or international registration, or
validation by a government, inter-governmental organization, or treaty. The Guidebook adds: “The
institution must not have been established solely in conjunction with the gTLD application process.” 1d.,
at 3-7.

Regarding whether there is the required on-going relationship with a clearly delineated
community, the list includes: [t]he presence of mechanisms for participation in activities, membership,
and leadership; [i]nstitutional purpose related to the benefit of the associated community; [plerformance
of regular activities that benefit the associated community; and [t}he level of formal boundaries around
the community. id., at 3-8.

*1d., at 3-8.

1d.

** 1d.. at 3-4 {emphasis added).

*1d., at 3-7 {emphasis added).

* See Implementation Guideline P (“[Clommunity should be interpreted broadly and will include, for
example, an economic sector, a cultural community, or a linguistic community. It may be a closely related
community which believes it is impacted™). In describing the notion of “community”, the Guideline does
not seem to distinguish between the standing and merits contexts.

1 See Guidebook, at 3-8.

¥ See Id., at 3-22 threugh 3-25.
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community; 2] that community’s opposition to the application is substantial;* [3] there isa
strong association between the community invoked and the applied-for gTLD string (or
‘targeting’);** and [4] the application creates a likelihood of material detriment to the rights or
legitimate interests ol a significant portion of the community to which the string may be
explicitly or implicitly targeted.®

32. The Guidebook instructs that if opposition by a number of people or entities is established,
and yet the group represented by the objector is not clearly delineated community, the objection
will fail. *

* The objector’s burden is to demonstrate “substantial™ opposition within the community it has identified
itsell as representing; the presence of less-than-substantial opposition must lead to the objection failing.
To closely paraphrase the Guidebook at 3-23, the non-exhaustive list of factors an expert might consider
in testing substantiality includes:
[n]umber of expressions of opposition relative to the composition of the comm unity; {Tlhe
representative nature of entities expressing opposition; Level of recognized stature or weight
among sources of opposition; [d]istribution or diversity among sources of expressions of
apposition (including: regional subsectors of community; leadership of community;
membership of community; historical defense of the community in other contexts; and the costs
incurred by objector in expressing opposition, including other channels the objector may have
used to convey opposition.)
“ Targeting—that is, a strong association between the applied-for gT1.D string and the community
represented by the objector—is essential for a community objection to prevail. It may be determined by
considering, among other factors: {s]tatements contained in application or pubiically made by the
applicant; and associations by the public. If there is some association, but not a strong one, the opposition
must fail. Guidebook, at 3-24.
* The Guidebook notes that “la]n allegation of detriment that consists only of the applicant being
delegated the string instead of the objector will not be sufficient for a finding of material detriment.”
Guidebook, at 3-24. As with the other four factors, the Guidebook, at 3-24 through 3-25, identifies, non-
exhaustively, factors that might be considered by the expert. These are:
[n]ature and extent of damage to the reputation of the community represented by the objector
that would result from the applicant’s operation of the applied-for gTLD string; {e]vidence that
the applicant is not acting or does not intend 1o act in accordance with the interests of the
community or of users more widely, including evidence that the applicant has not proposed or
does not intend Lo institute effective security protection for user interests; [ilnterference with the
core activities of the community that would result from the applicant’s operation of the applied-
for gTLD string; [d Jependence of the community represented by the objector on the DNS for is
core activities; {njature and extent of concrete or economic damage to the community
represented by the objector that would result from the applicant’s operation of the applied-for
gTLD string; and [llevel of certainty that alleged detrimental outcomes would occur.
* Guidebook, at 3-13 (paraphrase). In determining whether the community expressing opposition can be
regarded as a “clearly delineated™, an expert can balance many factors, according to the Guidebook. The
non-exhaustive list provided by the Guidebook includes:
“[tlhe level of public recognition of the group as a community at a local and/or global level; Itihe
level of formal boundarics around the community and what persons or entities are considered to form
the community; the length of time the community has been in existence; the global distribution of the
community (this may not apply if the community is territorial); and the number of people or entities
that make up the community.,
Guidebook, at 3-22 through 3-23.




X, THE NATURE OF 1CC OBJECTION PROCEEDINGS
A. The ICC-ICANN Relationship

33. The Guidebook contemplates that resolution of objection disputes will be overseen by
outside institutions. In the case of “community” objections, duties of administration were
committed to the ICC’s Center for Expertise, as evidenced in a Memorandum of Understanding
(the MOU). The MOU is broken into a “whereas™ introductory segment and a main body which
restates agreed terms; these two lists overlap with each other and cite as authorization provisions
in the Guidebook. Together they help understand the ICC’s role and its relationship with
ICANN. They are accordingly cxcerpted at length:

Whereas:

ICANN has developed a program for the introduction of new generic top-level domain
names ("gTLD" and the "New gTLD Program™); [and]

The rules and procedures for the New gTLD Program are set out in the Applicant
Guidebook (the "Guidebook™), the most recent version of which was published by
ICANN on 11 January 2012; [and whereas]

The Guidebook, Module 3, includes a procedure by which third parties may object to
an application for a new gTLD; [and whereas]

A formal objection may be filed on any one of the following four grounds: (i) String
Confusion Objection; (ii) Legal Rights Objection; (iii) Limited Public Interest
Objection; and (iv) Community Objection;*” [and whereas]

Objections to applications for new oTLDs may be submitted after [CANN posts the
'} p g F

public portions of all applications considered complete and ready for

evaluation./. . .;[48}[&136 whereas]|

A formal objection to an application triggers a dispute between the objector and the
applicant that shall be heard and decided by an independent expert panel; [and
whereas];

A Dispute Resolution Service Provider ("DRS P") shall administer the proceedings,
and shall appoint the panel of experts that will preside over the objection proceedings:
{and whereas]

Disputes triggered by objections shall be resolved in accordance with the New ¢TLD
Dispute Resolution Procedure (the "Procedure") and the rules of procedure of a
particular DRSP that have been identified as being applicable to specific objection
proceedings under the Procedure (the "DRSP Rules"); fand whereas]

7 Citing Guidebook, § 3.2.1.
* Citing Guidebook. §§ 1.1.2.2 & 1.1.2.6.




Upon publication by the DRSP, the findings of the panel will be considered an expert
determination and advice that ICANN will accept within the dispute resolution
process; 491 {and whereas]

The DRSP Rules for Limited Public Interest Objections and Community Objections
are the Rules for Expertise of the International Chamber of Commerce (the "ICC
[Expertise] Rules™), including any applicable Appendices and other supplements to
such Rules that may be adopted by the ICC: land whereas]

The Centre shall select experts and administer dispute proceedings in accordance with
the Procedure and the ICC [Expertise] Rules and any supplements to the Rules as
adopted by ICC; [and whereas]

The Centre, with advice and support from ICANN, shall establish the necessary
structure and procedures (comprising information technology, staffing, etc.) to
perform its duties as DRSP in a timely and efficient manner; [and whereas]

ICANN and the Centre shall communicate regularly with each other and seck to
optimize the service that the Centre provides as a DRSP in the New gTLD Program;
[and whereas]

The International Centre for Expertise of the 1CC {the "Centre") has agreed to act as
DRSP for ...Community Objections for at least the first round of applications in the
New gTLD Program.

ICANN and [CC therefore agree as follows:

B.

[T]he Centre shall for at least the first Round of the New gTLD Program act as DRSP
and administer all disputes arising from Limited Public Interest Objections and
Community Objections, as foreseen by Guidebook § 3.2.3 and Procedure Article 3.

The DRSP Rules for...Community Objections are the Rules for Expertise of the
International Chamber of Commerce (the "[CC [Expertise} Rules"), including any
applicable Appendices and other supplements to such Rules that may be adopted by
the ICC.

The Centre shall select experts and administer dispute proceedings in accordance with
the Procedure and the ICC [Expertise] Rules and any supplements to the Rules as
adopted by ICC.

The Centre, with advice and support from ICANN, shall establish the necessary
structure and procedures (comprising information technology, staffing, etc.) to
perform its duties as DRSP in a timely and efficient manner.

ICANN and the Centre shall communicate regutarly with each other and seek to
optimize the service that the Centre provides as a DRSP in the New gTLD Program.

The Procedural Framework Governing 1CC Expert Evaluations

¥ Citing Guidebook, § 3.4.6.




34. Community objections to gTLD applications are filed directly with the ICC, which is charged
with subjecting objections to an administrative review and checking for compliance with certain
procedural rules. The Guidebook sets limits of form and length on such objections.” Under the
Guidcbooi_(l, applicants were required to file timely responses upon being notified of an
objection.”

35. The ICC Expertise Rules contemplate that the ICC will appoint an expert only after
considering “the prospective expert’s qualifications relevant to the circumstances of the case”
and related factors.?

36. Unless otherwise agreed in writing by the parties, experts are {o be “independent of the
parties involved in the expertise proceedings,” and are required to exccute a “statement of
independence™ along with a written disclosure to the Centre of “any facts or circumstances which
might be of such a nature as to call into question the expert’s independence in the eyes of the
parties.” Such disclosed information Is communicated to the parties, who are entitled to object
that the expert does not have the necessary qualifications, including independence.

37. The Applicant Guidebook provides that one expert will serve. The Rules identify the expert’s
principal task as being to present findings in a written report “after giving the parties the
opportunity to be heard and/or to make written submissions, ™

38. The Rules as published by the ICC state that, unless otherwise agreed by the parties, “the
findings of the expert shall not be binding upon [them].”” However, the [CC Practice Note on
the Administration of Cases under the New gTLD Dispute Resolution Procedure {version 2012-
01-11), which supplements the ICC Expertise Rules for use in community objection proceedings,
reverses that provision; the parties are deemed to have agreed that the expert report is binding
upon them. In this regard, the Guidebook also provides that:

“In filing an application for a gTLD, the applicant agrees to accept the applicability of
this g TLD dispute resofution process. [Likewise,] an objector accepts the applicability
of this gTLD dispute resotution process by filing its objection. Upon publication by the
DRSP, the findings of the panel wil} be considered an expert determination and advice
that ICANN will accept within the dispute resolution process.”

* Attachment to Guidebook Module 3. at Article 8.

" Guidebook. at 3-11 through 3-14,

** [CC Expertise Rules, Article 3(2).

*1d., Article 3.

*1d., Article 12(3).

P 1d.

%6 “Guidebook, Section 3.2 (Public Objection and Dispute Resolution Process) citing Guidebook Section
§ 3.4.6. In turn, the 1CC Practice Note states in relevant part: “By accepting the process as defined in
Article 1(d) of the [New gTLD Dispute Resolution] Procedure, parties are deemed to have agreed that the
expert determination shall be binding upon [them within the meaning of Article 12{3) of the ICC
Expertise Rules]. See Practice Note, version 2012-01-11, item 8.
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39. On the subject of immunity, the Rules provide the “neither the experts, nor the Centre, nor
ICC and its employees. . .shall be liable to any person for any act or omission in connection with
the expertise procedure.”’

iX. THE EXPERT DECISIONS IN THIS CASE
AL In General

40. Broadly speaking, Donuts’ dissatisfaction with the performance of the [CC experts involved
in this IR relates to two broad categories. First, it complains that the experts misapplied the
grounds for community objections and consequently incorrectly found that the objector in each
case had carried its burden with respect to them. The second type of flaw, by contrast, consists in
what Donuts alleges was a failure by one of the experts to fully disclose relationships he had
with organizations affiliated with the objector.

41. In this section, the Panel will describe, in summary fashion only. the two experts’ respective
determinations on the merits. The Panel will defer to a later section its discussion of issues
related to expert disclosures. Although the Panel will not recount in detail the arguments of both
sides or the full reasoning of the respective ICC experts, it will endeavor to touch upon what
Donuts characterizes as the errors giving rise to this proceeding,

B. The RUGBY Objection Proceeding

42. Donuts applied for . RUGBY in competiticn with International Rugby Board (IRB). IRB
lodged a community objection. Central to the objection was Donut’s stated policy with respect to
the access it intended to accord to the string. It reflects the same general philosophy associated

with all of Donut’s 307 applications. Donut’s intended:

{Tlo make each domain open to all legitimate uses of the multiple meanings that
Internet users may ascribe to the common, English-language words chosen for those
strings.” ... [which along] with the other TLDs in the Donuts family, . _will provide
Internet users with opportunities for online identities and expression that do not
currently exist. In doing so, the TLD will introduce significant consumer choice and
competition to the Internet namespace — the very purpose of ICANN’s new TLD
program.”’®

43. With respect to .RUGBY in particular, Donuts also posited:

[.RUGBYT is a generic term and its second level names will be attractive to 4 variety of
Internet users. Makin g this TLD available to a broad audience ol registrants is con-

" The Guidebook includes a similar immunity provision, which is nevertheless broader;
Neither the experts, the DRSP, ICANN. nor their respective employees. directors, or consultantis
will be liable to any party in any action for damages or injunctive relief for any act or omission
in connection with any proceeding under the dispute resolution procedures.

Article 22, New gTLD Dispute Resolution Procedure (version 201 1-G9-19;.

* See Application of June 13, 2013 by Atomic Cross for. RUGBY, ltem 18(a).
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sistent with the competition goals of the New TLD expansion program, and consistent
with ICANN’s objective of maximizing Internet participation.”’

44. The expert ruled in favor of IRB. Donuts cites as error before this Panel the expert’s analysis
concerning the likelihood of material detriment® to the relevant community®' posed by Donut’s
proposed registration policies and practices.

45. An examination of the expert’s reasoned determination shows that the expert considered
several forms of potential detriment, and in assessing them was influenced by what it found to be
a close association between the string and one or more communities. In this respect, the expert
disagreed with Donut’s characterization of the string as “generic.” To closely paraphrase the
expert’s material detriment analysis:

Objector argues that granting the [Donuts] Application would be likely to cause
material detriment...for several reasons.

First, Objector points out that....Donuts has applied for gambling-related strings
[enumerated] ...[and] seeks to operate gambling-related strings along with “*.RUGBY”
and other sports-related strings, without limitations and protections to mitigate the
adverse consequences...[and] argues that association {with gambling strings] would
harm the rugby community.®*

46. The expert found the objector’s gam bling-related thesis “persuasive”, in light of
measures taken by the rugby community to minimize the adverse effects of gambling and
certain regulations and codes of conduct precluding: “Unions, Associations, Rugby bodies,
clubs and persons [from engaging] in conduct that would undermine the integrity of the
sport or bring it into disrepute.”® The expert observed additionally that “Host Union
Agreements prohibit any improper association with gambling-related sponsorships”.

He concluded:

[O]peration of the “.RUGBY” gTLD by [Donuts] will create a likelihood of materiai
detriment to the rugby community due to Donuts’ proposed cross-ownership of
gambling strings and sports strings, and the absence of any meaningful controls and
separation in the governance structure.®

47. Considering the objector’s further theories of material detriment, the expert continued:

[Glbjector claims that persons associated with {Donuts] have a track record for weak
operation of domains. [It is objector’s] understanding that “the founder and CEQ of

Donuts was formerly President of [a certain company| with a well-known [negative]
track record in the ICANN Community,

P Id.

o Regarding this objection element, see notes 43-46. supra, and accompanying text.

°' Regarding the relevant community, see notes 30-34, 46, supra, and accompanying text,
% Objection Expertise in IRB v. Atomic Cross, CASE No. EXP/S17/ACANN/132 {c.
EXPSI9ICANN/134), issued January 31, 2014, paras. 8§1-83.

“1d, para. 83.

“UId., para. 84.




[Objector further alleges] that the public record shows that [during his tenure there
were] allegations of cybersquatting — the registration, trafficking in, or using [of]
domain namefs] with bad-faith intent to profit from the goodwill of a trademark
belonging to another [and that) [dJuring this time, [that company and its subsidiaries]
lost twenty-six...domain names disputes brought under ICANN’s Uniform Dispute
Resolution Policy rules [resulting in many findings]. ... that “the disputed domain name
ha[d] been registered and used in bad faith.” 6°

48. The ICC expert noted Donuts’ silence with respect those alleged former practices. For
the expert, the CEO’s history in managing domains, while “not dispositive” did “weigh in
the balance.”*® He further reasoned that:

The [Donuts] Application [also]...does not propose protection for intellectual property
interests other than registered trademarks. ... [T1hat approach is insufficient protection
for a worldwide community characterized by so many small participants, especially in
resource-poor communities and in the developing world.

The [Donuts] Application also does not offer community members an enforceable voice
in governance of a gTLD strongly associated with that community. The governance
structure for a community-associated domain must necessarily be more protective of the
interests of that community than the governance structure for a generic domain.

Ao

[It is persuasive also that Donuts) has no finks at all with the worldwide rugby
community [and] seeks to operate gambling-related strings along with “ RUGBY” and
other sports-related strings, without limilations and protections to mitigate the adverse
consequences....Donuts has applied for gambling-related strings including .BET,
BINGO, .CARDS, .CASINO and .POKER.” The failure to have links with a sports-
related community with which the domain is strongly associated, together with the
prospect of cross-inkage with gambling sites, is a topic that must be the object of
discussion with leading voices in the rugby community, as well as the 1.1,
Government®' and other Governments and institutions with a strong interest in the
integrity of the sport...

[Although Donuts] has committed to employ a compliance staff to enforce intellectual
property protections and restrain fraudulent activity [and] points to “eight additional
measures’ to protect users... [a] review of the measures {Donuts enumerates as its
program to protect intellectual property] shows that few, if any, are new and
innovative. ...

“1d., para. 85.

“1d., para. 86.

“Ina preceding portion of the ruling, the expert observed that the strong opposition to the application
voiced by the UK was “an extremely important factor in the balance, in view of the substantial role the
U.K. plays with respect to the rugby community.” In particular, it was the “unequivocal view...of the
Government of the United Kingdom. .. that these Applicants do ‘not represent the global community of
rugby players, supporters and stakeholders [and that they| should withdraw their application.”” See, Id
para. 49.
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[Donuts] claims “its absence from the rugby industry enables it to ensure groups and
individuals unaffiliated with Objector and its affiliates will have the same opportunity
for expression on the TLD as those with incumbent interests.” [However, that response
focuses] only on Objector and its affiliates, rather than the rugby community as a whole
fand]... fails to take account of the strong assoeiation between the rugby community
and the particular string “RUGBY.”

[Donuts] argues that “a group without trademark status or comparable protection on
existing gTLDs should not enjoy trademark-leve) protection in any TLD.” That
..-presumes that only registered trademarks are properly entitled to protections. While
that may be true for generic domains, it is an overstatement with respect to gTLDs
strongly associated with a particular global community, Small, resource-poor and non-
commercial participants in a community require protection as well as targer commercial
enterprises.. .,

Finally, ...[Donuts] asserts that Objector has failed to show any level of certainty that
[Donuts®] operation of the string “.RUGBY™ creates a likelihood of material detriment,
and no reasonable quantification of such an outcome. There is no quantification
threshold in the Procedure for a “material detriment” showing. Since the question is
inherently forward-looking for new domains, quantification of likely future harms
cannot reasonably be expected to be easy to show. The ICANN process does not require
such a rigorous empirical showing.

In light of the foregoing, the [Donuts] Objection is successful and the Objector thus
prevails with respect to that Objection.5®

C. The .SPORTS Objection Proceeding

49. SportAccord (SA)® opposed the application of Donuts based on an alleged material
detriment to a delineated community likely to occur from Donuts’ registration policies,
According to SA, the relatively free access to the .SPORTS registry contemplated by Donuts
would allow registrants not sanctioned by organized sports to nonetheless convey the seeming
imprimatur of that community (a community referred to by the expert as the “Organized Sports
M{)vemem”).m

50. The objectors argued also that a perception of an association between a .SPORT registrant
and the community would interfere with the community’s anti-drug, anti-gambling, anti-racism
messaging by diluting such campaigns with unsanctioned messaging on the same topics.

“1d., paras. 87-100 (passim).

o9 SportAccord (SA) is described by the expert as a not-for profit “umbrelia organization and
representative body™ formed under Swiss law in 1967 lts members are international sports federations
and organizers of sporting events recognized by the International Olympic Committee. Objection
Expertise in SportAccord v. Steel Edge, CASE No. EXP/486/ICANN/103 issued January 21, 2014, para.
13.2. SA applied for the gTLD “.SPORT" (as distinct from “.SPORTS"—the gTLD for which Donuts
applied).

P 1d., paras. 41.1.2 & 41.2.2.
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Further, the objector asserted that the registry practices of Donuts would enable ambush
marketing, brand-jacking, and use of sports themes in connection with pornography.’!

51. Donuts” defense questioned both SA’s standing”? and the merits of it objection; the
delineated community requirement was central fo both aspects of that defense. Donuts
maintained that .SPORTS potentially targets a community nearly impossible to effectively
delineate,”” being much broader than merely those persons that identify with organized sporis.

52. Accordingly, argued Donuts, while the putative community of the “Organized Sports
Movement” (as the expert characterized it) might be sufficiently targeted by a gTLD
denominated less generically, the more generic .SPORTS string implics associations so
numerous and diverse that SA cannot claim to have an ongoing relationship with them; nor could
the narrow subset consisting in “the Organized Sports Movement” claim to be strongly enough
associated with the .SPORTS ¢TLD to have standing to object,”

53. On the merits, the substantial opposition to its application among SA members was,
according to Donuts, merely the opposition of a narrow subset of all those for whom sport (in all
its forms and modes of appreciation) is a concept. For Donuts, the argument for “substantiality”
was weakened accordingly. It followed in Donut’s view that a likelihood of detriment to the
subset of organized sports bodies and their members and patrons does not equate to a likelihood
of detriment to the entire class of natural and juridical entities implicitly targeted by .SPORTS.

>4. The expert’s analysis differed with that of Donuts. On the critical question of community
delineation, the expert interpreted the Guidebook and certain background materials to anticipate
that there may be more than one community impliedly targeted by a given gTLD.” The expert
interpreted SA’s pleadings as referring to organized sports, rather than with all sports activities. "
l'or the expert, .SPORTS readily conjured a strong association with the Organized Sports
Movement, a community that could be identified with sufficient precision to confer standing, and
likewise to be amenable to assessments of potential detriment and analyses of related objection
requirements.

55. One consequence of the cxpert’s finding of 2 close association between .SPORTS and the
Organized Sports Movement was that the requirement of “a likelihood of material detriment”
could be more casily satisfied. which ultimately it was deemed to be.””

56. A recurrent theme in the expert’s reasoning was that impairment of legitimate interests would
likely result from Donuts® openly stated intention to “not limit eligibility or otherwise exclude
legitimate registrants in second level names™’® Not unlike the analysis applied by the expert in
the RUGBY objection proceeding, the .SPORTS expert report devotes several paragraphs to the

"1d., paras. 41.2.1 through 41.2.5.

" id., paras. 13.3, 143, 14.6 15.3 and 16.2.
& ld., paras. 14.3, 14.6.

"d., paras. 14.3.

7 1d., paras. 14.1, 14.6, 153, 19 & 20.

" 1d., paras. 14.2 & 14.4.

1d., para. 43.

" 1d., paras. 42.2, 43 2.




potential consequences for the relevant community of Donut’s open policy.” In analysis broadly
similar to that explicated by the RUGRY expert, the .SPORTS expert also found such
protections as are instituted through the registration agreement to not catch many of the practices

that the objector fears will be promoted by Donuts’ liberal approach to granting registrations.
X. ARGUMENTS OF THE PARTIES
A. Introduction

57. As more fully developed below, this proceeding is instituted to atlow an independent panel to
compare the actions and certain inactions of the ICANN Board to the obligations attaching to it
under ICANN’s Articles, its Bylaws and potentially other documents central to the new gTLD
program. This Panel is not authorized to assess acts and omissions by other actors unless those
can be attributed to the Board on some basis. A core disagreement between the parties is the
extent to which any Board action or inaction cognizable by this Panel has been demonstrated by
Donuts. Because the Board ordinarily is not directly involved in processing objections, Donuts
has faced a difficult obstacle—the need to show an equivalency between the activities of the 1CC
and its appointed experts on the one hand, and the Board on the other, or alternatively, to show
inaction by the Board thal is inconsistent with the Articles or Bylaws.

58. What follows is a brief summary of the parties’ submissions to help place in context the
Panel’s analysis below, which analysis will involve a further examination of the parties’
positions.

59. The Panel views the arguments as falling under two broad headings. The first category
focuses on the acts of the ICC, and more particularly, its experts and, impliedly, proceeds on the
basis that those acts are equivalent to, or attributable to. the Board. As such, Donuts would have
this Panel judge them directly against the prescriptions and value guides that govern Board
conduct. According to Donuts, those acts include manifest errors by the experts in applying the
grounds for community objections set out in the Guidebook™ and, in the case of one expert, a
failure to fully comply with disclosure requirements applicable to ICC Experts.®’

60. Under the second heading are theories of recovery arising largely, but not fully. out of the
same facts as the first category; these allege an unfulfilled duty on the Board’s part to act in some
remedial fashion, or to adjust the scope of remedial actions it has already taken in other contexts.

B. Alleged Misapplication of Community Objection Standards,
1. In General

61. Donuts alleges that it has been prejudiced by misapplications of the rules established for
determining community objections. According to Donuts, several of the principles binding
ICANN in executing its mandate™ have been abrid ged in the process. In particular, the invention
of new rules by experts in sustaining objections constitutes disparate, discriminatory, treatment

" Id., para. 43.

* See, e.g., Donuts Request for IR, para. 3 (experts “complelely misconstrued” community objections),
and para 8 (“clear violations of the Guidebook™ in application of the grounds).

i See, e.g., id., paras. 41-42; Donuts Post-Hearing Brief, paras, 7-8.

% See notes 16-1 8. supra, and accompanying text.




of Donuts, in violation of ICANN’s non-discrimination policies;® correspondingly, Donuts has
detrimentally relied on what it sees as Guidebook promises concerning who is entitled to manage
registries. In turn, the unpredictability gencrated by what Donuts sees as expert fiat is a form of
non-transparency; as such it is inconsistent with express Articles and Bylaws provisions,
Finally, the rules applied by experts, according to Donuts, have the effect of favoring
“entrenched interests” in contravention of ICANN’s undertaking to value competition.*®

2. The RUGBY Expertise

62. Donuts asserts that the expert’s analysis, in effect, imposes the duties of a community
applicant on a standard applicant for the registry in question.®® Donuts highlights the following
passage in the expertise:

Donuts” application creates a likelihood of material detriment because it “does not offer
community members an enforceable voice in governance of a gTLD strongly associated
with that community [and] the governance structure for a community-associated domain
must necessarily be more protective of the interests of that community than [that].. for
a generic domain, ¥’

63. Donuts maintains that the above reasoning reveals a misapplication of the Guidebook to
favor certain objectors and a variation in rule application that promotes unequal treatment, and
discrimination:

Donuts. .. applied for new gTLDs legitimately expecting that ICANN would honor the
Guidebook. For its sizable investment, Donuts depends upon predictabi lity and
consistency in decision-making. Erratic application of Guidebook standards and
divergent results in like cases undermine the system. The results have singled out
Donuts for disparate treatment in violation of the Bylaws’ anti-discrimination creed

3. The .SPORTS Expertise

¥ The ICANN Bylaws, Articie 11, Section 3, require, inter alia, that disparate treatment be justified by a
“substantial and reasonable” cause. See also [CANN Bylaws, Article I, Section 2, Core Value No. 8.
("Making decisions by applying documented policies neutrally and objectively, with integrity and
{airness™).

* Donuts relies, inter alia, upon ICANN’s Articles. See especially, Article 4 ([ICANN] shall.. .carrv[] out
its activities ...to the extent appropriate and consistent with these Arficles and its Bylaws, through open
and transparent processes. . ..7); See also Bylaws, Article T11.1 ("ICANN and its constituent bodies shal!
operate to the maximum extent feasible in an open and transparent manner and consisient with procedures
designed to ensure fairness.”); ¢f. ICANN Bylaws, Article L, Section 2, Core Value No.7 (‘Employing
open and transparent policy development mechanisms™).

* See ICANN Articles, Article 4 {mandating processes. ...that enable competition and open entry in
Internet-related markets.) See also ICANN Bylaws, Article I, Section 2, Core Value No. 6

(Introducing and promeoting competition in the registration of domain names where nracticable and
beneficial in the pubiic interest).

* Donuts’ Request for IR, para. 54 (-Rugby ruiing “essentially requires Donuts to operate the TLD as a
community”); and see Id., para. 72 (under expert holdings, Donuts would have to operate as a
community).

& Excerpt from ICC Expert determination in IRB objection ((Rugby) of fanuary 31, 2014, para. 88.

* Donuts’ Request for IR, October 8, 2014, para. 9.

1]
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64. Donuts’ submissions examine the reasoning of the .SPORTS expert in relative detail. Putting
aside its allegation of bias (discussed below), Donuts asserts that the expert disregarded the strict
standing and merits requirements established by the Guidebook for community objections, and
faited to place the burden on the objector, as required by the Guidebook. Instead, states Donuts,
the expert liberalized the requirements for successful objections in general and, in particular, in
connection with what constitutes a “clearly-delineated-community.”®

65. In community objection analysis, the manner in which the community is demarked affects
both standing and success on the merits. Donuts’ alleges that the expert too readily found a close
association between the .SPORTS gTLD and what Donuts maintains is a contrived community:
organized sports (or the “Organized Sports Movement”).”" Tior Donuts, the string has reference
not only to organized sports, but to a much larger and more highly diffuse group of persons who
identify with sporting activity in all the modes in which it is experienced.

66. Donuts also questions the experts’ approach to the other community objection requirements”*
and stresses the expert’s apparent failure to apply the Guidebook’s admonition that “[aln
allegation of detriment that consists only of the applicant being delegated the string instead of the
objector will not be sufficient for a finding of material detriment.”"?

C. Expert Procedural Misconduct; Bias: The .SPORTS Objection

67. Donuts asserts that the expert that decided the SPORTS objection had represented
organizations which are members of SportAccord (SA), the organization that brought the
objection.” The disclosures he made at the time of his appointment were, according to Donuts,
incomplete and misleading. In some of its submissions, Donuts combines that premise with what
it regards as his one-sided reasoning on the merits to conclude that the expert was motivated by
its affiliations with the objector to reach a result favorable to the objector.”

D. Alleged Board Failures to Act

1. in General

* Sec notes 30-46, supra, and accompanying text.

o According to Donuts, the objector’s own definition of the relevant community was broad and diffuse—
the opposite of clearly delineated. According to the objector, it included: “(1) “individuals and
organizations who associate themselves with Sport;” (ii) “practitioners as well as organizers, supporters
and audience;” (iii) “individual practitioners of sport, ... spectators. ... fans and sponsers;” and (iv) “any
person in the world.” Donuts Request for IR, para. 63,

In its Request, Donuts complained that, rather than finding this capacious delineation to be fasl to
the objection, “the expert “strainfed] to find a ‘clearly delineated’ community, by proposing without
providing evidentiary support, that:

“when the vast majority (many millions of organisations and individuals around the world)

think of sports, they must obviously think predominantly (if not exclusively} of official.

sanctioned forms of sport that are governed and regulated by means of the pyramid model latop

which SA claims to sit].” 1d.

* These will not be recited by the Panel.

” Donuts’ Request for IR, October 8, 2014, para.73 (quoting Guidebook at 3-24).
*1d., paras. 63-67.

*1d., paras. 63-64.




68. Donuts maintains that although the Board must ““apply| | documented policies neutrally and
objectively, with integrity and fairness,” it has allowed the SPORTS...and RUGBY panels to
exceed their authority and violate this mandate.” In tike fashion, it avers:

[t]he expert decisions contested in this case allow community objections to be used “as
anti-competitive weapons”, permitting the objectors to “hijack “generic” terms (“sports™
and “rugby”) in a manner that ICANN did not intend.

69. Donuts has specified or alluded to three forms of Board inaction: 1] failure to train ICC
experts on the proper application of community objection standards, which failure has [ed to
errors in the application of that standard that prevented Donuts” applications from advancing; 2|
failure to institute a review mechanism to regulate the community objection decisions of IcCC
experts; and 3] failure to intervene in this individual case. These are taken in turn,

2. Failure to Train

70. Donuts failure-to-train argument reljes in part on the DCA case summarized below” and
endeavors to establish a duty to act—to inform, to provide oversight, to ensure—flowing
from the powers and responsibilities it attributes (o the Board with respect to the new gTLD
program. The following excerpt is from a Donuts’ submission:

The facts and reasoning of the DCA Case simifarly apply to the second primary point of
Donuts® Request — namely, that the Board had an obligation to see to it that experts
designated to hear new gTLD objections were “well informed,” applied the
“documented policies” of the Guidebook concerning such objections “neutrally and
objectively, with integrity and fairness,” and did not apply such standards so as to single
out Donuts (or any applicant) for disparate treatment..., ICANN argues that “no
ICANN Board Action was the cause” of the violations of which Donuts complains.

/

oo

Sigrificantly. the DCA Case held the Board responsible for oversight of the acts of
ICANN’s “constituent bodies,” such as the GAC, that share JCANNs obligation to
adhere to its Bylaws and other governing documents. GAC “advice” amounts to nothing
unless and until [CANN acts upon it. Similarly, the [ICC expert] determinations of new
gTLD objection panels constitute “expert advice” that have no effect until accepted by
ICANN. Only the Board has the power to appoint or provide for the appointment of
such experts. It also has ultimate authority over the new gTLD program. As such, the
Board has an obligation to assure compliance with ICANN policies and procedures by
DRSPs and experts ruling upon new gTLD objections.”

ICANN’s argument to the contrary ignores the obligations of the Board and advisory
bodies””such as the DRSPs and their objection panelists. [t further overlooks basic
principles of causation and agency. ICANN may not view the Board itseif as having

actually caused Donuts’ injury, and instead prefers to hide behind the 1CC and the

” See notes 116-28, infra, and accompanying text.
* Donuts’® Suppiemental Memorandum of August 20, 2015, paras. 26-28.
7As to the premise that the ICC is an “advisory body”, see notes 183-89, infra, and accompanying ext.

27




expert panelists who rendered the decisions that Donuts contends failed to comply with
“documented policies” and other governing principles. Certainly, the Board could
reasonably foresee that pancls may not follow the sole grounds established by the
Guidebook for sustaining community objections, or may not apply them consistently.

Donuts therefore asserts that the Board should have provided for training to “inform”
DRSPs and experts retained by ICANN regarding the application of the standards for
new gTLD objections, as well as requirements of the Bylaws and other governing
documents pertaining to conflicts of interest and non-discrimination. Fai ling to do so
would make the Board, under rudimentary legal principles, a proximate cause of harm
to Donuts.”

~

3. Failure to Install 2 Review Mechanism
71. According to Donuts’ Request for [R:

The Board [has also] failed to provide for review in cases of inconsistent resuits and
clear violations of the Guidebook, [such as when] ...cach panel finds “material
detriment” on the perception that Donuts is not as valid a “steward” of the respective
“communities” described. . as the objectors themselves — a ground which the
Guidebook expressly forbids, and one not followed by other objection panclists.”

72. Although this allegation can be examined in several ways, it seems to contain at least two
theories of relief. One is that had such an appeals mechanism been in place, either its clarifying
Jurisprudence, or its availability to Donuts in the case at hand, would have prevented or miti gated
the effects of what Donuts believes were errant ex pert determinations. The second thesis is that
by failing to implement such a mechanism, the Board favored certain applicants (those facing
certain siring similarity objections) over Donuts. Donuts suggests:

The Board |proposed] in February 2014 an avenuc to review certain perceived
inconsistent “string confusion” objection resuits. Donuts commented in support of the
proposal and urged its extension to inconsistent community objection determinations.

The Board refused to act on such requests. Instead, it adopted in October 2014 the
limited review mechanism it had proposed eight months earlier. The Board cited its
“ultimate responsibility” for the new gTLD program as authority for its action. %

73. In its post-hearing submission, Donuts alleged:

While the Board has the same power over new gTLD objections, it admits to having
chosen consciously not to use it. ICANN made that choice discriminatorily and despite
specific and sustained exhortations to take action from a broad constituency including
Donuts.

Specifically, Donuts joined with a number of other applicants, large and small, in a
November 2013 letter urging the Board to act to correct and prevent community

* Donuts’ Supplemental Memorandum of August 20, 2015, paras. 29-30 (citations omitted).
* Donuts’ Request for IR, para. 8.
' Donuts® Post-Hearing Brief, para. 14,
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objection rulings exceeding or failing to apply documented Guidebook standards. The
letter suggested, among other things, a review mechanism and panelist training. The
Board did not respond. '

4. Failure to Act Remedially in RUGBY and .SPORTS

74. 1t is suggested in some of Donuts’ submissions that even if not acting programmatically to
install safeguards, the Board might have acted in its individual case:

The Board knew how to act when presented with an inequity. It had acted in other
coniexts .. .by establishing advance procedures or participating in decision-making to
maintain predictability for applicants, It did nothing to protect against or rectify the
failure to apply the Guidebook’s documented policies in the case of \SPORTS and
‘RUGB}%;, despiie having notice of such failures and inconsistencies from Donuts and
others.

E. ICANN’s Position

75. ICANN’s position is strai ght-forward. It maintains that the acts and omissions about which
Donuts complains are not acts or omissions of the Board, and that they therefore are not subject
matter falling within the proper scope of an IR:

Donuts has not identified any conduct by the ICANN Board that was inconsistent with
ICANN’s Articles or Bylaws. Tn fact, no Board action took place here at all.

Donuts argues that the Board had an obligation to create an appellate review of expert
determinations, and that the failure to do so demonstrates the Board’s lack of
accountabifity. Yet, Donuts does not identify the source of such an obligation because
none exists...Nothing in the Articles or Bylaws states that appellate mechanisms (or
anything of the sort) are required for the New gTLD Program. At best, Donuts alleges
Board inaction in this regard, but in the absence of an affirmative duty to create an
appellate mechanism, the Board's failure to do so cannot result in a viclation of the
Articles or Bylaws.

Next, Donuts invokes Article 1. Scetion 2.7 of the Bylaws, alleging that the Board failed
to “promote well-informed decisions based on expert advice™ as required therein,
but...this portion of ICANN’s “Core Values™ refers to policy development (e.g., the
policy recommendations that were implemented through the New gTLD Program), not
expert determinations resolvin g objections administered by third-party dispute
resolution providers. In short, the cited provision is inapplicable to the procedures at
issue in this IRP, and Donuts has therefore failed to identity any violation of it (or any
other Article or Bylaws provision).

Donuts does not allege any other action or inaction on the part of the ICANN Board.
Instead, the remainder of Donuts’ arguments challenge the substance of the community
objection determination or the 1CC's implementation of its own rules, such as those

“UId., paras. 12-13.

2 4. para. 16 {emphasis added).



related to purported conflicts of interest on the part of the expert panelist; however,
there was no Board action related to the alleged conflict because the ICC is an
independent dispute resolution provider that the Board is not required to oversee.

Moreover...Donuts did not file a reconsideration request, by which it might have
brought to the Board’s attention its concerns about the ICC’s implementation of the
objection proceedings, including (for example) whether the 1CC should have
disqualified an expert for bias.

Donuts does not identify any Board action in connection with Donuts’ Applications for
SPORTS and RUBGY that violates ICANNs Articles o Bylaws....'®®

XI. PRECEDENTS
A In General

76. This is not the first IR proceeding to have arisen out of the new gTLD program. Several
declarations have been issued by other Panels. They are to enjoy “precedential valye” according
to ICANN’s Bylaws.'™ The Panel takes that to mean that it should take account of the reasoning
of other Panels in pursuing its own analysis. and should, to the extent warranted, seek
consistency. It is not feasible or helpful to survey the existing Declarations in detail: a summary
of cach, however, will give important background to the Panel’s analysis of the case befare it.

B. Booking.com'®

77. Booking.com (Booking), is a limited liability that conducts an online hotel reservation
service. Hs principal focus is on English-language markets. It applied for the HOTELS stin g.
That string was placed in a contention set with HOTLIS, with the result that neither applicant
could proceed to delegation. That feft Booki ng.com with the options of either privately
negot%ﬁ{ting with the applicant for HOTEIS, or proceeding to an auction to scttle the contention
M 4]

issue.

., paras. 16-20.

"™ Article 1V, Section 3.2 states, in part: “The declarations of the [RP Panel, and the Board's subsequent
action on those declarations, are final and have precedential value.”

" Booking.com v. ICANN, [CDR Case No, 50-20-1400-0247.

e According o the Guidebook, as traversed by the Booking.com panel (Booking.com IR Declaration,
paras. 60-62), within the New gTLD Program, every applied-for string has been subjected to the Siring
Similarity Review set out at Section 2.2.1 1 of the Guidebook. The String Similarity Review checks each
applied-for string against existing TLDs, reserved names and other applied-for TLD strings (among other
iterns) for “visual string similarities that would create a probability of user confusion™ (Guidebook, at 2-
21l et seq.). If applied-for strings are determined to be visually identical or similar to each other, the
strings will be placed in a contention set, which is then resolved pursuant to the contention resolution
processes in Module 4 of the Guidebook. If a contention set is created, only one of the stri ngs within that
contention set may be approved for delegation. In the specific case of Bookings, InterConnect
Commumications (“InterConnect™) performed the string similarity review called for in the Applicant
Guidebook. On 26 February 2013, I[CANN posted InterConnect’s report, which included two non-exact
maich contention sets (hotels/.hoteis and -unicorn/.unicom) as well as 230 exact match contention sets.
htip:/fwww.icann.org/en fnewsfannoancemen{sfannouncemeni:-%ﬁeb} 3-en.htm. The String Similarity




78. Booking.com unsuccessfully pursued a Request for Reconsideration (RFR) of the decision to
place . HOTELS in a contention set with HOTEIS. It viewed the two strings as quite
distinguishable from each other. It subsequently sought an IR,

79. The IR Panel found that Booking.com’s allegations of Board failings were of two kinds: 1]
those that related to the string similarity review process, essentially as instituted by ICANN; and
2] those that related to the specific processing of the HOTELS objection.

80. The first category addressed alleged Board conduct “in establishing and overseeing the
process by which so-called string simi larity reviews are conducted.” In particular, it was alleged
that the manner in which the Board set up, implemented and supervised “the entire. .string
similarity review process™ and its related failure "to ensure due process and to respect its
fundamental obligations to ensure good faith, transparency, fairness and non-discrimination”
throughout were acts that were “inconsistent with applicable policies, procedures and rules as
set out in ICANN's Articles of Incorporation, Bylaws and eTLD Applicant Guidebook
("Guidebook™y. 1"

81. As to the first category of allegations, the Panel underscored the distinction between
challenges to “validity or fairness of the process as set out in the Guidebook” and those that
address "the way in which that process was... implemented and supervised by (or under the
authority of) the ICANN Board." That distinction disposed of many of Booking.com’s
allegations of Board misconduet.

[T]he time has long since passed for Booking.com or any other interested party o ask
an IRP panel to review the aclions of the ICANN Board in relation to the establishment
of the string similarity review process, including Booking.com's claims that specific
elements of the process and the Board decisions to implement those elements are
inconsistent with TCANN's Articles and Bylaws. Any such claims, even if they had any
merit, are long since time-barred by the 30-day limitation period set out in Article [V,
Section 3(3) of the Bylaws.

[H]f Booking.com believed that there were problems with the Guidebook, it should have
objected at the time the Guidebook was first implemented....... As did all stakeholders,
[it had an opportunity to do sol.'%

82. This was true despite the Panel’s recognition that the process in place had weak elements,
some of which it recounted:

[T]he Guidebook provides no definition of "visual similarity”, nor any indication of how
such similarity is to be objectively measured other than by means of the SWORD

Review was performed in accordance with documentation posted at http://newgtlds.icann.org /eny/
m{}gram-sta.tus/eva[uation—Danels/ﬁeo—ﬁames—simiiarit\f—Drocess- 07jun13-en.pdf. As part of [CANN’s
acceptance of the InterConnect’s resuits, a quality assurance review was performed over a random
sampling of applications to, among other things, test whether the process referenced above was followed.
o7 Booking.com IR Declaration, para. 67,

¥ 1d., paras. 129-30.




algorithm [and] it provides no definition of “confusion," nor any definition or description
of an "average, reasonable Internet user,"'%®

83. Equally, noted the Panel:

The Guidebook mandates the SSP to develop and apply "its own review" of visual
similarity and "whether similarities rise to the level of user confusion™, in addition to
SWORD algorithm, which is intended to be merely "indicative”, yet provides no
substantive guidelines in this respect.

Nor does the process as it exists provide for gTLD applicants to benefit from the sor of
procedural mechanisms - for example, to inform the SSP's review, to receive reasoned
determinations from the SSP, or to appeal the merits of those determinations - which
Booking.com claims are required under the applicable rules.''°

84. Nevertheless, ultimately, the Panel concluded:

| T]he fact is that the sort of mechanisms that Booking.com asseris are required {(and
which [certain] NGPC members believe should be required} are simply not part of the
string similarity review process as currently established. As to whether they should be,
it is not our place to express an opinion, though we note that such additional
mechani;sg}lis surely would be consistent with the principles of transparency and
fairness.

85. Under the second category of alleged Board failings, Booking.com cited the Board’s faiture
to intervene in the Booking.com application process, either to reconsider and overturn a decision
to place .HOTELS in a string contention set or to countermand the result of the Request for
Reconsideration.

86. Before the Booking.com IR Panel, this line of argument also faltered. The Guidebook
process had been followed with respect to the application in question and that process either did
not call for the Board to act or gave the Board discretion not to act.

87. The analysis was not affected by the conclusions reached by Booking.com’s expert, that:
"[t]here is no probability of user confusion if both hotels and hoteis were delegated as
gTLD strings into the Internet root zone.” 2 Nor was it aflected by the allegation that the
Board was, or should have been, alerted to the errant determination and had ample time to
reverse the alleged error “using the authority accorded it by Module 5-4 of the Guidebook to
‘individually consider a gTLD application™".'"?

88. The IR Panel found that the Board had not failed to discharge any of its obligations of
fairness and transparency. The Panel ruled that:

"1d., para. 127.

"O1d., paras. 127-28.

"Y1d., para. 129 {emphasis in original).
"7 1d., para. 140,

" 1d., para. 138.




[ T]the Board's acceptance of the SSPs determination did not constitute Board action (or
inaction), or a Board decision made (or not made), or by any other body to accept the
SSP's determination. The Guidebook provides that when the applied-for strings are
determined by the SSP to have the visual similarity likely to give rise to user confusion,
they "will be placed in contention set" ''*

89. “Simply put,” reasoned the Panel: “under the Guidebook the Board is neither required nor
entitled to intervene at [that] stage to accept or not accept the SSP's determination.”''’

90. In turn, when acting through the BGC and, subsequently, through the NGCP in response to
Booking.com’s RFR, the Roard discharged its duty to exercise due care and independent
judgment. The IR Panel found the BGC’s assessment to be detailed and carcfully reasoned: the
Nﬁg? in turn had given extensive consideration to the BGC Recommendation before accepting
It.

91. The Panel agreed that in theory the Board could have stepped in under Section 3.1 (Module
5-4) of the Guidebook—that is to "individually consider [the] application. . .to determine whether
approval would be in the best interest of the Internet community." The Panel found no fault in its
failure to do so, however. It observed:

“the fact that the ICANN Board enjoys such discretion and may choose fo exercise it
any time does not mean that it is bound to exercise it, let alone at the time and in the
manner demanded by Booking.com.”!!”

92. In the case at hand:

[T]he Panel {did] not befieve that the Board's inaction...in this respect was inconsistent
with ICANN's Articles of Incorporation or Bylaws or indeed with ICANN's guiding
principles of transparency and fairness, given (1) Booking.com's concession that the
string similarity review process was followed; (2) the indisputable conclusion that any
challenge to the adoption of the SSP process itself is time-barred; (3) the manifestly
thoughtful consideration given 1o Booking.com's Request for Reconsideration by the
BGC; and (4), the fact that, notwithstanding its protestations to the contrary,
Booking.com's real dispute seems to be with the process itself rather than how the
process was applied in this case.

C. DCA Trust''®

93. DCA Trust, was a non-profit organization established under the laws of the Republic of
Mauritius for the charitable purpose of, “among other things, advancing information technology

Fig Id

i3 }rd

e Booking.com cited as compelling evidence of [CANN's failure in this regard statements made on the
record by several members of the NGPC during its 10 September 2013 meeting at which Booking.com's
RFR was denied. The Panel took those views into account, but concentrated its inquiry on whether the
Guidebook process had, or had not, been followed.

H Booking.com IR Declaration, para. 138,

" DotConnectAfricaTrust (DCA Trust) v. ICANN, Case No. 50 2013 001083,
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education in Africa and providing a continental Internet domain name to provide access to
internet services for the people of Africa...”"" DCA Trust applied to ICANN for the delegation
of the gTLD .AFRICA. Tt did so in competition with a South African company calied ZACR.
DCA Trust’s application was opposed by ICANN’s Governmental Advisory Committee (GAC),
in a “Consensus Advice” that caused the NGPC to stop processing DCA Trust’s application.'?

94. Thereafter, DCA Trust pursued an RFR of NGPC’s decision to halt processing of the
application. It was unsuccessful; in August of 2013 the BGC recommended to the NGPC that it
deny DCA Trust’s Request, and the NGPC followed the BGC’s recommendation. ™2’

95. According to the Guidebook:

ICANN’s Governmental Advisory Committee was formed to consider and provide
advice on the activities of ICANN as they relate to concerns of governments,
particularly matters where there may be an interaction between JCANN's policies and
various laws and international agreements or where they may affect public policy
issues.

The process for GAC Advice on New gTLDs is intended to address applications that are¢
identified by governments to be problematic, c.g., that may violate national law or raise
sensitivities,

GAC members can raise concerns about any application to the GAC, The GAC as a
whole will consider concerns raised by GAC members, and agree on GAC advice to
forward to the ICANN Board of Directors.'®

96. The GAC can offer advice on any application, and that advice can take several forms, The
advice it gave in the DCA Trust case communicated that it was the consensus of the GAC that
DBCA Trust’s application “should not proceed.” According to the Guidebook, such an advice
“will create a strong presumption for the ICANN Board that the application should not be
approved.”'*?

97. The established procedure calls for ICANN, upon receipt of such an Advice to publish it,
and:

[EIndeavor to notify the relevant applicant(s) promptly, [after whichj [t]he applicant
will have a period of 21 calendar days from the publication date in which to submit a
response to the ICANN Board.'**

98. In considering the GAC Advice, the Board “may consult with independent experts, such as
those designated to hear objections in the New gTLD Dispute Resolution Procedure. .. !>
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DCA Trust iR Declaration of July 9, 2015, para. 2.
., para. 5.

., paras. 6, 107.

122 Guidebook, at 3-1 through 3-2.

> Guidebook, at 3-2.
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99. In the IR, DCA Trust sought a declaration that [CANN Board violated ICANN’s Articles of
Incorporation, Bylaws and the Applicant Guidebook {AGB) by, inter alia: “failing to apply
JICANN’s procedures in a neutral and objective manner”, with a level of transparency requisite to
procedural fairness, when—“without reasonable investigation”— it accepted the supposedly
consensus-based decision behind the GAC s Advice, and when it approved the Board
Governance Committee’s (BGC)’s recommendation not to reconsider the NGPC’s acceptance of
the GAC Objection Advice.

100. Ultimately, the DCA Trust Panel held that, indeed, by acts and failures to act attributable fo
the Board, i conducted itseifin a manner “inconsistent with ICANN’s Articles of Incorporation,
Bylaws or the Applicant Guidebook,”'2

101, Although the applicant advanced myriad allegations of deficient Board behavior, atthe
core of the Panel’s dispositive analysis was Article 111 of ICANN’s Bylaws (Transparency),
Section 1 of which provides:

ICANN...and its constituent bodies shall operate to the maximum extent feasible in an
open and transparent manner and consistent with procedures designed to ensure
fairness.

102. The Tribunal ruled that, the Article 11] transparency mandate applied 1o the GAC because
under Article X! of the ICANN Bylaws the GAC was a “constituent body” of ICANN, aibeit one
performing only of an advisory function and havinp g no power to bind the Board. ™’

103. In finding that transparency had not been practiced, the Panel was influenced by testimony
from the then-Chair of the GAC and other evidence tending to show that the GAC decision was
the product of obscure political maneuvering and was accompanied by no rationale {e.g.. analysis
or findings explaining potential violations of national laws or reporting on sensitivities bearing
on the application in question, as one might have expected from consulting the Guidebook).'**

104. Additionally:

DCA Trust was never given any notice or an opportunity... to make its position known

or defend ifs own interests before the GAC reached consensus...and that the Board of
ICANN did not take any steps to address this issue.'?®

105. The acts and omissions chargeable to the Board consisted in the NGPC’s uncritical
acceptance of the GAC supposed consensus that DCA Trust’s application should be opposed, the
failure of BGC during the RER to take account of GAC’s deficient process when declining to
recommend reconsideration (despite the BGC having been empowered to investigate and fact-
find) and the NGPC’s ultimate acceptance, again without critical examination, of the BGC’s
decision recommending against reconsideration,

106. The Panel observed:

The Panel understands that the GAC provides advice to the ICANN Board on matters of
public policy, especially in cases where ICANN activities and policies may interact
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DCA Trust IR Declaration, para. 148,
“"DCA Trust IR Declaration, paras.101-02.
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with national laws or international agreements, ...that GAC advice is developed through
conisensus among member nations [and) that although the ICANN Board is required to
consider GAC advice and fecommendations, it is not obligated 1o follow those
recommendations.

In light of the clear “Transparency” obligation[s].. found in ICANN’s Bylaws, the
Panel would have expected the ICANN Board to, at a minimum, investigate the matter
further before rejecting DCA Trust’s application [and]{t}he Panel would have had a
similar expectation with respect to the NGPC Response to the GAC Advice regarding
AFRICA. '

B. Vistaprint'*!

107. The Vistaprint IR stemmed from a “string confusion” objection, in which the objector
prevailed. Applying the Guidebooks criteria, ' the expert held that the @ TLD .WEBS so
nearly resembled . WER “visually, aurally and in meaning” that it is likely to cause
confusion in the mind of the average, reasonable Internet user.' Asa consequence,
Vistprint’s applications {one standard, the other community-based) did not advance, but
became subject to the contention set process.'**

108. There followed a RFR in which the conduct of the cxpert (treated as analogous to ICANN
“staff” for RFR purpesesm) was evaluated.'*® The BGC (to whom RFRs are addressed)
expressly limited its review to whether the expert violated any established policy or process in
reaching its determination, a mandate that did not include performing an evaluation of the
correciness of expert’s determinations on the merits. ' The BGC concluded afier a detailed
analysis that there was no indication that the [CDR or the expert had violated any policy or
process, or applied the wrong standard, in reaching its determination. ®

109, In the IR that followed, V istaprint alteged that the ICDR expert was bound by ICANN’s
articulated policies, which he purportedly violated by making certain procedural crrors,
misapplying the burden of proof, *? and incorrectly and arbitrarily assessing the Guidebook’s
standards governing string confusion objections,' Vistaprint also questioned the expert’s
independence and impartiality (or, alternatively, his qualitications) based on “the cursory nature

“U1d., paras. 113-14.

i Vistaprint Ltd. v. ICANN, ICDR Case No. 01-14-0000-6503.

* Under the Guidebook, Section 3.5.19 (at 3-18), the question is whether the applied-for gTLD
string is likely to result in “ string confusion”, which exists when “a string so nearly resembles
another that it is likely to deceive or cause confusion.” For a likelihood of confusion o exist, it
must be probable, not merely possible, that confusion wilf arise in the mind of the average,
reasonable Internet user.

i Vistaprint IR Declaration of October 9, 2015, paras. 23-24.
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of the Decision and the arbitrary and selective discussion of the parties’ arguments... " |t
followed, according to Vistaprint, that it had not received a fajr opportunity to present its case io
the expert,'* and that accordingly the Board should not have accepted the expert’s
determination, but rather should have rejected it based on the Board’s “ultimate responsibility for
the New ¢TLD Program’ and the right it reserved “to individually consider an application for a
new gTLD to determine whether approval would be in the best interest of the Internet
community.”'* Equally, acting through the BGC during the subsequent RER. the Board, it was
argued, should have intervened to address the process deficiencies in question, '

110. The Vistaprint Panel ruled that it was not empowered “to review the actions or inactions of
ICANN’s staff or any third parties, such as the ICDR or [objection] experts, who provided
services to ICANN. ' By contrast, the Board’s actions when acting through the BGC (which
exercises delegated Board authority when considering a RFR), may be assessed in an IR
according to the Panel.

t11. The Panel reasoned additionally that when petitioned by an applicant to do so, “the [CANN
Board has no affirmative duty to review the result in any particular [string confusion] case.”™ Iy
a related observation, the Panel noted:

“[wihile Guidebook...permits ICANN’s Board to individually consider new gTLD
applications, such as through the RFR mechanism, it does not require that the Board do
so in each and every case, sua sponte.”' 47

112, In reaching the above conclusions, the Panel noted that the availability of the RFR
procedure meant an applicant was not without recourse.'™ The Panel also consulted a fuller
excerpt of the same Guidebook provision (§ 5.1) relied upon by Vistaprint:

The Board reserves the right to individually consider an application for a new gTLD 1o
determine whether approval would be in the best intercst of the Internet community.
Under exceptional circumstances, the Board may individually consider a g TI.D
application. For example, the Board might individually consider an application as a
result ... of the use of an [CANN accountability mechanism.

113. The Panel noted that the Guidebook example of the “exceptional circumstances” in
which the Board might individually intervene was when the applicant had pursued an
accountability mechanism, most notably an RFR.'*

114.Vistaprint also made discrimination claims; there were two related strands to these: One line
of argument was that while its application had resulted in a contention set, other applications
involving strings said by Vistaprint to be more likely to causc confusion were allowed to proceed

“1d., para. 26,

"1 1d., para. 83.

“1d.. paras. 153, 136,

., para. 70.

“*1d., para. 150,

“O1d., paras. 153, 157.

“T1d., para. 156,

“*1d., para. 154,

14 Concerning Reqguests for Reconsideration, see notes 180-82, 227, infra, and accompanying text.
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to delegation; " the second theory was that as to some string similarity cases involving
inconsistent expert appraisals, the Board had authorized a further review mechanism selectively
to operate, but did not accord Vistaprint the same opportunity. '’

15, Vistaprint complained that the BGC had denied its RFR without considering whether such a

review mechanism might also be appropriate for dealing with the string confusion determination
involving .\WEBS/ WER.'*

116. The Panel concluded that the Board violated no Article or Bylaw by not cstablishing a
generally available appeals mechanism for string cases, but concurrently found itself challenged
by the question whether, on balance, the string cases before it were distinguishable from those in
which selective review had been recently authorized. It resolved, however, that it would be
premature to rule on that question disparate treatment claim:

The IRP Panel is mindful that it should not substitute its judgment for that of ICANN’s
Board. The Board has not yet considered Vistaprint’s claim of disparate treatment, and
the arguments that ICANN makes through its counsel in this IRP do not serve as a
substitute for the exercise of independent judgment by the Board. Without the exercise
of judgment by ICANN’s Board on this question of whether there is any inequitable or
disparate treatment regarding Vistaprint’s .\WEBS g TLD applications, the Board would
risk violating its Bylaws, including its core values.'>*

117. The Vistaprint Pane! thus found:

[ Tlhat due to the timing and scope of Vistaprint’s Reconsideration Request (and this
IRP proceeding), and the timing of ICANN’s consultation process and subsequent
NGPC resolution authorizing an additional review mechanism for certain gTLD
applications that were the subject of adverse SCO decisions, the ICANN Board has not
had the opportunity to exercise its Jjudgment on the question of whether, in view of
ICANN’s Bylaw concerning non-discriminatory treatment and based on the particular
circumstances and developments noted above, such an additional review mechanism is
appropriate following the SCO expert determination involving Vistaprint’s .\WEBS
applications. Accordingly, it follows that in response to Vistaprint’s contentions of
disparate treatment in this IRP, [CANN’s Board — and not this Panel — should exercise
its independent judgment on this issue, in light of all of the foregoing considerations.'™
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[d., paras. 176 et seq.

Pt Seeid, para. 181. This latter contention is separate from the question whether the Board should have
established a general appeals mechanism to review the merits of string confusion determinations, which
contention was rejected by the Vistaprint panel. See id., paras. 174, 175(5).

., para. 181. The principal provision implicated by this question was Article il, Section 3’s of the
Bylaws which prohibits ICANN from applying “its standards, policies, procedures, or practices
inequitably or singi[ing] out any particular party for disparate treatment unless justified by substantial and
reasonable cause...”

2 1d., para. 190.

., para. 191,




E. Merck KGaA s

HI8. The Merck IR arose out of a Legal Rights Objection (LROY™® instituted by Merck with the
WIPO Arbitration and Mediation Centre in accordance with the New gTLD Dispute Resolution
Procedure.””” Merck and another company, MSD, had cach filed applications with ICANN for

new gTLDs incorporating the word “Merck.” Both had objected 1o the other’s application. By
determinations issued in 201 3. the sole expert rejected both objections.

119, Merck then instituted an RFR. In that proceeding, the BGC ruled against Merck,
concluding:

There is no evidence that the [expert] Panel either applied the improper standard or
failed to properly cvaluate the parties’ evidence. The expert had “correctly referenced
and analyzed the eight factors sel out in the Applicant Guidebook relevant to legal
rights objections and considered [factors used under analogous regimes]) only as a
means to further provide context to one of the eight factors.'>®

120, In the IR that followed, Merck argued, inter alia, that [CANN acted without due diligence
and care when it “accepted” the expert determination reflecting what were alleged to be
noticeable mistakes in applying ICANN’s LRO standards and that the BGC’s assessment of the
relevant circumstances during the RFR was to0 narrow., Additionally, Merck maintained that the
ICANN Board had discriminated against Merck by providing “the possibility for third-party
review of some prima facie erroneous expert determinations” but denying the same 1o similarly
sttuated parties such as Merck.'™ The IR Panel reflected on Merck’s complaints about the ICC
expertise and the RFR process as follows:

Merck effectively wanted the BGC to overturn the Sole Panel Expert's decisions
and have the process re-run (which is what it, in substance, wants from this
Panel). Its reasons for making that request of the BGC were that the Sole Panel

" Merck KGaA v. ICANN, Case No, 01-14-0000-9604.

136 According to the Guidebook, a holder of existing legal rights {such as trademark) may obiect that

those rights are infringed. Such objections arc heard by one expert {unless the parties agree to have

three) “with relevant experience in intellectual property rights disputes in proceedings involving an

existing legal rights objection: Guidebook, Section 3.4.4 (at 3-1 0). In circumstances such as that

involved in Merck, the expert’s mandate is to determine “whether the potential use of the applied-for

gTLD by the applicant takes unfair advantage of the distinctive character or the reputation of the

objector’s registered or unregistered trademark or service mark”. When the objection is based on

trademark rights, the panel is instructed to consider a list of non-exclusive factors enumerated in the

Guidebook. These include, for example:
Whether the applicant’s intended use of the gTLD would create a likelihood of confusion with
the objector’s mark as to the source, sponsorship, affiliation. or endorsement of the eTLD....
Whether the applicant has marks or other intellectual property rights in the sign corresponding
to the gTLD, and, if so, whether any acquisition of such a right in the sign. and use of the sign,
has been bona fide, and whether the purported or likely use of the gTLD by the applicant is
consistent with such acquisition or use, ..

" Merck KGaA v. ICANN, IR Declaration of December 10, 2075,

¥ Determination of the Board Governance Committee {BGC) Reconsideration Request 14-9, April 29

2014, at 1-2,

P Merck IR Declaration, para. 53.
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Expert failed to decide the case on the basis of the correct and applicable LRO
Standard, and moreover failed to decide the case on the basis of the true and
accurate factual record which was presented to him in the course of the dispute.
Merck then concludes from those points that it had ‘been denied fundamental
due process, as its pleadings were not meaningfully taken into account in the
course of the [expert] panel's deliberations, and the panel elected to decide the
case on inapplicable grounds.”?6

121. The Merck IR Panc] prefaced its analysis by underscoring its limited mandate, and in
particular the role of the Standard of Review in confining that charge. Concerning the level of
deference, the Panel noted that nothing in the governing disputes architecture required it to
approach alleged Board action with deference. Nevertheless, in approaching the BGC’s
determinations, it also was “clear that the Panel may not substitute its own view of the merits of
the underlying dispute™’®’ The Merck IR Panel thus limited its mission to examining, not the
expert’s performance in making the objection determination, but rather the conduct of the BGC
in ruling on the RIFR (indisputably ICANN Board conduct). ¢?

122, Applying the IR Standard of Review to the BGC’s processing of the RFR, the Panel
concluded that there was no evidence that the BGC had failed to carefully and with due diligence
equip itseif with a reasonable amount of facts in making its assessment or that it failed to
consider those facts fully. The Panel declined to assess whether the expert had applied the correct
standards, or to perform a de novo review in place of that performed by the BGC. The BGC had
determined that the expert had not applied the wron g standards; the Panel considered itself to be
without jurisdiction to review the correciness of that finding. It reasoned:

Merck's complaints about the Sole Pane] Expert's application, or in its view, non-
application of the LRO Standards lack merit. The BGC determined that the Sole Panel
Expert did not apply the wrong standards. That is a determination which this Panel does
not. because of the precise and Hmited Jurisdiction we have, have the power to second
guess. Rather, the critical question for this Panel is whether the BGC exercised due
diligence and care in having a reasonable amount of facts in front of them. Merck
complains that the BGC did not have "suflicient and accurate facts", and that Merck
was thus deprived of an "accurate review of its complaints™, These formulations miss
the point, and indeed misstate the applicable test in proceedin gs such as these. The BGC
had to have a reasonable amount of facts in front of'it, and to exercise due diligence and
care in ensuring that it did so. There is no cvidence that the BGC did not have a
reasonable amount of facts in front of it or consider them fuily. it plainly had everything
which was before the Sole Panel Expert. Nothing seems to have been withheld from the
BGC.

e Id., para. 46.

Mg, para. 21.

2 To some extent, this followed from the fact that the BGC itself was not empowered o replace the
expert’s merits determinations with its own, but rather was limited to verifying that certain processing
standards had been met. The IR Panel thus observed: “None of these three bases for the Request for
Reconsideration process requires or even permits this Pancl fo provide for a substitute process for
exploring a different conclusion on the merits. Id., para. 47.
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Merck's complaints are, in short, not focused upon the applicable test by which this
Panel is to review Board action, but rather arc focused on the correctness of the K
conclusion of the Sole Panel Expert. [TThis is not a basis for action by this Pane![,ji(”

123. The Panel also found Merck’s discrimination claim lacking. The Panel reasoned that:

H]t was within the discretion of the BGC and Board.. .to conclude that the Sole Expert
had applied the correct legal standard to the correctly found set of facts. Of course, in
different cases, the BGC and Board are entitled to pursuc different options depending
upon the nature of the cases at issue. It is insufficient to ground an argument of
discrimination simply to note that on different occasions the Board has pursued
different options among those available to it '

XIil.  MANDATE OF THE PANEL
A, In General

124. The IR Process is one of two review mechanisms intended to ensure that [CANN remains
accountable “to the community for operating in a manner that is consjstent with [its] Bylaws, and
with due regard for the core values set forth in Article [ of [those] Bylaws.”'*° Both are intended
to “reinforce the various accountability mechanisms otherwise set forth in [the] Bylaws,
including the transparency provisions of Article [l and the Board and other selection
mechanisms set forth throughout [the] Bylaws”'%®

125. As an IR, the current process is to be distinguished from an RIR, the other accountability
process authorized by the Bylaws (Article IV, Section 2), and featured in the IR precedents
surveyed above. While both are types of review, the two processcs are different in terms of the
persons and subject matter falling within their respective remits.

126. The IR mechanism was established to allow “any person materially affected by a decision
or action by the Board that he or she asserts ig inconsistent with the Articles of Incorporation or
Bylaws {to] submit a request for independent review of that decision or action.”'®” A implied in
that description of standing, under the Bylaws (Article IV . Section 3), an IR Panel must compare
“contested actions of the Board to the Articles of Incorporation and Bylaws, and [must declare]
whether the Board has acted consistently with the provisions of those Articles of Incorporation
and Bylaws.” Additionally, as an IR Panel, we are duty-bound to focus on three questions (the
“Standard of Review™), as underscored by the Merck Panel in its Declaration, summarized
above:

1} Did the Board act without conflict of interest in taking its decision;

" d., paras. 49-50.

“*1d., para. 61.
“* JCANN Bylaws, Article [V, Section L.

% 1.

167 Id., Article IV, Sec. 3 (“In order to be materially affected, the person must suffer injury or harm that is

directly and causally connected to the Board's alleged violation of the Bylaws or the Articles of
Incorporation, and not as a result of third parties acting in line with the Board's action™).




2] Did the Board exercise duc diligence and care in having a reasonable amount of facts in
front of them; and

3] Did the Board members exercise independent judgment in taking the decision, believed to
be in the best interests of the company?'®®

127. The ICDR Supplemental IRP Rules replicate the Bylaws as to the above focus guestions,
but add:
8. Standard of Review. /... Ifa requestor demonstrates that the ICANN Board did not
make a reasonable inquiry 1o determine it had sufficient facts available, }CANN Board
members had a conflict of interest in participating in the decision, or the decision was
not an exercise in independent judgment, believed by the ICANN Board to be in the
best interests of the company, after taking account of the Internet community and the
global public interest, the requestor will have established proper grounds for review.

128. Additionally, our ruling as a Panel must be “based solely on the documentation, supporting
materials, and arguments submitted by the parties.... "™

B. Board Actions and Pailures to Act

129, seems to have become common ground between the parties to this R that under some
circumstances the requester may legitimately complain of the Board®s failure to take action as
well as its affirmative acts. Other Panels are in accord.'™ Not all maction is actionable, however.
Rather, in the Panel’s view. “actionable inaction” is a failure that is inconsistent with a duty to
act, whether that duty is formally established by ICANN’s constitutive documents, generated by
some other explicit or clearly im plied undertaking by the Board, or, powerfully su ggested by all
the circumstances present. In assessing alleged failures to act, the question is not whether the
Board has the power to act, or whether to act would be consistent with the Articles and Bylaws,
but whether the Board must act given all the circumstances.

C. Level of Deference

' The Bylaws contemplate that, at least sometimes, the complained-of Board action will be evidenced by

“minutes of the Board meeting (and the accompanying Board Briefing Materials, if available) that the

requesting party contends demonstrates that ICANN violated its Bylaws or Articles of Incorporation.”

ICANN Bylaws, Article IV, Section 3.3,

““* The Bylaws place page limits on Requests for IR and ICANN’s response thereto, but allow sach party

to submit “documentary evidence supporting [its position| without limitation.” See ICANN Bylaws,

Article 1V, Section 3, para. 3.

70 See €.g., Vistaprint IR Declaration, paras.127-128:
It appears that ICANN’s focus in this statement is on affirmative action taken by the BGC
in rejecting Vistaprini®s Reconsideration Request; however, this does not eliminate the IRP
Panel’s consideration of whether, in the circumstances, inaction {or omission) by the BGC or
the full ICANN Board in relation to the issues raised by Vistaprint’s application would be
considered a potential violation of the Articles or Bylaws....[T]he Pancl considers that a
significant question in this IRP concerns one of “omission” — the ICANN Board, through
the BGC or otherwise, did not provide relief to Vistaprint in the form of an additional review
mechanism, as it did to certain other parties who were the subject of an adverse SCO
determination.
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130. The corporation faws in most states contain a rich and not fully consistent body of
jurisprudence addressing the extent to which boards of directors should be protected in their
decision making by one or more presumptions that they acted with due care and in good faith.
The faw of California, for example, has such jurisprudence,

131, If this were a matter of first impression, this Panel would be required to consider in some
detail the applicability of such doctrines in this proceeding. The several Panels to have already
addressed the question, however, have done so with relative consistency. In their view, IR
Panels are not to accord normal Business Judgment Rule style deference to the work of the
ICANN Board, but rather are to purse “objective” review.'” This conclusion results from the
implications of the word “independent”, the explicit standard of review to which the Panel is
already bound (which functions in place of the more general Business J udgment Rule
jurisprudence) and related justifications. This Panel finds those Declarations sufficiently
persuasive that it need not depart from what seems to be the established trend and general
approach.

132, Although an IR panel is not bound to accord the Board a presumption of requisite due care,

good faith, and the like when examining acts and alleged actionable inaction, the notion that

review is objective requires some clarification for the purposes of an IR. In particular, this Panel

subscribes to the following furthers parameters:

133. First, whatever label one uses to describe the approach (e.g., “objective,” “de novo,” or
“independent”) that approach does not allow the Panel to base its determinations on what it,
itsel(, might have done, had it been the Board. The explicit standard of review—for better or
worse—is much narrower than that. In the view of the Booking.com Panel:

{ TThere can be no question but that the provisions of the [CANN Bylaws establishing
the Independent Review Process and defining the role of an IRP panel specify that the
ICANN Board enjoys a large degree of discretion in its decisions and actions. So long
as the Board acts without conflict of interest and with duc care, it is entitled - indecd.
required - to exercise its independent judgment in acting in what it believes to be the
best interests of ICANN. The only substantive check on the conduct of the ICANN
Board is that such conduct may not be inconsistent with the Articles of Incorporation or
Bylaws...[or] with the Guidebook. In that connection, the Panel notes that Article 1,
Section 2 of the Bylaws also clearly states that in exercising its judgment, the Board
(indeed "[a]ny ICANN body making a recommendation or decision") shall itself
"determine which core values are most relevant and how they apply to the specific
circumstances of the case at hand."' 7

134, The present Pancl has developed a similar sense of the setting in which it must judge such
Board action or inaction as may be identified. As did the Booking.com Panel, this Panel finds

that, in the absence of a demonstrable conflict of interest, affording a margin of appreciation to
Board action and inaction is to some extent dictated by the Bylaws themselves. As noted in the

" See Vistaprint IR Declaration, para. 126:
The Panel considers that the question on this issue is now settled. Therefore, in this [RP
the [ICANN Board’s conduct is to be reviewed and appraised by this Panel objectively and
independently, without any presumption of correciness,

e Booking.com IR Declaration, para. 129.
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above quote from Booking.com, those Bylaws contemplate that ICANN bodies are cxpected to
assess relevance and strive for “an appropriate and defensible balance among competing values”
while understanding that:

[Tlhe specific way in which they apply, individually and collectively, to each new
situation will necessarily depend on many factors that cannot be {ully anticipated or
enumerated; and [that] because [the Core Values] are statements of principle rather than
practice, situations will inevitably arise in which perfect fidelity to all eleven core
values simultaneously is not possible.'

135. Second, a measure of self-restraint is also dictated by the Standard of Review to which this
Panel is bound, expressed as it is in terms of whether the Board made “a reasonable inquiry™ as
opposed to, for example, an “exhaustive” inquiry to determine if it had “sufficient facts
available.”'™ Relatedly, to the extent possible given what may be the rather limited fact-finding
that can be pursued in an IR, due account ought to be given to such contextual factors as the
actual information available to the Board at the relevant time and the array of competing
considerations with which it was faced.

136. Finally, complaints about the comm unity objection process as adopted, however well-
founded, must be viewed in light of the time bar established in the Bylaws'” and applied by
other Panels.'”™ That said, this Panel believes that it may not always be improper to consider the
manner in which the process, as established by ICANN, was conducted, and in particular the
extent to which relevant actors deviated from that process.’”’

XIV. PANEL’S ANALYSIS REGARDING ACTS EQUATED TO BOARD ACTS
A. Panel’s Approach

137 1CANN has argued that the conduct of the [CC and the experts it appoints is neither
lantamount to Board action nor properly the basis of any duty on the part of the Board to act. In
light of Donuts® arguments to the contrary, and this Panel’s mandate, the following multipart
inquiry arises: should the actions of the ICC or its experts be deemed to e 1] those of the
Board, 2] attributable to the Board, or 3] such as to require the Board to take particular action,
which action it in turn did not take,

B. The Extent of Direct or Imputed Equivalency between the Board and the ICC and its Experts

i. in General

" ICANN Bylaws, Article I, Section 2.

7 See ICDR Supplemental Procedures for [CANN Independent Review Process, Article 8 (essentially
restating the Standard of Review set {orth in ICANN Bylaws, Article IV, Section 3.4).

' See ICANN Bylaws, Article IV, Sec 3(3).

70 See Booking.com IR Declaration, at para. 129 (“Any such claims, even if they

had any merit, are long since time-barred by the 30-day limitation peried set out

in Article IV, Section 3(3) of the Bylaws™). See note 108, supra, and

accompanying text.

77 This was the approach taken by the Bookings.com Panel. See, ¢.8., para.163 “[Glur role in this IR P
includes assessing whether the applicable rules — in this case, the rules regarding string similarity
review —were followed, notwhether such rulesare appropriate oradvisable.”




138. Some of Donuts” arguments cquate the acts of ICC experts, and of the [CC, with those of
the Board. There is some variation in how Donuts” explains this equation, but the foflowing,
taken from Donuts' Request for an IR, is representative:

Only the Board has the power to appoint or authorize experts to help it make decisions.
Under the Guidebook, in fact. it may directly “consult with .. experts ... designated to hear
objections.” The Board wields ultimate authority over the entire new gTLD program,
including to consider any application individually. As such, the objection rulings against
Donuts amount 1o Board action reviewabie and reversible by this proceeding.'’®

139. Similarly, in its Supplemental written submission, Donuts maintains:

ICANN contends that its Board has no obligation to ensure that ifs appointed experts act
without conflict of interest. However, appoiniment of an expert with conflict of interest
is clearly a Board action in violation of ICANN’s Bylaws, which, as stated under
Bylaws Art. IV § 3.4.a, makes that an express subject of IRP review. . .[The Board, in
allowing} that panelist subsequently to rule on the same objector’s case against
SPORTS transgresses not only the anti-conflict provision of the Bylaws, but also its
non-discrimination mandate at Art. [[ §3.17

2. Do the Bylaws Support Treating as Equivalent to Board Actions those of the ICC and ICC-
Appointed Experts?

140. The Panel starts by examining the Bylaws® Article [V (titled: Accountability and Review).
With respect to IRs, the focus is on a “decision or action by the Board” alleged to be inconsistent
with the Articles of Incorporation or Bylaws. The explicit focus on Board conduct coincides with
the heading: “Independent Review of Board Action” and is redoubled in the ICDR Supplemental
Rules developed for IRs; the latter Rules cssentially repeat the Standard of Review by instructing
this Panel to ask, inter alia: did the JCANN Board...make a reasonable inquiry to determine it
had sufficient facts available; did ICANN Board members ha[ve] a conflict of interest in
participating in the decision”, or produce a decision not “believed by the ICANN Board 1o be in
the best interests of the company...”'%0

t41. When that same accountability Article within the Bylaws authorizes RFRs, by contrast, it
does so with a broader explicit reach. t makes the process available not only to address the acts

and failures to act of the Board"®! but also those of I[CANN stall, to the extent conduct of the
latter “contradict established [CANN policy(ies)”. Consistent with this broader reach, [CANN

' Donuts’ Request for IR, para. 5 (emphasis added).

" Emphasis added; bracketed insert inferred.

“ICDR Supplemental Rules for IRP, Article 8.

*' 10 particular:
[Olne or more actions or inactions of the ICANN Board that have been taken or refused fo be
taken without consideration of material information, except where the party submitting the
request could have submitted, but did not submit, the information for the Beard's consideration at
the time of action or refusal to act; or
[Olne or more actions or inactions of the ICANN Board that are taken as a resulr of the Board's
reliance on false or inaccurate material information.
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has acknowledged that the acts and omissions of institutions administering objection proceedings
and of the experts they appoint qualify as “stafl” conduct, and thus may be the basis of a RFR. '

142. No doubt the architects of the IR mechanism could have made the Board directly
accountable for designated acts or omissions committed by the ICC and the experts it appoints,
either by equating them to Board action or by opening the process to “staff” conduct. The close
proximity within the Bylaws of the two accountability processes suggests that differences in the
manner of delincating scope were purposeful, not accidental. This seemingly uncontroversial
reading of the Bylaws would, however, not preclude attribution to the Board of ithe conduct of
other actors under certain circumstances.

3. Beemed Equivalency: Attribution Theories

143. Donuts does not suggest that in delim iting IR jurisdiction the Bylaws expressly equate
the Board with the ICC and its experts. Rather, its position seems to be that |CC experts, in
effect, are appointed by the Board by virtue of a delegation of that power to the 1CC, which
specialized institution in turn makes the appointments on behall of the Board. As the Panel
understands Donuts’ theory, the Board is then accountable for prejudicial errors committed
by the ICC or its experts in the course of discharging the mandates given them by the Board.
Donuts reasons:

Only the Board has the power to appoint or authorize experts to help it make decisions.
Under the Guidebook, in fact, it may directly “consult with ... experts ... designated to
hear objections.” The Board wields ultimate authority over the entire new gTiD
program, including to consider any application individually. As such, the ... objection
rulings against Donuts amount to Board action reviewable and reversible by this
proceedin g.183

144, Donuts relies in particular upon Bylaws Article XI-A, Section 1, Paragraph 4, which it
interprets as establishing a close relationship between the experts appointed by the ICC and
the Board. Section 1 of Article X[-A authorizes the Board to seck “external advice” from
sources other than the Committees that may be available to it. The Section’s first paragraph
states that “[t]he purpose of seeking external expert advice is to allow the policy-
development process within ICANN to take advantage of existing expertise that resides in
the public or private sector but outside of ICANN.” The Section refers 1o entities
commissioned to give advice as “Expert Advisory Panels” which may consist in “public or
private sector individuals or entities.” The Section provides that such panels may be
appointed by the Board “on its own initiative or at the suggestion of any ICANN body.”

145. In relevant part, Paragraph 4 of Section 1, expressly relied upon by Donuts, states:

Any reference of issues not concerning public policy to an Expert Advisory Panel by
the Board or President...shall be made pursuant to terms of reference describing the

2 See Vistaprint IR Declaration, at note 60 {citing BGC Recommendation on Reconsideration
Request 14-5 dated February 27, 2014 (“BGC Determination”), at p. 7, n. 7, Request, Annex 26,
and available at hitps://www.icann.org/en/ S\,fstem/ﬁles/ﬁles/dete;'mi&ati0§1—vistamrint—z’ﬁ‘eb14—en.pdf
(last accessed on Scpt. 14, 201 5N

Donuts’ Request for IR, para. 5.
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issues on which input and advice is sought and the procedures and schedule to be
followed.

146, ICANN offered a different understanding of that provision:

[The relied upon provision] has nothing whatsoever to do with the retention of experts
for objections under the Applicant Guidebook for the New gTLD Program or the
Board's decision to outsource the objection process o entities such as the {ICC], which
have experts that can be appointed to resolve objections asserted against individual
gTLD applications. Accordingly, the ICANN Board did not retain the [CC pursuant to
Atticle XI-A of the Bylaws for the New gTLD Program.. ..

Article XI-A of the Bylaws applies to external expert advice sought for the purpose of
"aliow[ing] the policy-development process within ICANN to take advantage of
existing expertise that resides in the public or private sector but outside of [CANN."
(Bylaws, Art, Xi-A, Section | 1), This "policy development process™ is the process by
which ICANN's various Supporting Organizations develop policy recommendations for
[CANN (such as the recommendation by ICANN's Generic Names Supporting
Organization to permit a broad expansion of the number of gTLDs).

147, The Panel understands why Donuts invites it to {ind that the work of ICC experls must
have been authorized under Article XI-A. That would show a somewhat direct link between
the Board and the ICC experts in this case, and would perhaps imply some level of focused
Board processing of individual expert rulings in every case. This would follow from
subsequent paragraphs in that article, which elaborate:

[E]xternal advice pursnant to this Section.. is advisory and not binding, and is intended
to augment the information available to the Board or other ICANN body in carrying out
its responsibilities [and that] “prior to any decision by the Board” an opportunity to
comment on such advice is to be given to “the Governmental Advisory Committee, in
addition to the Supporting Organizations and other Advisory Committecs. '™

148. The Pancl agrees with Donuts that when the Guidebook states that an 1CC expert’s

. o . . - . 1835 ., . . . ~ .
finding “will be considered an expert determination™'® it is not tllogical when finding no
other specific Bylaw provision on point to assume that Bylaw X1-A may be relevant.

149. The Panel nevertheless agrees with ICANN that the more natural construction of

Bylaws Article XI-A is that it authorizes the Board to engage outside experts to aid in policy

development, and that by language and structure it appears not to have within its
contemplation seriatim ICC appointments to scttle objection disputes with a view to
generating whatever incremental policy advice might be gleaned from such individual
adjudications.

I50. Equally, it is difficult to conceive of the MOU between ICANN and the 1CC ! g5

constituting a Board request for advice on a particular policy. In any event, determinations based
on the distinctive set of facts that exists in each objection case seem ill-suited to providing such

PMICANN Bylaws, Article XI-A, Section 1, para. 5.
" See CGuidebook, at 3-17.
¥ See notes 46-3 L, supra, and accompanyi ng text.
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“advice” in a form that promotes “the policy-development process within ICANN.” ¥7 The
Guidebook account of the objection process also states that 1CC expert rulings will be “...advice
that ICANN will accept”, which diverges from Bylaw XI-A’s statement that “le]xternal advice
pursuant to this Section...is advisory and not binding, and is intended o augment the
information available to the Board. >

151. Ultimately, of course, there is no need to fit the ICC and its expert regime under Bylaws
Article XI-A for such activities to enjoy authorization, or otherwise to be consistent with
ICANN’s constituent documents. The California statute under which [CANN operates provides
that a corporation of the ICANN type:

[1]n carrying out its activitics, shail have all of the powers of a natural person,
including, without limitation, the power to: ... () Participate with others in
any...association, transaction or arrangement of any kind whether or not such
participation involves sharing or defegation of contro! with or to others, %

152, Additionally, the Pancl recalls that ICANN’s Articles entitle ICANN (o “cooperate as
appropriate with relevant international organizations.”'®’

153. To rule, as we do, that Bylaws Article XI-A does not reveal 2 direct connection
between the appointment of 1CC experts and the Board, however, does not fully exhaust the
ways in which the work of the ICC and its experts might be imputed to the Board. Under
certain circumstances, general principles of agency might justify such attribution.

154. Although the precise basis upon which Donuts might wish the Panel to find an agency
relationship has not been supplied by Donuts, Donuts’ broader argument in connection with
Article XI-A and elsewhere seems to atlude to the rudiments of such a theory. It notes, for
example, that under AGB § 5.1 the Board “ultimate responsibility for the New gTLD
Prog}r;%m” and “reserves the right to individually consider an application for a new gTLD

155. Had the agency theory been more fully addressed by the partics,'”! the propriety of
imputing directly to the Board the acts of the ICC and its experts would most likely depend
on how the relationship between the [CC and ICANN is characterized; under the general
principles of law known (o the Panel that would probably turn upon the level of control that
ICANN exerts or is entitled to exert over the ICC’s operations in respect of objection
proccedings.

®7 1t is true that the decisions produced by 1CC experts are “written” as required by Article Xi-A. e
f para. 5. but they do not function with the [CANN s¥stem as “advisory and not binding [advice].
intended to augment the information available to the Board or other ICANN body in carrying out its
responsibilities.” Nor do they seem to fit within an architecture that requires that “priorto any decision
by the Board™ an Gpportunity to comment on such advice is be given to “the Governmental Ad visory
Committee. Supporting Organizations and other Advisory Commifteas ™

¥ Cal. Corporations Code, Section 5 140¢j).

P ICANN Articles of Incorporation, Article 4.

Sec Donuts Supplemental Memorandum, para. 21 .

An antecedent step in elaborating such an argument would be to determine what body of law should be
consuited by the Panel,

190
194

48




[56. Given that the matter was not claborated upon by Donuts, let alone briefed by the
partics, the Panel will not do more than suggest why it considers that, on balance, there is
not enough evidence of control in the record to altribute the acts of the ICC and its experts to
the ICANN Board. In this regard, the Panel finds the terms of the ICANN-ICC MOU
illuminating, if by no means conclusive.

157. Under the MOU, it is for the ICC to select experts and administer the proceedings
according to the ICC Rules and any supplements thereto it. It is also for the ICCto
“establish the necessary structure and procedures (comprising information technology,
staffing, etc.) to perform its duties as DRSP in a timely and efficient manner” (although it is
to do so with “with advice and support from ICANN").

158. The MOU confirms that the [CC-ICANN relationship is a collaborative one under
which the ICC enjoys many elements of independence in keeping with its established
expertise with respect to the endeavors in question. Morcover, the persistent reference in
official ICANN documents to the ICC as a “service provider” when viewed most favorably
to Donuts is at most neutral on the question of whether it should be considered an
independent contractor as distinct from an agent of ICANN.

159. This Panel concludes given the foregoing, and in accord with the reasoning of other Panels,
that the relationship between ICANN and the ICC is not such as to allow an IR Panel “[1o]
review the actions or inactions of ICANN’s staff or any third parties, such as the [DRSP or
objection experts] who provided services to ICANN.”™ The notion that administering
institutions, such as the ICC, are (hi rd-party service providers, and not “constituent entities” of
ICANN generally or alter egos of the ICANN Board in particular is consistent with most of what
one finds in the reasoning other IR Panels.

4. The Theoretical Consequences of Attribution of Substantive Errors

160. Even i this Panel deemed itsclf authorized as Independent Reviewers to equate the work of
1CC experts in their rulings on objections to that of the Board, however, it would stop well short
of acting as a plenary review body concerned with errors of fact or the correct application of
substantive standards. We would be required to consult the explicit Standard of Review to which
we are bound. Thus, we would ask:

1] did the [expert] act without conflict of interest in taking its decision?;

2] did the [expert] exercise due diligence and care in havin g a reasonable amount of facts in
front of [him]?; and

3] did the [expert] exercise independent judgment in taking the decision|.]

161. As 1o the RUGBY application, Donuts does not offer an assessment of how the work of
Mr. Kantor failed any of these tests; rather, Donuts argues that he misapplied the community
objection standards adumbrated in the Guidebook. If in fact that is true—and the Panel’s review
of the Mr. Kantor’s reasoning by no means leads to that conclusion—such errors on the merits
would fali beyond the three fines of inquiry this Panel is obliged to pursue. In the absence of

192 Vistaprint IR Declaration, para.150.
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further etaboration by Donuts, the RUGBY proceeding seems readily to clear the hurdles posed
by all three questions. Nothing established by Donuts, or apparent from or the record of that
proceeding, indicates that a conflict of interest or a lack of independence was present in the work
of Mr. Kantor. In turn, the ICC expertise process, which he followed, is one desi gned to acquaint
him with a reasonable amount of facts. Ultimately, to impute Kantor’s work fo the ICANN
Board is to impute conduct not at variance with the Articles or Bylaws, especially when that
conduct is considered in I ght of the required Standard of Review.

162, If other circumstances were equal, the above Standard of Review analysis would apply
with equal force to the objection ruling in .SPORTS. Assuming that Mr. Taylor were the
agent (or sub-agent) of the Board, his putative errors in applying community objection
standards would not be cognizable under the Standard of Review to which this Panel is
bound.

163. As is true with respect to the report of the RUGBY expert, on its face the .S PORT
expert opinion shows good conversancy with the parties’ arguments and the controlling
texts. Whether Donuts agreed with it or not, the reasoning in both cases followed from what
appeared to be reasonable fact finding, was lucid, and adopted plausible interpretations of
the factual and legal elements involved in those community objections.!”

164. The RUGBY and the .SPORTS ruling are not, however, on an equal footing. Donuis
alleges that the SPORTS process was materially defective by virtue of the expert’s failure to
make sufficient disclosures.

[65. If such conduct were deemed by some theory of attribution to be that of the Board, this
Panel would struggle with those prongs of the Standard of Review requiring independent,
conflici—free, decision making. This Panel finds an insufficient basis, however, for such
impulation, for reasons given above." In particular, the deficient case for atiribution is not
improved merely because alleged conduct in question is the expert’s non-disclosure rather than
his misapplication of community objection standards. The Panel is not empowered to develop
theories on behalf of a party, but must base its declaration on the documents and arguments
before it."” That Record does not establish a basis for attribution, %

166. The Panel examines below whether the Board had a duty to act in tight of what Donuts
alleges were insufficient disclosures by Mr. Taylor when accepting his appointment as the [CC
expert for the . SPORTS objection.'”’

193 Putting aside the question of the expert’s alleged conflicts of interest. which explains everything
according to Donuts, the outcome in .SPORT expert proceeding seems in part attributable (o the expert’s
firm disapproval of some of Donuts’ arguments. See note 214, infra, and accompanying text.

¥ See notes 178-92, supra, and accompanying text, '

> ICDR Supplemental ICANN IR Rules, Article 10(a).

** No submission by Donuts explains why Mr. Taylor should be regarded as other than an agent,
employee or independent contractor of the ICC (itseif an independent contractor of ICANN), under
which aliernative assumptions common law agency principles, absent more, would preclude attribution.
Donuts ultimately had the burden of demonstrating under governing law how such attribution might be
called for, and it did not do so.

7 See notes 208-229, infra, and accompanying text.
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XIV. PANEL’S ANALYSIS REGARDING BOARD FAILURES TO ACT
A, In General

[67. Donuts has advanced an analytically distinct set of arguments, which faults the Board for
failures to act remedially to ameliorate, prospectively or retroactively, prejudice resulting from
errors of substance and procedure committed duri ng the two objection determinations giving rise
to this IR. To restate the three main allegations, ICANN failed: 1] to train ICC experts to
correctly apply community objection standards; 2] to institute a secondary regime (o reconcile
inconsistent community objection rulings; and 3] to intervene in this individual case to correct
what Donuts argues are obvious substantive ercors and a failure of due process by reason of
deficient expert disclosure.

168. As outlined above, the Panel considers that some but not all failures to act are cognizable by
it. In the Panel’s view, “actionable inaction” is a failure by the Board that is inconsistent with a
duty to act, whether that duty is formally established by ICANN’s constitutive documents,
established by some other explicit or clearly implied undertaking by the Board, or, powerflully
suggested by all the ciccumstances present,

169. It follows that not every circumstance in which the Board might be empowered to act gives
rise to a duty to act. In particular, when the complaining party points not to an explicit promise to
act or a specific obligation to act substantiated in ICANN’s constituent documents, but rather
relies on the circumstances and more general sources of obligation, actionable inaction would
seem 1o assume circumstances: ] that are, or ought be, known to the Board; 2] that forcefuily
impinge on relevant values and principles: and 3] that could reasonably have been expected to be
mitigated by Board action. Importantly, even when the three factors just enumerated are present,
the inaction must be judged in fight of the Standard of Review {that is: it might be that

determined inaction is well-informed, independent and conflict-free).

170. As outlined earlier, an in accord with what other Panels have concluded,'”® at any given
time the Board is confronted with the ran ge of options and is entitled, indeed required, to balance
the competing values listed in the Bylaws when deciding what, if anything, to do. The Board
need not react merely because it has been petitioned to do so by a stakeholder, commentator or
other observer,'”

B. Merits-Related Board Failures to Act
i. in General

I71. To the extent that Donuts complains of jurisprudential errors and disarray, its arguments
assume that timely action by the Board would have led to added legal certainty, more

transparency, higher levels of due process and—by extension—unsuccessful objections in the
specific cases here involved through the proper application of community objection standards,

¥ See, e.g., Booking.com IR Declaration, para. 138.
" See 1d




2. Failure to Train ICC Experts

172. 1t is common ground that [CC experts have access to the Applicant Guidebook and other
documentation concerning the adaptation of the [CC Expert process for use in determining
community objections, but that they received no specific training by ICANN concerning
community objection standards. Equally, however, the Board is not specifically required by any
constituent document known to the Panel 1o institute training; nor has it represented that it would
perform such training. Consistent with this, Donuts does not argue that it somehow relied on
assurances that any expert appointed to decide an objection filing would have received particular
training by ICANN.

173. The Panel believes that Donuts has not carried its burdens on this allegation. I has
considered several factors:

174. First, the situation in not one in which the Board simply provided no instruction to the
experts. The Guidebook itself provides a considerable measure of guidance. It identifics myriad
factors for experts to consider in processing community objections, repeats admonitions about an
objector’s burdens and adds caveats about the need to find all elements satisfied.

175, Further, the Guidebook requires that the experts appointed to each proceeding be

appropriately qualified™ and this requirement is restated in the ICC Rules which require the ICC

to consider the prospective appointees’ qualifications to be considered before an appointment is
201

made.

[76. Second, it is to be expected given the Guidebook’s multi-facior tests, diversity of factual
patterns and the role of advocates that variations in way experts frame issues and apply the
governing factors will be perceived; these may or may not reflect genuine differences of
approach or the deficiency of one approach compared to another. As a general matter, it would
be surprising if among the corpus of reasoned objections to have becn | ssued thus far that a
somewhat diverse marketplace of ideas had not developed; some variation is to be expected.

177. Moreover, the errors of which Donuts complains in the current case are said by it to be

obvious under the Guidebook. If that is lrue, training would not necessari y have made any

difference. An expert that would ignore the Guidebook would likel y also ignore any subsequent

training based on the Guidebook. In any event, the Panel’s study of the reasoned opinions of the
. . . . . 202 . .

experts involved in this IR—done strictly for fact finding purposes ©° — found that neither expert

failed to apply the Guidebook factors, nor reached an absurd resuit,

178. The Panel does not exclude the possibility that jurisprudentia disarray might become so
acute and prolonged with fespect to community objections that the Board would be required to
act to improve upon the original manner of equipping experts; Donuts has not demonstrated that
such a state of affairs exists, however,

[79. The Panel notes as well that, to a large extent, Donuts seems to complain of the system as it
was originally instituted, one without training for cxperts beyond the instruction found in the

200 Guidebook, Section 3.4.4.
*VICC Expertise Rules, Article 3(2).
* The Panel is not entitled under the guise of an IR to propose an authoritative construction of the

Guidebook’s community objection standards.




Guidebook. As such, Donuts arggably faces the time bar applicable to such complaints, as
recognized by other IR Panels. 203

3. Failure to Institute Appellate Review

180. Similar considerations to those identified with respect to the trainj ng of experts apply in
assessing the failure of the Board to inaugurate an appeals mechanism of some kind for
community objection cases. Donuts argued:

Donuts and others had specifically urged the Board to implement a means for reviewing
new gTLD objection rulings inconsistent with ICANN’s “documented policies”
governing such procedures in the Guidebook....Several months after that. .. the NGPC
proposed...a mechanism for addressing perceived inconsistent results in certain {string
confusion] objection cases.... The NGPC spectfically cited, as authority for its
determination, Guidebook section § -1, which provides in part as follows:

ICANN’s Board of Directors has ultimate responsibility for the New gTLD
Program. The Board reserves the right to individually consider an application for
anew gTLD to determine whether approval would be in the best interest of the
Internet community. Under exceptional circumstances, the Board may
individually consider a gTLD application.

I81. The Pancl believes that to install Some sort appeals mechanism might add predictability of
outcome and produce greater satisfaction with the process by some. The Panel assumes, without
opining, that the Board has the power to institute such a mechanism, and it believes that to do so
in a sound fashion after careful study would be consistent with ICANN’s Articles and Bylaws,

182, Equally, however, absent Jurisprudential disarray so urgently in need of a top-down
remedy that the Board would not be entitled to establish other priorities, it may indeed
refrain from exercising the power it has already exercised in connection with certain string
similarity cases.

183, Even if the record reflected a concrete decision by the Board to take an incremental
approach to the implementation of review mechanisms, perhaps delaying in-depth study of
the possibility, that Board steategy would be judged against the Standard of Review, and the
Board’s duty to balance all relevant factors, including those that argue against wholesale
adoption of some form of appeals mechanism. In the Panel’s view, absent compelfing [acts
to the contrary, the Board need not rush into adding another layer of adjudication or review,
whether or not urged to do so by Donuts and others.

4. Failure to Intervence in the Individual Case

184. Relying on the Board’s reserved “right to individually consider an application for a new
gTLD to determine whether approval would be in the best interest of the Internet community,”
Donuts faults the Board for not intervening in its individual case 2% To the extent it refies on

203

See, e.g., reasoning of the Booking.com IR Panel, discussed at note 106, supra, and accom panying
text.
204 Quoting Guidebook, Section 5. 1.




putative errors in the application of the community objection standards, the above analysis
applies; the Board can, in the Panel’s view, pursue other priorities. Apart from questions about
whether the errors alleged by Donuts are as obvious as it asserts, a hypothetical Roard policy of
ordinarily not responding to ad hoc petitions to intervene with respect to individual applications
would seems prudent on its face.

185. Accordingly, the Panel agrees with the Vistaprint Panel, who ruled that “the ICANN Board
has no affirmative duty to review the result in any particular.. .case.” 2% Ag Donuts does in this
case, Vistaprint had relied upon the Guidebook’s reference to individual Board consideration of
applications. As the Vistaprint Panel observed, however, the Guidebook’s example of the
“exceptional circumstances™ that involve individual assessment by the Board is when the _
disappointed applicant engages the Board through an accountability process such as the RFR 2%

186. True, the RFR example, being only that, does not preclude an ad hoc intervention by the
Board; it does however remind one of context, and to consider Board inaction in light of the
other grievance mechanisms available to appiicants, most notably in this case the RFR option.?"”

XV.  PANEL’S ANALYSIS REGARDING FAILURE TO INTERVENE IN THE .SPORTS
PROCESS TO ACCOUNT FOR DEFICIENT EXPERT DISCLOSURE.

A, The Disclosure Standard

187. With respect to the .SPORTS objection, Donuts relies heavily on what it considers to have
been Mr. Taylor’s deficient disclosure. The Panel has suggested above that it does not cquate any
such failing to direct Board conduct, but Donuts also has advanced a failure to act argument.

188. The ICC Expertise Rules in force at the relevant time contemplated that the ICC would
appoint an expert only after considering “the prospective expert’s qualifications relevant to the
circumstances of the case™®and that, unless the parties agree otherwise in writing, the experts
appointed are to be “independent of the parties involved in the expertise proceedings.”?"

189. Experts are to execute a “statement of independence” along with a written disclosure to the
Centre of “any facts or circumstances which might be of such a nature as to call into question the
expert’s independence in the eyes of the parties.” Such disclosed information is communicated to
the parties, who are entitled to object that the expert does not have the necessary qualifications,
including independence,*!*

190. There is an obvious tension between the desire to find experts with suitable qualifications
(which often implies experience in the relevant sector) and the default rule that experts are to be
independent of the parties. To a large extent this struggle of opposing considerations is resolved
by the expert making the required disclosures, and the system thus heavily depends on the expert
to do so.

20 Vistaprint IR Declaration, para. 157.

., para. 156 (“For example, the RBoard might individually consider an application as a result ... of the
use of an ICANN accountability mechanism.™).

7 See notes 18 1-82, supra, and 227 infra, and accompanying text.

e Expertise Rules, Article 32).

% 1d., Article 3(3).

210 Id.




191. An examination of the disclosure rule as formulated confirms that disclosure is intended to
be relatively broad. It is not, [or example, limited to circumstances “likely to call into question”
the appointee’s independence, but refers instead to matters that “might” do so. Nor is it to be
judged in terms of objective, reasonable, parties; the test, instead, is a subjective one asking the
prospective expert to determine what should be disclosed when viewed through “the eyes of
the[se] parties”.*"!

B. The Respective Actors’ Roles in Disclosure

192, Tt might be argued that Donuts has mainly itself to thank for not being prompted to
investigate Mr. Taylor further by what one finds on his resume. His c.v., after all, records in
several places that he has represented “sports bodies”, and in diverse contexts.?'> Given the wide
membership enjoyed by SA, it is reascnable to cxpect that Donuts would have been cued to
investigate Mr. Taylor’s background more fully by these dj sclosures; there would seem to have
been a high probability that he had acted on behalf of one or more of SA’s members.
Additionally, Donuts should have come to know his ¢.v. in detail by virtue of its unsuccessful,
contemporaneous, attempt to challenge Mr, Taylor in connection with the .SK] objection
proceeding.* '

193. The sophistication with which Donuts is capable of operating during the appointment
process is evidenced moreover by its successful chatlenge of Mr. McClaren in conncction with
RUGBY objection proceeding.”™ One might also note that essentially the same Taylor resume
supplied to Donuts led dot SPORT’S representative, Mr. Young, to seek disqualification of Mr.
Taylor based on Taylor’s connections to SA, the same objecting entity against whom Donuts
defended in the present case. Moreover, in doing so. Mr, Young seems to have relied on
information largely available through a rudimentary internet search.>"

194. When a disputant fails to discover, or under appreciates, putative conflicts until afier
receiving an unfavorable result, questions naturally arise about that party’s level of due diligence
during the appointment process. Concurrently, Mr. Taylor, o be fair, may well have had in mind
rules of disclosure pertaining to other systems, such as those governing under a national
arbitration law, while assuming that those standards cqualed or surpassed the ICC standard. Nor
does it follow, necessarily, from what this Panel regards as his impermissibly abridged
disclosures that Taylor was a partisan, such that his determination was the product of bias. While
it is true that Mr. Taylor was critical in some respects of the manner in which Donuts’ conducted
its defense, the irritation expressed by him may well have been heart-felt, and perhaps justified,
rather than an expression of partisanship (the Panel is not in a position to judge).*'®

" This would not in every case lead to a duty to err on the side of disclosure; the parties may by
involvement in the ficld both know wel] the expert and any relevant affiliations he or she has.

*'* Taylor c.v. as attached to ICC Statement of Independence and Impartiality.

*I* Recounted by Donuis in fs Request for Independent Review of October 8, 2014, paras. 41, 46- 48,

' Recounted by Donuts at id.. para. 53.

7 July 1, 2013 Setter to 1CC by Mr. Young challenging Mr. Taylor’s appointment in relation to .SPORT
objection by Sport Accord,

719 See Taylor expertise, paras. 16.4-16.5. The expert characterized as “extremely misleading” and “(at the
very teast) unfortunate” that, upon investigation, a document said by Donuts to establish the policy of
ICANN and the Guidebook in fact represented the not-adopted view of a certain private entity, and

Ly
LAy




195. As for Mr. Taylor’s reasoned determination on the merits, at least on its face, it seems 1o be
a thorough, balanced, and lucid examination of the community objection grounds that flows
logically to a conclusion. Whether he was correct in his appreciation of the merits is not for this
Panel to assess.

196. Whatever obligations a party has to investigate a potential appointee (and the Panel believes
these are not negligible) uftimately it is primarily the ICC expert’s disclosure practices, and not
the parties® due diligence, upon which the integrity of the [CC expertise system depends. A
prospective appointee’s failure (o he forthcoming, combined with selective disclosures capable
of assuaging the concerns of one of the parties, allows the later-dissatisfied party to complain
Justifiably about the process while also giving it a plausible reason for not itself investigating
more deeply.

197. Even without consulting the IBA Conflicts Rules relied on by Donuts” expert, (which do not
apply formally to an ICC Expert proceeding), the Panel would have expected Mr. Taylor to have
been more specific in making disclosures based on the above analyzed 1CC disclosure formula.
He should have identified the members of SA for whom he had recently acted. That would have
included listing his advocacy on behaif of the International Tennis FFederation (ITF), the conflict
which Donuts® expert found to be most troubling.?!” In this respect, the Panel notes that the ICC
disclosure statement he signed advises, in underscored text, that “any doubt must be resolved in
favour of disclosure.” ?1*

C. Partial Dissent

198. In light of what all three Pane! members regard as disclosure by Mr, Taylor that was on its
face insufficient, one member would declare Donuts the prevailing party with respect to the
SPORTS application. He explains why he so holds in a separate document not forming part of
this Declaration. Although the majorily proceeds on a differcnt basis, it understands how
reasonable minds could conclude that the ICC expertise system, as adapted for use in community
objection cases, has a systemic defect evident in the case at hand. That defect may allow
conflicts to go undetected, and un-remedied, at critical times given that the system combines
heavy reliance on adequate candidate disclosure, the absence of court rev%e\fvflgséngle— member

constituted on the part of Donuts “a contrived argument” intended to defeat the objection but which
instead gave rise to a negative inference and questions about Donut’s credibility.
' Savarian Report of October 7, 2614, at para. 32 (ongoing representation of ITF a ‘W aivable Red List”
contlict),
?!* ICC Disclosure Form (“Statement of Impartiality and Independence™) completed by Jonathan Taylor,
June 17, 2013.
' Whether a binding expert determination would be regarded as subject to a set aside proceeding is
likely to vary with the national arbitration law in question. With respect to potential lawsuits against
ICANN itselt, the Guidebook stipulates (emphasis in the original) that:

APPLICANT AGREES NOT 1O CHALLENGE, IN COURT OR IN ANY OTHER JUDICIAL FORA, ANY

FINAL DECISION MADE BY ICANN WITH RESPECT TO THE APPLICATION, AND IRREVOCABLY

WAIVES ANY RIGHT T0O SUE OR PROCEED IN COURT OR ANY OT] IER JUDICIAL FORA ON TIIP BASIS

OF ANY OTHER LEGAL CLAIM AGAINST ICANN AND ICANN AFFILIATED PARTIES WITH RESPECT

TO THE APPLICATION, APPLICANT ACKNOWLEDGES AND ACCEP|S THAT APPLICANT’S

NONENTITLEMENT TO PURSUE ANY RIGHTS, REMEDIES, OR LEGAL CLAIMS AGATNST ICANN OR

THE ICANN ATFILIATED PARTIES IN COURT OR ANY O11 IER JUDICIAL FORA WITH RESPECT TO THE

APPLICATION SHALL MEAN THAT APPLICANT WILL FOREGO ANY RECOVERY OF ANY

APPLICATION FEES, MONIES INVESTED N BUSINESS INFRAS FRUCTURE OR OTHER STARTUP
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expert tribunals, and a binding process in substitution for the original ICC default rule under
which expert determinations are merely advisory. %

199. Language in at least one precedent, in turn, arguably condones a more plenary review than
that which the majority pursues in this case. The Booking.com Panel summarized its
investigation as follows:

The Panel finds that Booking.com has failed to identify any instance of Board action or
inaction, including any action or inaction of ICANN stajf or a third party (suckh as i
acting as the SSP), that could be considered to be inconsistent with ICANN's Articles of
Incorporation or Bylaws or with the policies and procedures established in the
Guidebook. This includes the challenged actions of the Board (or any staff or third
party) in relation to what Booking.com calls the implementation and supervision of the
string similarity review process generally, as well as the challenged actions of the Board
{or any staff or third party) in relation to the string similarity review of hotels in
particular, “!

200. A similar search in the case at hand might well support a finding that, unlike what was
resolved in Booking.com, conduct of certain third parties (Mr, Taylor) was “inconsistent
with ICANN's Articles of Incorporation or Bylaws or with the policies and procedures
established in the Guidebook” to quote again Booking.com. At least arguably, moreover, no
time bar would operate because the complaint is not about the system as instalied by
ICANN, but rather concerns a failure of the system as designed to be followed in this
particular case.

D. The Majority’s Position
1 in General

201. The Panel majority finds the views expressed by our colleague to be cogent—indeed,
forceful. We take a somewhat different approach, however, and reach a different conclusion.

202. We start by recalling how very narrow our mandate is, and how that confinement js re-
doubled by the standard of review. Our task is not to assess whether everything worked perfectly
in the objection process, but rather whether or not the Board can be said to have violated
ICANN’s Articles and Bylaws. For reasons discussed above, the requisite Board action cannot
be established by equating directly the expert’s deficient disclosure, or the ICC’s failure to re-
quire better disclosure, to a Board failure (o disclose or require disclosure, even though some of

COSTS AND ANY AND ALL PROFITS THAT APPLICANT MAY EXPECT TO REALIZE FROM THE
OPERATION OF A REGISTRY FOR THE TLD: PROVIDED, THAT APPLICANT MAY UTILIZE ANY
ACCOUNTABILITY MECHANISM SET FORTHIN ICANN’S BYLAWS FOR PURPOSES OF CHALLENGING
ANY FINAL DECISION MADE BY [CANN WITIH RESPECT TO THE APPLICATION. APPLICANT
ACKNOWLEDGES THAT ANY ICANN AFFILIATED PARTY IS AN EXPRESS THIRD PARTY
BENEFICIARY OF THIS SECTION 6 AND MAY ENFORCE EACH PROVISION OF THIS SECTION 6
AGAINST APPLICANT.

Guidebook, at 6-3.

“* See notes 36, supra. and accompanying text,

o Booking.com IR Deciaration, paras. 144-45 (emphasis added).




Donuts’ submissions have made that leap. More would be needed before this Panel’s majority
could consider either the ICC or Mr. Taylor to be a partner or agent of the Board.

203. Nor has the ICC been shown by Donuts to be sufficiently analogous to the GAC to warrant
Donuts® somewhat heavy reliance on the DCA IR Declaration. Donuts argues:

[T]he DCA Case held the Board responsible for oversight of the acts of ICANNs
“constituent bodies,” such as the GAC, that share ICANN’s obl; gation to adhere to its
Bylaws and other governing documents....GAC “advice” amounts to nothing unless
and until [CANN acts upon it. Similarly, the [ICC ¢xpert] determinations of new gTLD
objectiog Eanels constitute “expert advice” that have no effect unt; laccepted by
ICANN.?

204. This Panel’s majority disagrees. It cannot, absent more, regard the ICC as a “constituent
body” of ICANN. The DCA IR panel’s analysis, by contrast, procecded from its explicit finding
that the GAC is a “constituent entity” of ICANN, and thus subject to its transparency
undertakings. That question was the subject of considerable attention at the DAC IR hearing.
Ultimately, the Panel formed a solid view of how the GAC fit within ICANN’s constitutional
structure.”” In our case, with so many indications pointing a different direction, the case for
considering the ICC a “constituent entity” is far from obvious, and in the majority’s view,
Donuts has not made its case on that point.

205. The majority also considers that the Bocking.com Panel’s recounting of its broad but
fruitless search for actionable missteps was not a conclusive statement of the proper scope of an
IR, but rather reasoning that obviated further inquiry because no missteps were found—process
wide. The Panel’s report also had the byproduct of not leaving unanswered allegations that
experts and service providers had been sub-standard in their work.

2. In Light of Mr. Taylor’s Disclosure Practices, Was the Board Required to Act?

206. Donuts, nevertheless, argues that the Board was obliged to act under the circumstances,
referred to by it as “egregious.” The record does not contain evidence of formal Board
consideration of Mr. Taylor’s conduct as an expert for this Panel o test against the governing
standard of review. Nor does Donuts point to a Board undertaking, or other formal source, that
expressly or by clear implication requires the Board to exercise oversight with respect to
individual ICC appointments or the sufficiency of an expert’s disclosure (although the RFR
process arguably provides access to such oversight). :

207. Donuts instead posits a duty flowing from the Board’s ultimate responsibility for the new
gTLD program, its reserved authority to consider individual applications, and an allegation that
ICANN officers had been made aware of troubling facts concerning Mr. Taylor. In particular,
Donuts avers that there were communications between ICANN and the 1CC about Taylor in
connection with a proceeding to which Donuts was not party, but which involved SA. Donuts
alleged:

2 Donuts’ Supplemental Memorandum of August 20, 2015, para.28.
" See DCA Trust IR Declaration, para.101.




Though the 1CC did not provide other applicants with information regarding Mr.
Taylor’s potential conflicts, it certainly brought the dot Sport request to disqualify Mr.
Taylor to ICANN’s attention. In turn, [ICANN made detailed inquiries of the ICC
regarding dot Sport’s conflict allegations. Dot Sport began to include ICANN Board
members Fadi Chehadé and Cherine Chalaby, as well as Chris LaHatte, ICANN’s
Ombudsp;gm, on its communications, after which ICANN staff made further inquiries of
the 1CC.~

208. In its Post-Hearing brief, Donuts reiterates: “[t}he Board has failed to act upon specific
information of which it had express notice regarding the SPORTS panelist’s conflict of
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interest,”

209. The chain of emails Donuts cites in support of its allegation that [CANN had become aware
of Mr. Taylor’s conflicts nevertheless do not support the proposition. Those communications
related not to Mr, Taylor, but to a different expert’s potentia! conflicts of interest, and
correspondingly do not demonstrate active consideration by ICANN of circumstances related to
Mr. Taylor’s appointment in the SPORTS objection proceeding, ¢

210. There are also problems with any suggestion that timely Board action to effoct Taylor’s
disqua!éﬁca’iion-assuming the ICC would have allowed ICANN to so intervene in that
fashion—would have led to the appointment of an expert who would have agreed with Donuts’
interpretation of the community objection standards, The majority can’t help but notice that hoth
Mr. Kantor and Mr. Taylor were persuaded by similar lines of argument, flowing from Donuts’
welcoming registration policy, and yet no conflicts have been attributed to Mr. Kantor.

211. In the view of this Panel’s majority, however, even if the alleged biases of a particular
expert are made known to ICANN officers in the ordinary course of interacting with the 1CC,
or because ICANN was petitioned by an applicant asking it to intervene, the Board’s failare
to intervene would have to be considered in light of the range of defensible options available
to it and the existing ICANN mechanisms that offer a complaining applicant potential
redress. Chief among these alternatives to ad hoc Board intervention is the RFR mechanism.
which Donuts elected to forgo in this case.

212. Without purporting to predict the likely outcome of the RER forgone by Donuts, the
majority of this Panel does believe that it would have been an appropriate vehicle by which to
address an expert’s seemingly insufficient disclosure. The RER process would have aliowed an
organ of the Board, with certain fact finding powers, to evaluate Mr. Taylor’s conduct, and the

ICC’s handling of it, to determine if it amounted to: “one or more staff actions or inactions that

“* Donuts’ Post-Hearing Brief of Supplemental Memorandum of August 20, 2015, para.§.
225 .

Id., para. 6.
*** The Panel can only conclude that the compressed briefing schedule involved in this proceeding and the
farge volume of documents exchanged late in the process left Donuts | asufficient time to study, or
perhaps identify correctly, the correspondence upon which it relied. The Panel. nevertheless, spent
considerable time in pursuing justification for arguments that, while asserted and repeated, proved to be
unsupported by the documents to which the Pane] was directed by Donuts.
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contradict established ICANN policy(ies)”, to quote from the RFR grounds for seeking
reconsideration.??’

213. Had Donuts pursued an RIR, not only might some relief have been forthcoming (perhaps
obviating this IR) but any RI'R recommendation and subsequent processing of it would involve
activities likely to fal! properly within the jurisdiction of an IR Panel. Indeed, the RFR path is the
one routinely taken by other disappointed applicants before resorting to the IR machinery, The
Board was entitled to expect that Donuts would do likewise given the architecture in place.
Correspondingly, in the view of this Panel’s majority, the Board simply was not required to
pursue some other form application-specific intervention in the process.

214. Donuts is no doubt correct that it is not required to pursue an RFR. It is aiso correct that to
the extent it sought a review of the merits, the RFR process would not be appropriate, and to that
extent would be futile. The same cannot be so easily said when there is alleged conduct directly
implicating the fairness and transparency of ICANN “staff.

215. To its credit, Donuts engaged in an energetic effort to enlist the help of the Ombudsman,
Mr. LaHatte. Despite being invited several times by LaHatte to identify some procedural
unfairness, Donuts did not, as far as this Panel can ascertain, pin-point the weakness of
Taylor’s disclosure. Donuts instead persisted in asking LaHatte to review the merits and to
infer bias largely from the way in which Taylor reasoned and his connections™ o 4 large
extent seeking the very merits review that Lalatte insisted he was not authorized to
perform.”” That is, based on the Donuts’ correspondence with Mr. LaHatte, fairness of
process was LaHatte's concern; given Donuts’ heavy emphasis on the disclosure question in
these proceedings, that Donuts appears not to have asked LaHatte to consider the fairness
implications of Taylor’s weak disclosure Is surprising.

216. Ultimately, on the question of the Board’s atleged failure to act to ameliorate the conse-
quences of Mr. Taylor’s seemingly insufficient disclosure, the majority concludes that the
circumstances did not so powerfully suggest a need 10 act that the Board’s failure to do so
transgresses the Articles or the Bylaws or otherwise raises doubts under the Standard of
Review. Those circumstances include but are not limited to the availability to Donuts of the
RFR process and the Board’s apparent lack of knowledge of any conflicts potentially
impairing Taylor’s impartiality that remained both undisclosed and unknown to Donuts.

XVI. DISPARATE TREATMENT CLAIM

217. As noted above, Donuts asserts that the Board has engaged in unjustificd discrimination by
virtue of its selectivity in installing a mechanism designed to address inconsistent “string

7 See notes 181-181 - Supra, and accompanying tex,

¥ See LaHatte Letter Ruling (Report) of May 23, 2014 finding no jurisdiction to examine merits of
expert’s objection ruling. (“The essence of the complaint is that the dispute resofution providers have
made errors in the various decisions relating to the names seught by Donuts, where they fost the dispute
resolution processes.”); Letter of June 5, 2014 to from Donuts to Chris La Hatte (complaining of confleits,
bias, but not a failure of disclosure).

“ See email correspondence sent by Chris Lahatte to tonathon Nevett, May 25, 2014
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confusion” objection resuits. Although Donuts formally supports the initiative, it urges that it
should have been extended to inconsistent community objection determinations, Donuts avers:

[TThe Board...admits to having chosen consciously not to use {its power to reach
community objection cases]. [ICANN made that choice discriminatorily and despite
specific and sustained cxhortations to take action from a broad constituency including
Donuts.?*

218. Donuts relies on Bylaw’s Article 11, Section 3. The latter commands that [CANN:

[S]hall not apply its standards, policies, procedurces, or practices inequitably or single
out any particular party for disparate treatment unless justified by substantial and
reasonable cause, such as the promotion of effective competition.

219. By its terms, Article I, Section 3 is not violated if ICANN is justified in its line drawing by
“substantial and reasonable” cause. Albeit with a slightly different application of the principle,
the Pancl agrees with Vistaprint IR Panel that temporal conlext is important. It is obvious that a
fresh phasc of study begins when a regime with the many operational features of the new gTLD
program moves from planning to implementation. There having been extensive study and
stakeholder participation before im plementation of the gTLD program, the Board is more likely
to violate its duties i acting precipitously rather than with del; berateness.

220. The benefits of deliberateness will in the majority’s view often constitute “substantial and
reasonable cause” for selective application of new policies and new mechanisms, Moreover, in
the majority’s opinion, the only differences in treatment that implicate Bylaws Article I1, Section
3 are those which occur in like circumstances. The record does not allow the Panel to conclude
that the considerable consistency issues raised in connection with string similarity cases have
emerged in connection with community objection cases as a whole, or with respect (o the two
cxpert decisions giving rise to this IR

221. On the contrary, the materials produced in this case afford ample justification for giving a
priority to the string confusion cases,™ which readily give the impression of containing a certain
percentage of irreconcilable outcomes. The opprobrium raised among observers, stakeholders
and others in reaction to the string confusion cases, correspondingly, seems to have been of 2
kind and a degree not oceurrin g with respect to community objections.**?

XV DONUTS’ CONTRACT TH EORIES

222 In its pleadings, Donuts made relerence to contractual theories by which it was entitled to
relief: these were left under-developed by Donuts. 2% Nevertheless, for the sake of completeness,
the majority observes that no contractual analysis it has considered would lead to a different
result than that reached above. Under Donuts’ occasional characterization of itself as being a

" Donuts’ Post-Hearing Brief of Oct. 29,2015, para. 12.

! See, €.g., Booking.com IR Declaration. paras. 119-30.

ke istaprint IR Declaration, paras. 188-92.

n s Request for IR, para. 80, Donuts provided its most complete explanation of its contract theory
(“Applicant agrees to the terms of the Guidebook by applying for a new gTLD, thus forming a contract on
those terms with ICANN™). The jurisprudential support for its contract formation thesis was not supplied,
however.
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contracting party, with ICANN bein g Its counter-party, it is the premise that Board conduct that
is not consistent with the Guidebook would be a breach of contract. It follows from the analysis
adopted above that, assuming arguendo the existence of a contract, no breach has occurred,
including no violation of duties of good faith. The same is true of any reliance-based theory the
Panel can envision in the absence of focused pleading on the question.

XUX DECLARATION

223.To a great extent, Donuts’ own initial pleading foreshadowed the majority’s rulings in this
case. Itreferred to certain post-ICM case “obstacles™ instituted by ICANN, such as “subjecting
only Board action to scrutiny, and attempting to narrow the scope of review,”** Perhaps this was
intended by Donuts to suggest that ICANN had acted unfairly to insulate itself from account-
ability. Whatever the intimation, these are not “cbstacles™ this Panel is free to ignore. As the
Bookings.com IR panel observed in considering the case of another disappointed applicant:

In launching this IRP, |the applicant] no doubt realized that it faced an uphill battle. The
very limited nature of IRP proceedings is such that any applicant will face significant
obstacles in establishing that the ICANN Board acted inconsistently with ICANN’s
Articles of Incorporation or Bylaws.*

224. As an IR Pancl. we are required under the [CANN Bylaws™%0:

[D]eclare whether an action or inaction of the Board was inconsistent with the Articles
of Incorporation or Bylaws®’

225. Pursuant to this authority, the Panel (by a majority) declares that Donuts has not met its
burden to demonstrate action or inaction by the Board that violated ICANN’s Articles or its
Bytaws.

226. The Panel also has authority (o:

[Rlecommend that the Board stay any action or decision, or that the Board take any

interim action, until such time as the Board reviews and acts upon the opinion of the
IRP[.]

227. There is precedent for taking a broad view of this prerogative.®*® Eyen though an IR is an
accountability mechanism, it also has the potential to serve an advisory function, inasmuch as it
represents the views of three independent neutrals. These considerations prompt the majority to
offer the following further thoughts.

228. First, the majority cannot say that the .SPORTS expert was motivated by partiality favoring
the objector, only that his failure to elaborate on what he may have thought was already impljed
in his resume erred too heavily on the side of non-disclosure, and was thus unhelpful to the
process. Opting for less than robust disclosure is harmful because, at a minimum, when
discovered it may create the impression of bias and thus undercut a party’s confidence in the

“** Donuts’ Request for IR, para. 21.

33 Booking.com IR Declaration, para.141.

% ICANN Bylaws, Article 1V, Section 3.

*71d., Section 3, para. 1{d).

8 See Booking.com IR Declaration, para. 4: Vistaprint IR Declaration, paras. 186-90.
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system. A more substantial peril is realized when weak disclosure is only a precursor to a
determination in fact motivated by partisanship.

229. The majority believes that rather than using single expert panels, the community objection
process might to advantage employ panels composed of three experts. In such circumstances,
partisans can only do limited damage and, correspondingly, any party concerned about the
prospect of biased expert determinations should be reassured to a considerable extent by three-
person tribunals. In the majority’s view, even with the added costs involved, it would be
economically justifiable in the long term and not inconsistent with [ICANN’s values and
principles to adopt a three-neutral mode] as the default in community objection cases.

230. Concerning the community objection proceeding brought by SportAccord in connection
with .SPORTS, the majority believes it would not be | nconsistent with ICANN’s values and
principles to provide for a rehearing of that objection, by a different expert (or three experts). In
the event that should happen, the applicant and objector would presumably be highly efficient in
presenting their respective cases, having already prepared them fully once.

231. The majority also considers that the cases before this Panel involve a predictable conflict of
expectations. The Guidebook authorizes a prospective applicant, who espouses a relatively open
registration policy, to pursue a standard application 1o administer a string prone to be associated
with one or more communities; not uncharac{eristic&!i}', those communities will espouse and be
galvanized by formal policies and common perspectives that are likely to be incompatible with
unrestrained access to the string involved. The majority suggests that the assumptions and
policies that lead to this kind of tension warrant further study.

XIX COSTS

232. The Supplemental Ruies, which augment the ICDR arbitration Rules for IR
proceedings, state:

The IRP PANEL shall fix costs in its DECLARATION. The party not prevailing in an
IRP shall ordinarily be responsible for bearing all costs of the proceedings, but under
extraordinary circumstances the IRP PANEL may allocate up to half of the costs to the
prevailing party, taking into account the circumstances of the case, including the
reasonableness of the parties’ positions and their contribution to the public interest.

In the event the Requestor has not availed itself, in good faith, of the cooperative
engagement or conciliation process, and the requestor is not successful in the
[ndependent Review, the IRP PANEL must award ICANN all reasonable fees and costs
incurred by ICANN in the IRP, including legal fees, >

233. The majority of this Panel has determined that Donuts has not prevailed. The majority
does not find that the circumstances warrant departing from the general rule that. ordinarily,
“the party not prevailing in an IRP shall.. be responsible for bearing all costs of the
proceedings.”

29 Supplementary Procedures for [CANN Independent Review Process, Article | I.




234. The majority considers that any contribution to the public interest Donuts might have
made by focusing attention on the proper level of disclosure by ICC experts and related
matters has been offset by the tennousness of some of Donuts’ positions.**

235. Accordingly, Donuts is to bear all of the fees and expenses of each Member of this
Panel, all of the fees and expenses of the ICDR in this IRP, and all expenses of the hearing
in Los Angeles on October 8, 2015, including hearing room costs, the fees and expenscs of
the reporter, and the cost of the transcript.

236. The administrative fees and expenses of the International Centre for Dispute Resolution
(ICDR) totaling US$4.840.00 shall be borne by Donuts, and the compensation and expenses of
the Panelists totaling US$165.895.34 shall be borne by Donuts. Thercfore, Donuts shall
reimburse [CANN the sum of US$83.,067.66, representing that portion of said fees and expenses
in excess of the apportioned costs previously incurred by ICANN.

237. As to legal fees and similar costs incurred by ICANN, because Donuts availed itself of
the cooperative engagement process, the Panel is not required to “award ICANN all
reasonable fees and costs incurred by ICANN in the [RP, including legal fees.” The Panel
interprets Article 34 of the ICDR Rules as according it discretion to hear the parties on the
question of legal fees and to make an award of such fees in whole or in part,”*!

238. Nevertheless, recent pi’ecedems——notaéiy Booking.com, Vistaprint, and Merck—{while
taking different approaches to the allocation of DRSP and Panel fees) have seemingly
established the practice of leaving each party to shoulder its own legal fees. This Panel, in
keeping with that trend, unanimously decides that each side should bear its own legal fees
and similar costs. It will thus not ask the parties to address through further briefing the
proper allocation of such fees in this case,

239. This Final Declaration may be executed in any number of counterparts, each of which
shall be deemed an original, and all of which together shall constitute the final Declaration
of this IR Panel.

240. As contemplated in Article 30 (2) of the ICDR Arbitration Rules, this Declaration
carries two signatures instead of the usual three. Mr. Boesch dissents, in part, and has
written separate remarks.

240 See, e.g., notes 183-89, 226, supra, and accompanying text.

' The ICDR Rules, Article 34, state in pertinent part:
The arbitral tribunal shall fix the costs of arbitration in its award{s}. The tribunal may allocate
such costs among the parties if it determines that alfocation is reasonable, taking into account
the circumstances of the case. Such costs may include:...d, the reasonable legal and other costs
incurred by the parties;. .
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I, Philip W, Boesch, Jr., Pasel Member, decline to sign the Final Deelaration of the
Panel, for the reasons outlined in this statement, which I respectfully request be attached to

and incorporated with the Declaration executed by the other two Members of this Panel.

A The Promise of Indenendence, Transparency and Accountability Has Been

Violated. There is no disagreement on this Panel and on any Panel considering previous matters,
that ICANN is “no ordinary non-profit,” but instead is a “regulatory authority of vast dimension
and pervasive global reach.” The very origin of ICANN’s authority relies upon ICANN’s
“Affirmation of Commitments” with and to the United States Department of Commerce, which
lists as the first “key commitment” by ICANN, to “ensure” that decisions are made in the public
interest “and are accountable and transparent.” (Emphasis Added). ICANN Article Section 4
sets forth ICANN’s commitment to “open and transparent processes.” (Emphasis Added).
Atticle 3, Section 1 requires that ICANN “shall operate to the maximum extent feasible in an
open and transparent manner and consistent with procedures designed to ensure fairness.”
(Emphasis Added). The ICANN Guidebook requires the decisions to be made by “an
independent expert Panel.” (Emphasis Added).

It is the independence of judgment, transparency, and accountability, which ensure
fairness and which lay the basic foundation of ICANN’s vast regulation authority. These
cssential principles, in this Member’s opinion, should be at the forefront of this Panel’s review,
because ICANN’s position in this review seeks a rubberstamping of decision-making that was
not independent, that was not transparent, and that has not been held accountable. This Member
cannot abide the Expert decision in the SPORTS Application and would not sustain the
Objection filed to that Application.

The Experl who decided the .SPORTS Objection, “impermissibly abridged disclosures,”
the Majority holds, but then the Majority accommodates by stating that there is no evidence that
the Expert really was a “partisan,” and by accepting ICANN’s speculation that the Expert’s
decision-making “may” have been “heart-felt.” When ICANN receives its extraordinary power
and authority, based on the promise of independent judgment, transparency, and accountability,
there is no room for whitewashing the egregious failure of disclosure here. The decision-maker

was the lawyer for undisclosed clients directly benefited by his ruling. ICANN argues to let this

* Affirmation of Commitments No. 3.




stand because the procedures it argues are applicable do not permit any other options. This
Member disagrees. This is the failure of the promise of independent, transparent, accountable

decision-making and it should not stand.

B. The Requirement of Conformity With Law. This Panel accepts the notion that

ICANN must carry out its activities in conformity with “relevant principles of interational law
and applicable conventions and local law.” But in this context the Majority discusses the
“California business judgment rule,” finds it inapplicable and discusses no other laws, relying on
the arguable lack of briefing on conflicts of law. Because the procedures in this case cloak the
“expert” with the decision-making power of a judge or arbitrator, the “relevant principles of
international law” and “local law” should be those which apply to independent, transparent and
accountable decision-making. Conflicts of laws would not seem to deserve much discussion on
this point, because there likely are no conflicting laws that permit an arbitrator to decide matters
where the arbitrator’s undisclosed clients or business associates would directly benefit from his
or her ruling. Laws and rules governing disclosures and the independence of the judiciary and
the transparency of decision-making, even AAA and ICDR Rules, do not focus on the need to
prove that the decision-maker actively promoted the interests of undisclosed clients as direct
beneficiaries of his or her judicial ruling. It is the necessity to avoid the appearance of
impropriety that dictates the fullest disclosures.

. There is and There Should Be A Remedy for “Impermissible” Non-Disclosures.

Ultimately it should be the ICC experts® disclosures and not the parties’ private investigation into
the expert’s background, upon which the integtity of the ICC expertise system depends. This
also is true for judges, and for arbitrators acting pursuant to the California Arbitration Act or in
compliance with the Federal Arbitration Act, or in compliance with ICDR Rules. In fact, this
Expert’s signature on his “impermissibly abridged disclosures” actually appears just below the
ICC Disclosures Statement, which advises in underscored text that “any doubt must be resolved
in favour of disclosure.”

Even though the Expert’s conduct in failing to disclose was “impermissible,” the
Majority suggests for a variety of reasons that there is no remedy for this failure—even while the
integrity of the ICC expertise system depends on it. With the very integrity of ICANN’s system

at issue, this Majority has determined that there are no remedies. If there is no remedy for such a

fundamental failure of the independence, transparency and accountability requirements, then this

is a zvstemic defect that required and requires Board action.




This Panel Member also believes, however, that there is and should be a remedy, even
within the standards of review, interpretations, and procedures outlined by ICANN and by the
Majority.

D, Application of The “Standards of Review” Should Permit a Remedy in This Case.

This Panel, as with all Panels, discusses the “standard of review” typically by focusing on
whether the Board acted “without conflict of interest,” whether the Board exercised “due
ditigence and care” and whether the Board exercised “independent” judgment. Though this
Member takes issuc with the narrow interpretation by the Majority of “actionable inaction,” it is
clear enough from other decisions and even from the Majority in this case, that inaction as well
as action may form the basis for the review. In this case, the Board’s inaction was not without
conflict of interest; the failure of a remedy affecting the integrity of the IRP system does not
suggest due diligence; and allowing this Expert opinion to stand is not the achievement of
independent judgment.

The Majority finds many reasons not to act, holding that its mandate is so “very narrow”
as to be almost non-existent, and how that “confinement” must be “redoubled by the standard of
review.” Opinion at 57.

But the Panel majority also states: “Concerning the community objection proceeding
brought by SportAccord in connection with SPORTS, the majority believes it would not be
inconsistent with ICANN’s values and principles to provide for a rehearing of that objection, by
a different expert (or three experts).” This secms to be an advisory opinion that Donuts can and
perhaps should petition for a rehearing, and that it would “not be inconsistent” with ICANN
principles for a rehearing to be granted by some entity in authority.

For the Panel to find that it cannot act except at best in an advisory capacity, and that its
neutered role is not a systemic problem, is unsatisfactory and unsatisfying. To this Member,
after hundreds of thousands of invested doliars in filing fees and in these proceedings, the advice
to Donuts to seek a rehearing {“[a]t least arguably, moreover, no time bar would operate™) is
analogous to a punt on first down if not an abdication of responsibility.

Although the Majority analyzes the deference to be or not to be accorded the Board's
actions or inactions, the first guestion, whether the Board action or inaction is “without conflict
of interest,” is a flawed inquiry in the context of this case. Every time the Board or its agents or
delegated decision-makers consider action or inaction of any kind, in addressing the decision of

the Board’s delegated decision-maker, the Board is acting with and not without conflict of




interest. If the Board promulgates or leaves in place a procedure or standard of review, stacked
in favor of its delegated decision-maker, the Board is acting with and not without a conflict of
interest. If ICANN’s argument is that the standard of review only refers to “certain kinds of
conflicts of interests,” that is not an apparent conclusion to draw from the language of the
Guidebook or the Articles. Not only should no deference be accorded the decision under review,
but also the basic principles justifying ICANN’s authority—independent judgment, transparency,
and accountability—mandate that the procedures and standards for review not be stacked in any
way in favor of ICANN’s delegated decision-maker, or applied in a manner that suggests that
they are. This Panel Member would find that a remedy is available within the existing standards

of review, however the Majority seeks to narrow or “confine them.”

E. Application of Contract Law Confirms 2 Remedy. The promise of independent
judgment, transparency and accountability, as to decision-making that is essentially judicial in
nature, regarding matters of extreme public import and interest, should not be set aside by resort
to technical rules of construction contrary both to equity and to applicable principles of law.

Donuts argues, among other things, that it entered into a simple coniract by paying its
$185,000 and by filing its Application in accordance with the ICANN Guidebook. No conflicts
of laws issues were raised with respect to the basic formation of a contract, and the substantial
amounts involved do not suggest anything other than a significant business relationship and
mutual commitment. Part of a mutual commitment kike this includes, under California law, a
covenant of good faith and fair dealing to make certain that the benefits of the contract are
achievable by both sides. With the promise of fair dealing, the applicant had every right to
expect independent decision-making, transparent decision-making, and accountability of the
decision-making, in accordance with fair and reasonable processes. That is a clear covenant by
and responsibility of the ICANN Board. This Member also is of the opinion that the applicant
had the right to expect that its application would be handled as represented in the Guidebook,
without additional terms imposed upon it, including that it operate for the benefit of any one
community, ICANN does not persuasively reply—and does not reply at all to the substance of
this argument.

F. This Case Should Not Tum on the Majority’s View of Agency Law. The Panel

Majority bases its opinion on the fiction that the Board’s delegated decision-maker is a “third-
party,” even though it is the Board's delegation that sets up this isolation. And, the Majority

posits, the outcome of this proceeding might have been different “[hlad the agency theory been
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more fully addressed by the Parties...” (Opinion 48, §155). Because this Panel’s century of
experience leaves it capable of dealing with the briefings on “agency theory,” this again seems to
this Member more like an abdication of responsibility than its articulated focus on burden of
proof.

Trying to draw narrow distinctions between whether delegated decision-making is the
work of an agent or an independent contractor is just such a technical nicety that would notbe
acceptable in the simplest workers compensation case, much less acceptable in a matter of
extraordinary public interest. The Guidebook makes no such distinction. It acknowledges that
experts appointed by or under authority of the Board, pursuant to the Bylaws, shall determine
Objections. “The findings of the panel will be considered an expert determination and advice
that ICANN will accept within the dispute resolution process.” See Guidebook, §3.4.6.

In its analysis in the Booking.com IRP, that Panel summarized its investigation:

The Panel finds that Booking.com has failed to identify any instance
of Board action or inaction, including any action or inaction of
ICANN staff or a third party (such as ICC, acting as the S5P), that
could be considered to be inconsistent with ICANN's Articles of
Incorporation or Bylaws or with the policies and procedures
established in the Guidebook. This includes the challenged actions
of the Board (or any staff or third party) in relation to what
Booking.com calls the implementation and supervision of the string
similarity review process generally, as well as the challenged actions
of the Board (o7 any staff or third party) in relation to the string
similarity review of .hotels in particular.> (Emphasis Added)

In this case, the conduct of the delegated decision-maker was “inconsistent with
ICANN's Articles of Incorporation [and] Bylaws [and] with the policies and procedures
established in the Guidebook,” and it is the opinion of this Member that it disserves the integrity
of the system for an opinion to rely upon whether the delegated decision-maker is an agent of the
Board, a staff member reporting to the Board, a Board member, or an “independent contractor”
of the Board.

? Booking.com Declaration, paras. 144-45.




&, The DCA Case is Not Only Instractive: Tt Addressed as This Panel Should, the

Fundamental Integrity of the System. Similarly, the distinction that is made regarding the DCA

case is not only a technical one but one that exalts form over substance. There seems to be very
little question that the odor of conu?ﬁon and impropricty hung over the air of the DCA review; it
was the fact that the decision presented a direct and blunt assault on the integrity of the entire
process, that led to the DCA conclusion, not the distinctions that might be presented in some
state’s law between constituents, affiliates, agents, independent contractors, and the like, As
stated by the DCA Panel, the Board’s failure to maintain its own accountability in any other way
leaves the IRP as “the only and ultimate ‘accountability’ remedy for an applicant.™

In this case, all Panel members agree that the integrity of the system is predicated upon
the fullest and complete disclosures by the experts. If experts are appointed who are, charitably,
unaware of the requirements of disclosure, unaware of the need to avoid the appearance of
impropriety, or aware only of some allegedly lesser standard of disclosure, then that is the
system’s failure. Whether that is an inadequacy in training, as Donuts argues, whether that result
is the failure to intervene in an egregious action, as Donuts argues, or whether that is the
emergence of bias over reason, as Donuts argues, or all thres, the result of this review should be
the same. It is not acceptable to the integrity of the process to speculate that the expert’s
decision “might have been heart-felt.” 1t is not acceptable for a lawyer, whose undisclosed
clients shall directly benefit from his decision, to issue the judgment that he did.*

H This Member Would Not Uphold the Objection to Donuts’ Application for

SPORTS. This Member of the Panel would furthermore reverse and deny the Objection. i is
incredulous to the Panel Member that this Expert construed “community” in a way that
SportAccord explicitly had nor defined it, stating that it was “self-evident” the community
“refer|s] to the individuals and organisations who associate themselves with organized sport,”
which he calls the “Organised Sports Movement.” This Expert strained to find a “clearly
delineated” community, even though the objecting party itself had “delincated™ it to include: (i)

“individuals and organizations who associate themselves with Sport;™ (i) “practitioners as well

* DCA Declaration, para. 15

* This Member finds it persuasive that this same Expert was disqualified in virtually an identical context and mater.
This Member also finds the discussion essentially blaming Donuts’ investigation and response nof only (o be
unpersuasive but a slap at the integrity of the system that depends on disclosnre.




as organizers, supporters and audience;” (iii) “individual practitioners of sport, ... spectators, ..
fans and sponsors;” and (iv) “any person in the world.”
Nevertheless, without any evidence, the Expert made up his own definition of the

“commumity”:

...[W]hen the vast majority (inany millions of organisations and
individuals around the world) think of sports, they must obviously

think predominantly (if not exclusively) of official, sanctioned forms

of sport that are governed and regulated by means of the pyramid
model [atop which SportAccord claimed it sat].

This Expert also cited as evidence of “substantial opposition” a letter from one of his own
clients, and cited as legal authority for one of his conclusions a case in which he acted as counsel
for another of his clients. Without any evidence to support his “self-evident” community
definition, and plenty of evidence that undisclosed “organized sports” clients are served by the
lawyer acting as decision-maker, this Member is left with the self-evident proposition that there
is no other excuse for it than allegiance to the entrenched “organized sport organizations™ which
the Expert and his lawfirm serve as counsel.

The conclusion that the Objection should be denied is reasonable and consistent with the
goals and responsibilities of independence, accourttability and transparency. The delegated
decision-making process, in this case without adequate accountability and independent review,
should not be promoted as a fair process. To this Panel Member, it wasn’t.

i This Member Agrees With the Majority Decision to Donuts Apnlication for
RUGBY Affirming the Objection. The integrity of the system is not implicated by the decision

on the RUGBY Objection in the same manner and to the same degree in which it was and is
with respect to the .SPORTS Objection. Notwithstanding the opinions presented here that would
apply to both Objections, this Member cannot conclude on this record that the delegated
decision-making resulted in violation of fundamental principles or covenants, or that the Expert
should have reached a different conclusion for other reasons; and therefore this Member does not
disagree with the conclusion reached by the Majority with respect to the . RUGBY application.

J, The Awarding of Costs. Because this Member believes that the SportAccord

Objection should not have been decided by this Expert in favor of the objecting party, it seems

neither fair nor reasonable to award costs and attorneys’ fees to ICANN. The Majority further
7




takes the position that “any contribution to the public interest Donuts might have made by
focusing attention on the proper level of disclosure by ICC experts and related matters has been
offsct by the tenuousness of some of Donuts’ positions” (Opinion 64). What this Member finds
even more tenruous than this vague reference are the IRP Panel’s conclusions that it would not be
inconsistent with ICANN principles to award a rehearing of the SportAccord Objection, that the
IRP Panel can do nothing about the problem it sees, and that even though the Panel cannot act,
the problem really is not systemic in nature. The lack of accountability here, to address a blatant
faiture of disclosure that cuts at the integrity of the process, exposes the failed promises of
independence, transparency and accountability and frankly discourages justifiable challenges to
ICANN in the future. This Member would have cach side bear its own costs and fees under the

circumstances.

Dated: May 5, 2016 Respectfully submitted,

Pg@ii;} W. Boescly, Jr.
FMember of the Panel
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L. INTRODUCTION

A. Internet Corporation for Assianed Names and Numbers (ICANN)

1.ICANN is a nonprofit public-benefit corporation organized under the laws
of the State of California. ICANN was incorporated on September 30,
1998. Jon Postel, a computer scientist at that time at the University of
Southern California, and Esther Dyson, an entrepreneur and
philanthropist, were the two most prominent organizers and founders.
Postel had been involved in the creation of the Advanced Research
Projects Agency Network (“ARPANET"), which morphed into the Internet.
The ARPANET was a project of the United States Department of Defense
and was initially intended to provide a secure means of communication for
the chain of command during emergency situations when normal means

of communication were unavailable or deemed insecure.

2. Prior to ICANN's creation, there existed seven generic Top Level
Domains (gTLDs), which were intended for specific uses on the Internet:
.com, which has become the gTLD with the largest number of domain
name registrations, was intended for commercial use; .org, intended for
the use of non-commercial organizations; .net, intended for the use of
network related entities; .edu, intended for United States higher education
institutions; .int, established for international organizations; .gov, intended

for domain name registrations for arms of the United States federal



government and for state governmental entities; and, finally, .mil,

designed for the use of the United States military.

3. ICANN'’s “mission,” as set out in its bylaws, is “to coordinate, at the
overall level, the global Internet’'s systems of unique identifiers, and in
particular to ensure the stable and secure operation of the Internet’s
unigue identifier systems.” Bylaws, Art. 1, § 1. ICANN has fulfilled this
function under a contract with the United States Department of

Commerce.

4. The original ICANN Board of Directors was self-selected by those active
in the formation and functioning of the fledgling Internet. ICANN’s bylaws
provide that its Board of Directors shall have 16 voting members and four
non-voting liaisons. Bylaws, Art. VI, § 1. ICANN has no shareholders.
Subsequent Boards of Directors have been selected by a Nominating
Committee, as provided in Art. VII of the Bylaws.

5. ICANN gradually began to introduce a select number of new gTLDs,
such as .biz and .blog. In 2005, the ICANN Board of Directors began
considering the invitation to the general public to operate new gTLDs of its
own creation. In 2008, the Board of Directors adopted 19 specific Generic
Name Supporting Organization (GNSO) recommendations for the
implementation of a new gTLD programs. In 2011 the Board approved the
Applicant Guidebook and the launch of a new gTLD program. The
application window opened on January 12, 2012, and ICANN immediately

began receiving applications.



B. Board Governance Committee (BGC)

6. The Board Governance Committee was created by Charter, approved
by the ICANN Board of Directors on October 13, 2012. Among its
responsibilities is to consider and respond to reconsideration requests
submitted to the Board pursuant to ICANN’s Bylaws and to work closely
with the Chair and Vice Chair of the Board and with ICANN'’s CEO.
Charter, Sections 1.6 and 2.6, and 2.1.3. At the hearing of this matter,
and consistent with the position taken by ICANN before other
Independent Review Panels, counsel for ICANN confirmed that the
conduct of the BGC was the conduct of the Board for purposes of these

proceedings.

7. The BGC is composed of at least three, but not more than 6 voting
Board Directors and not more than 2 Liaison Directors, as determined and
appointed annually by the Board. Only the voting Board of Directors

members shall be voting members of the BGC. Charter, Section 3.

8. A preliminary report with respect to actions taken at each BGC meeting,
whether telephonic or in-person, shall be recorded and distributed to BGC
members within two working days, and meeting minutes are to be posted
promptly following their approval by the BGC. Charter, Section 6. No

such preliminary report was produced to the Panel in these proceedings.
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C. Dot Regqistry LLC (Dot Reaqistry)

9. Dot Registry is a limited liability company registered under the laws of
the State of Kansas. Dot Registry was formed in 2011 in order to apply to
ICANN for the rights to operate five new gTLD strings: .corp, .inc,. lic, .lip,
and ./td. Dot Registry applied to be the only community applicant for the
new gTLD strings .inc, llc, and ./lp. Dot Registry submitted each of its three
applications for listed strings on 13 June 2012. Dot Registry submitted
these applications for itself and on behalf of the National Association of
Secretaries of State (NASS). Dot Registry is an affiliate of the NASS,
which is “an organization which acts as a medium for the exchange of
information between states and fosters cooperation in the development of
public policy, and is working to develop individual relationships with each
Secretary of State’s office in order to ensure our continued commitment to
honor and respect the authorities of each state.” New gTLD Application
Submitted to ICANN by: Dot Registry LLC, String: INC, Originally Posted:
13 June 2012, Application ID: 1-880-35979, Exhibit C-007, Para. 20(b), p.
14 0f 66. For ease of reading, this Declaration shall refer to “Dot Registry”
as the disputing party, but the Panel recognizes that Dot Registry and the

NASS jointly made the Reconsideration Requests at issue in these

proceedings.

10. The mission/purpose stated in its respective applications for the three
strings was “to build confidence, trust, reliance and loyalty for consumers

and business owners alike by creating a dedicated gTLD to specifically

5
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serve the respective communities of “registered corporations,” “registered
limited liability companies,” and/or “registered limited liability partnerships.”
Under Dot Registry’s proposal, a registrant would have to demonstrate
that it has registered to do business with the Secretary of State of one of

the United States in the form corresponding to the gTLD (corporation for

.inc, limited liability company for ./lc, and limited liability partnership for

lp.)

11.With each of its community applications, Dot Registry deposited an
additional $22,000, so as to be given the opportunity to participate in a
Community Priority Evaluation (“CPE"). A community application that
passes a CPE is given priority for the gTLD string that has successfully
passed, and that gTLD string is removed from the string contention set
into which all applications that are identical or confusingly similar for that
string are placed. The successful community CPE applicant is awarded
that string, unless there are more than one successful community
applicant for the same string, in which case the successful applicants

would be placed into a contention set.

. The Economist Inteligence Unit (EIU)

12. The EIU describes itself as “the business information arm of the
Economist Group, publisher of the Economist.” “The EIU continuously
assesses political, economic, and business conditions in more than 200

countries. As the world’s leading provider of country intelligence, the EIU
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17. In order to qualify to provide dedicated services to a defined
community, an applicant must undergo an evaluation of its qualifications to
serve such community, the criteria for which are set out in the Community
Priority Evaluation Guidelines (“CPE Guidelines”). The CPE Guidelines
were developed by the Economist Intelligence Unit (“EIU”) under contract
with ICANN. According to the EIU, “[tihe CPE Guidelines are intended to
increase transparency, fairness and predictability around the assessment
process.” CPE Guidelines Prepared by the EIU, Version 2.0 (“CPE
Guidelines”), at 2. In the CPE Guidelines, the EIU states that “the
evaluation process will respect the principles of fairness, transparency,
avoiding potential conflicts of interest, and non-discrimination.
Consistency of approach in scoring Applications will be of particular

importance.” CPE Guidelines, at 22.

18. This message was reiterated in the EIU Community Priority Evaluation
Panel and its Processes, where it states that the CPE process “respects
the principles of fairness, transparency avoidance of potential conflicts of
interest, and non-discrimination. Consistency in approach in scoring
applications is of par‘t‘icular importance.” Community Priority Evaluation

Panel and its Processes, at 1.

Il PROCEDURAL HISTORY

A. Community Priority Evaluation and Reconsideration

19. On June 11, 2014, the EIU issued three Community Priority Evaluation

Reports, one for each of the three new gTLDs that are the subject of this

9



proceeding. In order to prevail on each of its applications, Dot Registry
would have to have been awarded 14 out of a possible 16 points per
application. In the evaluation of each of its three applications, Dot
Registry was awarded a total per application of 5 points. Thus, each of
the applications submitted did not prevail.

20. The practical result of this failure to prevail is that Dot Registry would
be placed in a contention set for each of the proposed gTLDs with other
applicants who had applied for one or more of the proposed gTLDs.

21. On April 11, 2013, Dot Registry submitted three Requests for
Reconsideration to the BGC, requesting that the BGC reconsider the

denial of Dot Registry’s applications for Community Priority.

22. The bases for Dot Registry’s requests for reconsideration were the

following:

a. The CPE Panel failed to validate all letters of support of and
in opposition to its application for Community Priority status;

b. The CPE Panel failed to disclose the sources, the substance,
the methods, or the scope of its independent research;

c. The CPE Panel engaged in “double counting,” which practice
IS contrary to the criteria established in the AGB;

d. The Panel failed to evaluate each of Dot Registry’s
applications independently;

e. The Panel failed to properly apply the CPE criteria set out in
the guidebook for community establishment, community
organization, pre-existence, size, and longevity;

f. The Panel used the incorrect standard in its evaluation of the
nexus criterion:;

10



g. The failure in determining Nexus, led to a failure in
determining “uniqueness:”

h. The Panel erroneously found that Dot Registry had failed to
provide for an appropriate appeals process in its applications;

i. The Panel applied an erroneous standard to determine
community support, a standard not contained in the CPE;

J.  The Panel misstated that the European Commission and the
Secretary of State of Delaware opposed Dot Registry’s
applications and failed to note that the Secretary of State of
Delaware had clarified the comment submitted and that the
European Commission had withdrawn its comment.

23. In response to Dot Registry’s Requests for Reconsideration of its
applications, on July 24, 2014, The Board Governance Committee
("“BGC") issued its Determination that “[Dot Registry] has not stated
grounds for reconsideration.” The BGC’s Determination was based on the
failure of Dot Registry to show “that either the Panels or ICANN violated
any ICANN policy or procedure with respect to the Reports, or ICANN
acceptance of those Reports.” Determination of the Board Governance
Committee (BGC) Reconsideration Requests 14-30, 14-32, 14-33, 24 July
2014.

. History of Independent Review Process

24. As all of the party’'s substantive submissions and the IRP Panel’s
procedural orders are posted on the ICANN web site covering IRP
Proceedings (https://www.icann.org/resources/pages/dot-registry-v-icann-
2014-09-25-en), this section will serve only to highlight those that contain
significant procedural or substantive rulings.
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4. This Order renders a final decision on [Dot Registry’s] Request
for emergency Independent Review Panel and Interim Measures of
Protection. All other requests for relief not expressly granted herein
are hereby denied
29. The Independent Review Process Panel (the “IRP Panel”), having
been duly constituted, issued a total of thirteen procedural orders, in

addition to that issued by the Emergency Independent Review Panelist.

All of the orders were issued by the unanimous IRP Panel. The following
are descriptions of portions of those orders particularly germane to the

present Declaration.

30. On March 26, 2015, the Independent Review Process Panel [the “IRP
Panel”] having been duly constituted, the IRP Panel issued an Amended
Procedural Order No. 2. Among other matters covered therein, pursuant
to its powers under ICDR Rules of Arbitration, Art. 20, 4 (“At any time
during the proceedings, the [panel] may order the parties to produce
documents, exhibits or other evidence it deems necessary or appropriate”)
the IRP Panel ordered ICANN to produce to the Panel certain documents
and gave each party the opportunity to request of the other additional

documents.

31. The order which required production of certain documents to the Panel
read as follows:

Pursuant to the Articles of Incorporation and Bylaws of the Internet
Corporation for Assigned Names and Numbers (“ICANN") and the
International Arbitration Rules and Supplementary Procedures for
Internet Corporation for Assigned Names and Numbers (ICANN)
Independent Review Process of the International Centre for Dispute

13






respect to the Determination). As well as the work-
product itself in its various draft and final iterations.

(c) Consideration by ICANN of the work performed by the
EIU in connection with Dot Registry’s applications. That
request again covers internal ICANN documents and
communications, not solely communications with the EIU
referring to or describing the subject of the Panel’s
request (consideration by ICANN of the work performed
by the EIU).

(d) Acts done and decisions taken by ICANN with respect to
the work performed by the EIU in connection with Dot
Registry’s applications. That request again covers
internal ICANN documents and communications, not
solely communications with the EIU, referring to or
describing the subject of the Panel’s request (both acts
done and decisions taken by ICANN with respect to the
EIU work).

The Panel notes that in Section 2 of its amended Procedural Order
No. 2, material provided by ICANN to the Panel, but not yet to Dot
Registry, appears not to include, among other matters, internal
ICANN documents and communications referring to or describing
the above subject matters that the Panel would have expected to
be created in the ordinary course of ICANN in connection with
these matters. It may be that the Panel was less than clear in its
requests. The Panel requests that ICANN consider again whether
the production was fully responsive to the foregoing requests.

The production shall include names of EIU personnel involved in
the work contemplated and the work performed by the EIU in
connection with Dot Registry’s applications for .INC, .LLC, and/or
.LLP with respect to Dot Registry’s Reconsideration Requests Nos.
14-30 (.LLC). 14-32 (.INC), and 14-33 (.LLP), dated July 24, 2024,
in that such information may be relevant to the requirements of
Sections 2.4.2.2.4.3,2.4.3.1, and 2.4.3.2 of Module 2 of the
Applicant Guidebook. The Panel expects strict compliance by Dot
Registry and its counsel with Paragraph 8 of this Order and the
Confidentiality and Non-Disclosure Undertaking procedure set forth
therein and in Annex 1 attached hereto.

Procedural Order No. 3 included, among other provisions, a

confidentiality provision, which provided in pertinent part:

“Documents exchanged by the parties or produced to the Panel at
the Panel’s directive which contain confidential information:

15



i May not be used for any purpose other than participating in ICDR
Case No. 01-14-0001-5004, and;

. May not be referenced in any, and any information contained
therein must be redacted from any, written submissions prior to
posting.

33. In Procedural Order No. 6, issued June 12, 2015, the Panel reiterated

its document production order, made express that the BGC was covered

by the reference to the “Board,” and required that documents withheld on

the basis of privilege be identified in a privilege log. On June 19, 2015.

Counsel for ICANN submitted a confirming attestation, the required

privilege log, and an additional responsive email. See. also, Procedural

Order No. 8, issued August 26, 2015, paragraph 3, first sentence.

34. On July 6, 2015, the IRP Panel issued Procedural Order No. 7. That
order memorialized the parties’ stipulations that the term “local law” as
used in Article 4 of ICANN's Articles of Incorporation was a reference to
California law and that under California law, in the event of a conflict
between a corporation’s Bylaws and Articles, the Articles of Incorporation
would prevail.

35. In Procedural Order No. 8, “[t{lhe Panel designate[d] the place of these
proceedings as New York, New York.”

36. In Procedural Order No. 12, issued February 26, 2016, the Panel
ordered that the hearing would be by video conference and would be
limited to seven houis. No live percipient or expert witness testimony

would be permitted, and only the witness statements and documents
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SUBMISSIONS OF THE PARTIES

A. Dot Registry

40. Dot Registry states that the applicable law(s) to be applied in this
proceeding are ICANN’s Articles of Incorporation (“Articles”) and Bylaws,
relevant principles of international law (such as good faith) and the
doctrine of legitimate expectations, applicable international conventions,
the laws of the State of California (“California law”), the Applicant
Guidebook (“AGB”), the International Arbitration Rules of the International
Centre for Dispute Resolution (“ICDR Rules”), and the Supplementary
Procedures for the Independent Review Process (the “Supplemental
Rules”). Prior declarations of IRP panels have “precedential value.”
Additiona! Submission of Dot Registry, LLC (“DR Additional
Submissions”), 3, at 2-3, and notes 11, 12, and 15. Request of Dot
Registry LLC for Independent Review Process (‘DR IRP Request”), §[ 55,
at 20. The Standard of Review should be de novo. DR Additional

Submission, [ 4-7, at 3-5.

41. Dot Registry effectively argues that actions of the ICANN staff and the
EIU constitute actions of the ICANN board, because, under California law
and ICANN'’s Bylaws, ICANN's board of directors is “ultimately
responsible” for the conduct of the new gTLD program. Since ICANN is a
California nonprofit public-benefit corporation, all of its activities must be

undertaken by or under the direction of its Board of Directors. DR
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shareholders, but does not protect a corporation or a corporate board from

actions by third parties. DR Post-Hearing Brief, at 4 — 7.

46. Even assuming arguendo that the business judgment rule applies to
the present proceeding, Dot Registry argues that it would not protect
ICANN, since the ICANN Board and BGC failed to comply with the
Articles, Bylaws, and the AGB, performed the acts at issue without making
a reasonable inquiry, and failed to exercise proper care, skill and

diligence. DR Post Hearing Brief, at 7 — 8.

47. Dot Registry alleges that EIU altered the AGB requirements only as to

Dot Registry’s applications in the following respects, and thus engaged in

unjustified discrimination (disparate treatment) and non-transparent

conduct:
a) Added a requirement in its evaluation that the community must “act”
as a community, and that a community must “associate as a
community;”

b) Added the requirement that the organization must have no other
function but to represent the community;

c) Utilized the increased requirement for “association” to abstain from
evaluating the requirements of “size” or “longevity;”

d) Misread Dot Registry’s applications in order to find that Dot

Registry’s registration policies failed to provide “an appropriate

appeals mechanism;”

20



e) Altered the AGB criteria that the majority of community institutions
support the application to require that every institution express
“consistent” support;

f) Altered the requirement that an application must have no relevant

opposition to require that an application have no opposition.

See, e.g., Dot Registry Reconsideration Request re .llc, Version of 11 April

2013, at 4 -17 (Exhibit C-017).

48. Dot Registry asserts that the EIU applied different standards to other
CPE applications, applying those standards inconsistently across all
applicants.

49. While EIU required Dot Registry to demonstrate that its communities
“act” and “associated” as communities, it did not require that other
communities do so.

50. EIU also required that ./fc, and ./l[p community members be participants
in a clearly defined-industry and that the “members” have an awareness
and recognition of their inclusion in the industry community.

51. While noting that “research’ supported its conclusions, the EIU failed
to identify the research conducted, what the results of the research were,
or how such results supported its conclusions.

52. Dot Registry also argued that the Board of Governance Committee
(“BGC”) breached its obligations to ensure fair and equitable, reasonable

and non-discriminatory treatment.

21



53. In response to a request for reconsideration, the BGC has the
authority to:
a) conduct a factual investigation (Bylaws, Art. 11, § 3, d);
b) request additional written submissions from the affected party or
other parties (Bylaws, Art. IV, § 3, e);
c) ask ICANN staff for its views on the matter (Bylaws, Art. IV, § 11);
d) request additional information or clarification from the requestor
(Bylaws, Art. 1V, §12);
e) conduct a meeting with requestor by telephone, email, or in person
(Id.);
f) request information relevant to the request from third parties

(Bylaws, Art. IV, § 13.
The BCG did none of these.

54. Dot Registry requested that the IRP Panel make a final and binding
declaration:

a) that the Board breached its Articles, its Bylaws and the AGB
including by failing to determine that ICANN staff and the EIU
improperly and discriminatorily applied the AGB criteria for
community priority status in evaluating Dot Registry’s applications;

b) that ICANN and the EIU breached the articles, Bylaws and the
AGB, including by erring in scoring Dot Registry’s CPE applications
for .inc, .llc, and ./lp and by treating Dot Registry’s applications
discriminatorily;

22



c) that Dot Registry’s CPE applications for the .inc, .llc, and .lip strings
satisfy the CPE criteria set forth in the AGB and that Dot Registry’s
applications are entitled to community priority status;

d) recommending that the Board issue a resolution confirming the
foregoing;

e) awarding Dot Registry its costs in this proceeding, including,
without limitation, all legal fees and expenses; and

f) awarding such other relief as the Panel may find appropriate in the
circumstances.

Claimant’s Post-Hearing Brief, April 8, 2016 (“DR Post-Hearing

Brief"), at 9.

55. Finally, Dot Registry stated that it “does not believe that a declaration
recommending that the Board should send Dot Registry’'s CPE
applications to a new evaluation by the EIU would be proper.” DR Post-

Hearing Brief, at 9.

B. ICANN
56. ICANN asserts that ICANN’s Articles and Bylaws and the
Supplementary Procedures apply to an IRP proceeding. ICANN’s
Response to Claimant Dot Registry LLC’s Request for Independent

Review Process, October 27, 2014 (“ICANN Response’), {121, at 8, and
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29, at 9. ICANN’s Response to Claimant Dot Registry LLC’s Additional
Submission (“Response to Additional Submission®), {2, at 1; 9] 8, at 3.

57. ICANN argues that “there is only one Board action at issue in this IRP,
the BGC's review of the reconsideration requests Dot Registry filed
challenging the CPE Reports.” Response to Additional Submission, §] 8,
at 3.

58. ICANN contends that this standard only applies as to the BGC'’s
actions (or inactions) in its reconsideration of the EIU or ICANN staff
actions. Response to Additional Submission, [ 10, at 4; 7]13, at 5

59. ICANN argues that the Bylaws make clear that the IRP review does
not extend to actions of ICANN staff or of third parties acting on behalf of
ICANN staff, such as the EIU.

60. ICANN contends that, when the BGC responds to a Reconsideration
Request, the standard applicable to the BGC’s review looks to whether or
not the CPE Panel violated “any established policy or procedure.” ICANN
Response, /45, at 20, 1|1/ 46 and 47, at 21. Response to Additional
Submission, [ 7, at 2; {[14, at 6 and note 10; ] 19, at 8.

61. ICANN argues that Dot Registry failed to show that the EIU violated
any established policies and procedures, on one occasion referring to
“rules and procedures,” in another to “established ICANN policy(ies),” and
in another to “appropriate policies and procedures.” Response to

Additional Submission, {[ 7, at 2; §]14, at 6 and note 10, and {[19, at 8
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62. ICANN contends that Dot Registry failed to show that the BGC actions
in its reconsideration were not in accordance with ICANN’s Articles and
Bylaws. Response to Additional Submission, {[ 21, at 9, and §] 23 at 10.
However, ICASNN has never argued in these proceedings that Dot
Registry failed timely or properly to raise claims of inter alia disparate
treatment/unjustified discrimination, lack of transparency or other alleged
breaches of Articles, Bylaws, or AGB by the BGC, only that Dot Registry

failed to prove its case on those matters.

63. ICANN agrees that “the ‘rules’ at issue when assessing the Board’s
conduct with respect to the New gTLD Program include relevant
provisions of the Guidebook.” Letter of Jeffrey A. LeVee, Jones Day LLP,

to the Panel, dated October 12, 2015, at 6.

64. In response to a question from the Panel, ICANN asserts that, in its
Call for Expressions of Interest for a New gTLD Comparative Evaluation
Panel (R-12), ICANN did not require the ICANN staff and EIU to adhere to
ICANN'’s Bylaws. ICANN denied that the reference therein that “the
evaluation process for selection of new gTLDs will respect the principles of
fairness, transparency, avoiding potential conflicts of interest, and non-
discrimination” and its request “that candidates include a ‘statement of the
candidate’s plan for ensuring fairness, nondiscrimination and
transparency” obligated the EIU and the ICANN staff to adhere to any of
ICANN’s Articles or Bylaws. ICANN's Post-Hearing Brief, {6, 7, and 8,
at4.
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65. In response to the Panel's question as to whether the Call for
Expressions of Interest called for EIU to comply with other ICANN policies
and procedures, ICANN stated that the Call for Expressions of Interest
required applicants to “respect the principles of fairness, transparency and
... hon-discrimination.” ICANN’s Post-Hearing Submission, dated April 8,
2016, at 1| 5.
66. ICANN asserts that California’s business judgment rule applies to
ICANN and “requires deference to actions of a corporate board of
directors so long as the board acted ‘upon reasonable investigation, in
good faith and with regard for the best interests of the corporation, and
‘exercised discretion clearly within the scope of its authority.”” Post—
Hearing Brief, {[ 1, at 1, and Lamden v. La Jolla Shores Clubdominium
Homeowners Ass’n, 21 Cal. 4" 249, 265 (1999).

IV.  DECLARATION OF PANEL

A. Applicable Principles of Law

67. The Panel declares that the principles of law applicable to the present
proceeding are ICANN’s Articles of Incorporation, its Bylaws, the laws of
the State of California, the Supplemental Rules, and the ICDR Rules of
Arbitration. The Panel does not find that there are “relevant principles of
international law and applicable international conventions” that would assist
it in the task now before it.

68. The review undertaken by the Panel is based on an objective and

independent standard, neither deferring to the views of the Board (or the
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BGC), nor substituting its judgment for that of the Board. As the IRP in the
Vistaprint v. ICANN Final Declaration stated (ICDR Case No. 01-14-0000-
6505, 9 October 2015:

123. The Bylaws state the IRP Panel is ‘charged’ with ‘comparing’
contested actions of the board to the Articles and Bylaws and
‘declaring’ whether the Board has acted consistently with them.
The Panel is to focus, in particular, on whether the Board acted
without conflict of interest, exercised due diligence and care in
having a reasonable amount of facts in front of it, and exercised
independent judgement in taking a decision believed to be in the
best interests of ICANN. In the IRP Panel’s view this more detailed
listing of a defined standard cannot be read to remove from the
Panel's remit the fundamental task of comparing actions or
inactions of the Board with the articles and Bylaws and declaring
whether the Board has acted consistently or not. Instead, the
defined standard provides a list of questions that can be asked, but
not to the exclusion of other potential questions that might arise in a
particular case as the Panel goes about its comparative work. For
example, the particular circumstance may raise questions whether
the Board acted in a transparent or non-discriminatory manner. In
this regard the ICANN Board'’s discretion is limited by the Articles
and Bylaws, and it is against the provisions of these instruments
that the Board’s conduct must be measured.

124. The Panel agrees with ICANN’s statement that the Panel is
neither asked to, nor allowed to, substitute its judgment for that of
the Board. However, this does not fundamentally alter the lens
through which the Panel must view its comparative task. As
Vistaprint has urged, the IRP is the only accountability mechanism
by which ICANN holds itself accountable through independent third
party review of its actions or inactions. Nothing in the Bylaws
specifies that the IRP Panel’s review must be founded on a
deferential standard, as ICANN has asserted. Such a standard
would undermine the Panel’s primary goal of ensuring
accountability on the part of ICANN and its Board, and would be
incompatible with ICANN’s commitment to maintain and improve
robust mechanisms for accountability, as required by ICANN’s
Affirmation of Commitments, Bylaws and core values.

125. The IRP Panel is aware that three other IRP Panels have
considered this issue of standard of review and degree of
deference to be accorded, if any, when assessing the conduct of
ICANN’s Board. All of the have reached the same conclusion: the
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board’s conduct is to be reviewed and appraised by the IRP Panel
using an objective and independent standard without any
presumption of correctness. (Footnote omitted).

69. In this regard, the Panel concludes that neither the California business
judgment rule nor any other applicable provision of law or charter
documents compels the Panel to defer to the BGC's decisions. The
Bylaws expressly charge the Panel with the task of testing whether the
Board has complied with the Articles and Bylaws (and, as agreed by
ICANN, with the AGB). Bylaws, Article IV, Section 3.11, ¢ provides that an
“IRP Panel shall have the authority to declare whether an action or
inaction of the Board was inconsistent with the Articles of Incorporation or
Bylaws.” Additionally, the business judgment rule does not in any event
extend under California law to breaches of obligation as contrasted with its
application to the exercise of discretionary board judgment within the

scope of such an obligation.

70. An IRP Panel is tasked with declaring whether the ICANN Board has,
by its action or inaction, acted inconsistently with the Articles and Bylaws.
It is not asked to declare whether the applicant who sought
reconsideration should have prevailed. Thus, the Dissent's focus on
whether Dot Registry should have succeeded in its application for

community priority is entirely misplaced. As counsel for ICANN explained:

Mr. LeVee: ***

... the singular purpose of an independent review proceeding, as
confirmed time and again by other independent review panels, is to
test whether the conduct of the board of ICANN and only of the
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board of ICANN was consistent with ICANN's articles and with
ICANN'’s bylaws.

Hearing Tr., p. 75,1. 24 - p. 76, |. 5.

. Nature of Declaration

71. The question has arisen in some prior Declarations of IRP Panels
whether Panel declarations are “binding” or “non-binding.” While this
question is an interesting one, it is clear beyond cavil that this or any
Panel’s decision on that question is not binding on any court of law that
might be called upon to decide this issue.

72. In order of precedence from Bylaws to Applicant Guidebook, there
have been statements in the documents which the Panel, or a reviewing
court, might consider in its determination as to the finality of an IRP Panel
Declaration.

73. As noted, above, Bylaws, Article IV, Section 3.11, ¢ specifies that an
“IRP Panel shall have the authority to declare whether an action or
inaction of the Board was inconsistent with the Articles of Incorporation or
Bylaws. Bylaws, Article IV, Section 3.11, d provides that the IRP Panel
may “recommend that the Board stay any action or decision . . . until such
time as the Board reviews and acts upon the opinion of the IRP. Article
IV, Section 3.21 provides that “[t]he declarations of the IRP Panel . .. are

final and have precedential value.”
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74. The ICDR Rules contains a provision that “[a]Jwards . . .shall be final
and binding on the parties.” ICDR Rules, Art. 27(1).

75. The Applicant Guidebook requires that any applicant “AGREE NOT
TO CHALLENGE, IN COURT OR IN ANY OTHER JUDICIAL FORA, ANY
FINAL DECISION MADE BY ICANN AND IRREVOCABLY WAIVES ANY
RIGHT TO SUE OR PROCEED IN COURT OR ANY OTHER JUDICIAL
FORA ON THE BASIS OF ANY OTHER LEGAL CLAIM AGAINST ICANN
AND ICANN AFFILIATED PARTIES WITH RESPECT TO THE
APPLICATION.” AGB, Module 6, Section 6 (all caps as in original).
Assuming arguendo this waiver would be found to be effective, it would
not appear to reach the question of finality of a Panel Declaration.

76. One Panel has declared that its declaration is non-binding (/CM
Registry, LLC v. ICANN, ICDR Case No. 50 117 T 00224 08, at 1]134),
while another has declared that its declaration is binding. DCA Trust v.
ICANN, ICDR Case No. 50-2013-001083, Declaration on IRP Procedures,
August 14, 2014, at 1|1 98, 100-107, 110-111, and 115.

77. Other panels have either expressed no opinion on this issue, or have
found some portion of the declaration binding, and another portion non-
binding. Further, the Panel understands that this issue may have arisen
before one or more courts of law, but that no final decisions have yet been

rendered.
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as quoted elsewhere in this declaration, it would be shocking if ICANN
were to make such an argument.

88. Accordingly, the Panel majority declares that in performing its duties of
Reconsideration, the BGC must determine whether the CPE (in this case
the EIU) and ICANN staff respected the principles of fairness,
transparency, avoiding conflicts of interest, and non-discrimination as set
out in the ICANN Articles, Bylaws and AGB. These matters were clearly
raised in Dot Registry’s submissions. The Panel majority declares that the
BGC failed to make the proper determinations as to compliance by ICANN
staff and the EIU with the Articles, Bylaws, and AGB, let alone to
undertake the requisite due diligence or to conduct itself with the
transparency mandated by the Articles and Bylaws in the conduct of the
reconsideration process.

89. The Panel majority further declares that the contractual use of the EIU
as the agent of ICANN does not vitiate the requirement to comply with
ICANN’s Articles and Bylaws, or the Board's duty to determine whether
ICANN staff and the EIU complied with these obligations. ICANN cannot
avoid its responsibilities by contracting with a third party to perform
ICANN’s obligations. It is the responsibility of the BGC in its
reconsideration to insure such compliance. Indeed, the CPEs themselves
were issued on the letterhead of ICANN, not that of the EIU, and Module 5

of the Applicant Guidebook states that “ICANN’s Board of Directors has
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194, DR 00261—267, DR00228-234, DR00349-355, DR-00547-553,
DR00467- 473 and DR00116-122.

94. One example is particularly instructive. In its Request for
Reconsideration for .inc, Dot Registry complained that “the Panel
repeatedly relies on its ‘research.” For example, the Panel states that its
decision not to award any points to the .INC Community Application for 1-
A Delineation is based on ‘[rlesearch [that] showed that firms are typically
organized around specific industries, locales, and other criteria not related
to the entities structure as an .inc’ and also that ‘[blased on the Panel’s
research there is no evidence of incs from different sectors acting as a
community as defined by the Applicant Guidebook.” “Thus, the Panel's
‘research’ was a key factor in its decision not to award at least four (but
possibly more) points to the .inc Community Application. However,
despite the significance of this ‘research,’ the Panel never cites any
sources or gives any information about its substance or the methods or
scope of the ‘research.” Dot Registry Request for Reconsideration re .inc,
§ 8, B at 5-6.

95. The BGC made short shrift of this argument. “The Requestor argues
that the Panels improperly conducted and relied upon independent
research while failing to ‘citfe] any sources or give[] any information about
[] the substance or the methods or scope of the ‘research.” (Citations
omitted.) “As the Requestor acknowledges, Section 4.2.3 of the

Guidebook expressly authorizes CPE Panels to ‘perform independent
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research, if deemed necessary to reach informed scoring decisions.”
(Citations omitted). “The Requestor cites no established policy or
procedure (because there is none) requiring a CPE Panel to disclose
details regarding the sources, scope or methods of its independent
research.” Reconsideration Response, § V.B at 11.

96. A review of the documents produced and the ongoing exchange
between the EIU and the ICANN staff reveal the origin of the “research”
language found in the final version of the CPEs.

97. The original draft CPEs prepared by the EIU, dated 19 May 2014 at

”»

page 2, paragraph beginning “However . . .” contain no reference to any
‘research.” See DR00229, 00262, and 00548.

98. The first references to the use of “research” comes from ICANN staff.
“Can we add a bit more to express the research and reasoning that went
into this statement? . . .Possibly something like, ‘based on the Panel's
research we could not find any widespread evidence of LLCs from
different sectors acting as a community.”” DR00468. “While | agree, I'd
like to see some substantiation, something like . . . ‘based on our research
we could not find any widespread evidence of LLCs from different sectors
acting as a community.” DR00548.

99. The CPEs as issued read in pertinent part at page 2, in paragraph
beginning "However . . . ;" “Research showed that firms are typically

organized around specific industries, locales, and other criteria not related

to the entities structure as an LLC. Based on the Panel's research, there
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judgment in taking the decision believed to be in the best interests of

ICANN.

2) The Relevant Provisions of the Articles and Bylaws and Their

Application

The Corporation shall operate for the benefit of the Internet
community as a whole, carrying out its activities in conformity with
relevant principles of international law and applicable international
conventions and local law and, to the extent appropriate and
consistent with these Articles and its Bylaws, through open and
transparent processes that enable competition and open entry in
Internet related markets. To this effect, the Corporation shall
cooperate as appropriate with relevant international organizations.
Articles of Incorporation, Art. 4

In performing its mission, the following core values should guide the
decisions and actions of ICANN:

*kkk

7. Employing open and transparent policy development
mechanisms that (i) promote well-informed decisions based
on expert advice, and (ii) ensure that those entities most
affected can assist in the policy development process.

8. Making decisions by applying documented policies
neutrally and objectively, with integrity and fairness.

9. Acting with a speed that is responsive to the needs of the
Internet while, as part of the decision-making process,
obtaining informed input from those entities most affected.

10. Remaining accountable to the Internet community
through mechanisms that enhance ICANN's effectiveness.
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11. While remaining rooted in the private sector, recognizing
that governments and public authorities are responsible for
public policy and duly taking into account governments’ or
public authorities’ recommendations.

These core values are deliberately expressed in very general terms
so that they may provide useful and relevant guidance in the
broadest possible range of circumstances. Because they are not
narrowly prescriptive, the specific way in which they apply,
individually and collectively, to each new situation will necessarily
depend on many factors that cannot be fully anticipated or
enumerated; and because they are statements of principle rather
than practice, situations will inevitably arise in which perfect fidelity
to all eleven core values are most relevant and how they apply to
the specific circumstances of the case at hand, and to determine, if
necessary, an appropriate and defensible balance among
competing values. Bylaws, Art. |, § 2. CORE VALUES.

ICANN shall not apply its standards, policies, procedures, or
practices inequitably or single out any particular party for disparate
treatment unless justified by substantial and reasonable cause,
such as the promotion of effective competition. Bylaws, Art. I, § 3.
Non-Discriminatory Treatment.

The Board shall operate to the maximum extent feasible in an open
and transparent manner and consistent with procedures designed
to ensure fairness. Bylaws, Art. IlI, §1.

In carrying out its mission as set out in these bylaws, ICANN should
be accountable to the community for operating in a manner that is
consistent with these Bylaws and with due regard for the core
values set forth in Article | of these bylaws. Art. IV, § 1.

103. In addition, the BGC failed several transparency obligations. As well

as failing to enforce the transparency obligations in the Articles, Bylaws,

and AGB with respect to the research purportedly undertaken by the EIU,

the BGC is also subject to certain requirements that it make public the

staff work on which it relies. Bylaws, Art. IV.2.11 provides that “The Board

Governance Committee may ask the ICANN staff for its views on the
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matter, which comments shall be made publicly available on the Website.”
Bylaws, Art. IV.2.14 provides that “The Board Governance Committee
shall act on a Reconsideration Request on the basis of the public written
record, including information submitted by the party seeking

reconsideration or review, by the ICANN staff, and by any third party.”

104. The Panel is tasked with determining whether the ICANN Board
acted consistently with the provisions of the Articles and Bylaws. Bylaws
Article IV, Section 3.11, ¢ states that “[t]he IRP Panel shall have the
authority to declare whether an action of inaction of the Board was
inconsistent with the Articles of Incorporation or Bylaws.” As accepted by
ICANN, the Panel is also tasked with determining whether the ICANN

Board acted consistently with the AGB. Moreover, the Bylaws provide:

Requests for [] independent review shall be referred to an
Independent Review Process Panel (“IRP Panel”), which shall be
charged with comparing contested actions of the Board to the
Articles of Incorporation and Bylaws and with declaring whether the
Board has acted consistently with the provisions of those Articles of
Incorporation and Bylaws. The IRP Panel must apply a defined
standard of review to the IRP request, focusing on:

a. did the Board act without conflict of interest in taking its
decision?

b. did the Board exercise due diligence and care in having a
reasonable amount of facts in front of them?; and

c. did the Board members exercise independent judgment in
taking the decision believed to be in the best interests of the
company?

Bylaws. Art. IV, §3.4.

41



ICANN'’s counsel stated at the hearing that the concept of inaction or the
omission to act is embraced within “actions of the Board.”
Panelist Kantor: At an earlier stage in these proceedings, the panel
asked some questions, and we were advised that action here
includes both actions and omissions. Does that apply to conduct of
ICANN staff or only to conduct of the ICANN Board?
Mr. LeVee: Only to Board.

Hearing Tr., p. 192, 1. 25 - p. 193, |. 6.

105. Thus, ICANN confirmed that omissions by the Board to comply with
its duties under the Articles and Bylaws constituted breaches of the
Articles and Bylaws for purposes of an IRP. See, also, ICANN's response
to Dot Registry’s Submission, [ 10 (10 August 2015) (“the only way in
which conduct of ICANN staff or third parties is reviewable is to the extent
that the board allegedly breached ICANN's Articles or Bylaws in acting (or
failing to act) with respect to that conduct.”) and Letter of Jeffrey A. LeVee,
Jones, Day LLP, to the Panel, October 12, 2015, at 6 (“ICANN agrees with
the statements in Paragraph 53 of the Booking.com IRP Panel’s
Declaration that . . . the term “action” as used in Article |V, Section 3 of

ICANN'’s Bylaws encompasses inactions by the ICANN Board . . . "

106. As discussed, supra, at {[{] 47-52, Dot Registry contended that the
CPE lacked transparency, such as the subject of the research performed,
the sources referenced in the performance of the research, the manner in
which the research was performed, the results of the research, whether
the researchers encountered sources that took issue with the results of
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the research, etc. Thus, Dot Registry adequately alleged a breach by
ICANN staff and the EIU of the transparency obligations found in the
Articles, Bylaws, and AGB.

107. Dot Registry further asserted that it was treated unfairly in that the
scoring involved double counting, and that the approach to scoring other
applications was inconsistent with that used in scoring its applications. /d.
108. Dot Registry alleged that it was subject to different standards than
were used to evaluate other Community Applications which underwent
CPE, and that the standards applied to it were discriminatory. /d.

109. Yet, the BGC failed to address any of these assertions, other than to
recite that Dot Registry had failed to identify any “established policy or
procedure” which had been violated.

110. Article IV, Section 3.4 of the Bylaws calls upon this Panel to
determine whether the BGC, in making its Reconsideration Decision
“‘exercise[d] due diligence and care in having a reasonable amount of facts
in front of them” and “exercise[d] independent judgment in taking the
decision believed to be in the best interests of the company.”
Consequently, the Panel must consider whether, in the face of Dot
Registry’s Reconsideration Requests, the BGC employed the requisite
due diligence and independent judgment in determining whether or not
ICANN staff and the EIU complied with Article, Bylaw, and AGB

obligations such as transparency and non-discrimination.
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111. Indeed, the BGC admittedly did not examine whether the EIU or
ICANN staff engaged in unjustified discrimination or failed to fulfill
transparency obligations. It failed to make any reasonable investigation or
to make certain that it had acted with due diligence and care to be sure
that it had a reasonable amount of facts before it.
112. An exchange between Panelist Kantor and counsel for ICANN
underscores the cavalier treatment which the BGC accorded to the Dot
Registry Requests for Reconsideration.
Panelist Kantor: Mr. LeVee, in those minutes or in the
determinations on the reconsideration requests, is there evidence
that the Board considered whether or not the CPE panel report or
any conduct of the staff complied with the various provisions of the
bylaws to which | referred, core values, inequitability,
nondiscriminatory treatment, or to the maximum extent open and
transparent.
Mr. LeVee: | doubtit. Notthat I'm aware of. As | said, the Board
Governance Committee has not taken the position that the EIU or
any other outside vendor is obligated to conform to the bylaws in
this respect. So | doubt they would have looked at that subject.
Hearing Tr., p. 221, 1. 17 — p. 222, 1. 8.
113. Notably, the Panel question above inquired as to whether the Board
considered either the conduct of the CPE panel (i.e., the EIU) or the
conduct of ICANN staff. Counsel's response that he doubted whether
consideration was given relied solely upon the BGC's position that the EIU
was not obligated to comply with the Bylaws. Regardless of whether that
position is correct, ICANN acknowledges that the conduct of ICANN staff
(as described supra, at [1189-101) is bound by the Articles, Bylaws, and

AGB. ICANN's arguinent fails to recognize that in any event the conduct
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of ICANN staff is properly the subject of review by the BGC when raised in
a Request for Reconsideration, yet no such review of the allegedly
discriminatory and non-transparent conduct of ICANN staff was
undertaken by the BGC.

114.0One of the questions on which an IRP Panel is asked to “focus” is
whether the BGC “exercise[d] due diligence and care in having a
reasonable amount of facts” in front of it. In making this determination, the
Panel must look to the allegations in order to determine what facts would
have assisted the BGC in making its determination.

115. As discussed, supra, at ] 51 and 94 - 95, the requestor argued that
the EIU repeatedly referred to “research” it had performed in making its
assessment, without disclosing the nature of the research, the source(s) to
which it referred, the methods used, or the information obtained. This is

effectively an allegation of lack of transparency.

116. Transparency was yet another of the principles which an applicant
for the position of Community Priority Evaluator, such as EIU, was
required to respect. ‘Indeed, an applicant for the position was required to
submit a plan to ensure that transparency would be respected in the

evaluation process. See, generally, supra, 1 17 — 18.

117. Transparency is one of the essential principles in ICANN’s creation

documents, and its name reverberates through its Articles and Bylaws.
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staff, and one that its contractor, EIU, had pledged to follow in its work for
ICANN. The BGC had an obligation to determine whether ICANN staff
and the EIU complied with these obligations. An IRP Panel is charged
with determining whether the Board, which includes the BGC, complied
with its obligations under the Articles and the Bylaws. The failure by the
BGC to undertake an examination of whether ICANN staff or the EIU in
fact complied with those obligations is itself a failure by the Board to

comply with its obligations under the Articles and Bylaws.

123. Has the BGC been given the tools necessary to gather this
information as Part of the Reconsideration process? The section on
reconsideration (Bylaws, Art. IV, Section 2) provides it with those tools. It
gives the BGC the power to “conduct whatever factualrinvestigation is
deemed appropriate” and to “request additional written submissions from
the affected party, or from other parties.” Bylaws, Art. IV, § 2.3,d and e.
The BGC is entitled to “ask the ICANN staff for its views on the matter,
which comments shall be made publicly available on the website.”
Bylaws, Art. IV, §2.11. The BGC is also empowered to “request
information relevant to the request from third parties, and any information
collected from third parties shall be provided to the requestor [for

reconsideration].” Bylaws, Art. IV, § 2.13.

124. The requestor for reconsideration in this case also complained that
the standards applied by the ICANN staff and the EIU to its applications
were different from those that the ICANN staff and EIU had applied to
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other successful applicants. If this were true, the EIU would not only have
failed to respect the principles of fairness and non-discrimination it had
assured ICANN that it would respect, it would not have lived up to its own
assurance to all applicants for CPEs in its CPE Guidelines (Exhibit R-1)
that “consistency of approach in scoring applications will be of particular

importance.” See, supra, {1 18 and 83.

125. The BGC need cnly have compared what the ICANN staff and EIU did
with respect to the CPEs at issue to what they did with respect to the
successful CPEs to determine whether the ICANN staff and the EIU treated
the requestor in a fair and non-discriminatory manner. The facts needed
were more than reasonably at hand. Yet the BGC chose not to test Dot
Registry’s allegations by reviewing those facts. It cannot be said that the
BGC exercised due diligence and care in having a reasonable amount of

facts in front of it.

126. The Panel is called upon by Bylaws Art. IV.3.4 to focus on whether
the Board, in denying Dot Registry’s Reconsideration Requests, exercised
due diligence and care in having a reasonable amount of facts in front of it
and exercised independent judgment in taking decisions believed to be in
the best interest of ICANN. The Panel has considered above whether the
BGC complied with its “due diligence” duty. Here the Panel considers
whether the BGC complied with its “independent judgment” duty.

127. The Panel has no doubt that the BGC believes its denials of the Dot

Registry Reconsideration Requests were in the best interests of ICANN.
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However, the record makes it exceedingly difficult to conclude that the
BGC exercised independent judgment in taking those decisions. The only
documentary evidence in the record in that regard is the text of the
Reconsideration Decisions themselves and the minutes of the BGC
meeting at which those decisions were taken. No withess statements or
testimony with respect to those decisions were presented by ICANN, the
only party to the proceeding who could conceivably be in possession of
such evidence.

128.The silence in the evidentiary record, and the apparent use by ICANN
of the attorney-client privilege and the litigation work-product privilege to
shield staff work from disclosure to the Panel, raise serious questions in
the minds of the majority of the Panel members about the BGC'’s
compliance with mandatory obligations in the Bylaws to make public the
ICANN staff work on which it relies in reaching decisions about
Reconsideration Requests.

129. Bylaws Art. IV.2.11 provides that “The Board Governance Committee
may ask the ICANN staff for its views on the matter, which comments shall
be made publicly available on the Website.”

130. Bylaws Art. IV.2.14 provides that “The Board Governance Committee
shall act on a Reconsideration Request on the basis of the public written
record, including information submitted by the party seeking

reconsideration or review, by the ICANN staff, and by any third party.”

49



131. Elsewhere in the Bylaws and the Articles of Incorporation, as
discussed above, ICANN undertakes general duties of transparency and
accountability that are also implicated by ICANN's decision to shield
relevant staff work from public disclosure by structuring the staff work to
benefit from legal privilege.

132. The documents disclosed by ICANN to the Panel pursuant to the
Panel's document orders do not include any documents sent from BGC
members to ICANN staff or sent from any Board members to any other
Board members. The privilege log submitted by ICANN in these
proceedings does not list any documents either sent from Board members
to any ICANN staff or sent from any Board member to any other Board
member, only a small number of documents sent from ICANN staff to the
BGC. The only documents of the BGC that were disclosed to the Panel
are the denials of the relevant Reconsideration Request themselves, the
agendas for the relevant BGC meetings found on the ICANN website, and
the Minutes of those meetings also found on the ICANN website.

133. No documents from ICANN staff to the BGC have been disclosed to
the Panel. The privilege log lists one document, dated July 18, 2014,
which appears to be the ICANN in-house legal counsel submission to the
BGC of the “board package” for the July 24, 2014 BGC meeting at which
Dot Registry’s Reconsideration Requests were considered. The Panel
infers that package included an agenda for the meeting, the CPEs

themselves and draft denials prepared by ICANN staff, consistent with a
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statement to that effect by ICANN counsel at the hearing. As explained by
ICANN counsel at the hearing, that package also apparently included
ICANN staff recommendations regarding the CPEs and the
Reconsideration Requests, prepared by ICANN legal counsel. The Panel
presumes the “package” also included Dot Registry’s Reconsideration
Requests, setting out Dot Registry’s views arguing for reconsideration.
134. There is nothing in either the document production record or the
privilege log to indicate that the denials drafted by ICANN staff were
modified in any manner after presentation by staff to the BGC. Rather,
from that record it would appear that the denials were approved by the
BGC without change. It is of course possible that changes were in fact
made to the draft denials involving ICANN legal counsel, but not produced
to the Panel. However, nothing in the privilege log indicates that to be the
case.

135.The privilege log submitted by ICANN in this proceeding also lists one
other document dated August 15, 2014, which appears to be the “board
package” for the August 22, 2014 BGC meeting at which the BGC inter
alia approved the Minutes for the July 24 BGC meeting. Since the agenda
and the Minutes for that August 22 meeting, as available on the ICANN
website, do not show any reference to the gTLDs at issue in this IRP, it
would appear that the material in the August 15 privileged document
related to this dispute is only the draft of the Minutes for the July 24 BGC

meeting, which Minutes were duly approved at the August 22 BGC
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meeting according to the Minutes for that latter meeting. Thus, the August
15 privileged document adds little to assist the Panel in deciding whether
the Board exercised the requisite diligence, due care and independent
judgment.

136. Every other document listed on the privilege log is an internal ICANN
staff document, not a BGC document.

137. From this disclosure and from statements by ICANN counsel at the
hearing, the Panel considers that no documents were submitted to the
BGC for the July 24, 2014 BGC meeting other than the agenda for the
meeting, the CPEs and Dot Registry’'s Reconsideration Requests
themselves, ICANN staff's draft denials of those Reconsideration
Requests, and explanatory recommendations to the BGC from ICANN
staff in support of the denials. Moreover, it appears the BGC itself and its
members generated no documents except the denials themselves and the
related BGC Minutes. ICANN asserted privilege for all materials sent by
ICANN staff to the BGC for the BGC meeting on the Reconsideration
Requests.

138. The production by ICANN of BGC documents was an issue raised
expressly by the unanimous Panel in Paragraph 2 of Procedural Order No.
4, issued May 27, 2015:

Among the documents produced by ICANN in response to the Panel's
document production request, the Panel expected to find documents that
indicated that the ICANN Board had considered the recommendations
made by the EIU concerning Claimant’'s Community Priority requests, that

the ICANN board discussed those recommendations in a meeting of the
Board or in a meeting of one or more of its committees or subcommittees
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or by its staff under the ICANN Board's direction, the details of such
discussions, including notes of the participants thereto, and/or that the
ICANN Board itself acted on the EIU recommendation by formal vote or
otherwise; or if none of the above, documents indicating that the ICANN
board is of the belief that the recommendations of the EIU are binding. If
no such documents exist, the Panel requests that ICANN'’s counsel furnish
an attestation to that effect.
139. By letter dated May 29, 2015, counsel for ICANN made the
requested confirmation, referring to the Reconsideration Decisions and
appending the BGC meeting minutes for the non-privileged record.
140. It is of course entirely possible that oral conversations between staff
and members of the BGC, and among members of the BGC, occurred in
connection with the July 24 BGC meeting where the BGC determined to
deny the reconsideration requests. No ICANN staff or Board members
presented a witness statement in this proceeding, however. Also, there is
no documentary evidence of such a hypothetical discussion, privileged or
unprivileged. Thus apart from pro forma corporate minutes of the BGC
meeting, no evidence at all exists to support a conclusion that the BGC did
more than just accept without critical review the recommendations and
draft decisions of ICANN staff.
141. Counsel for ICANN conceded at the hearing that ICANN legal
counsel supplied the BGC with recommendations, but asserted the BGC
does not rely on those recommendations.

2 * k% I

3 will tell you that the Board Governance

4 Committee is aided by the Office of General

5 Counsel, which also consults with Board
6 staff.
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briefed the BGC regarding Dot Registry, LLC's ("Requester's") request
seeking reconsideration of the Community Priority Evaluation ("CPE")
Panels' Reports, and ICANN's acceptance of those Reports.”

144. Counsel for ICANN made similar points at the hearing.

12 MR. LEVEE: | can.

13 So the Board Governance Committee

14 had the EIU, the three EIU reports, and it

15 had the lengthy challenge submitted by Dot
16 Registry regarding those reports. As I've

17 said before, the Board Governance Committee
18 does not go out and obtain separate

19 substantive advice, because the nature of its
20 review is not a substantive review.

21 So | don't know what else it would

22 need, but my understanding is that apart from
23 privileged communication, what it had before
24 it was the materials that I've just

25 referenced, EIU's reports and Dot Registry's
1 reconsideration requests, which had attached
2 to it a number of exhibits.

3 MR. KANTOR: So in evaluating that

4 request and the CPE panel report, would it be
5 correct to say that the diligence and care

6 the Board Governance Committee took in having
7 a reasonable amount of facts in front of it,

8 were those two submissions an [sic] inquiry of
9 staff which is privileged?

10 MR. LEVEE: Yes.

11 MR. KANTOR: Subclause C: How did

12 the Board Governance Committee go about
13 exercising its independent judgment in taking
14 the decisions it took on the reconsideration
15 requests? Again, with as much specificity as
16 you can reasonably undertake.

17 MR. LEVEE: The primary thing |

18 obviously have te refer you to is the report,
19 the 23-page report of the Board Governance
20 Committee. |, | don't have other materials

21 that | have tendered to the panel to say that
22 the Board members exercised their independent
23 judgment, beyond the fact that they wrote a
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24 document which goes pretty much point by
25 point through the complaints that Dot

1 Registry asserted, evaluated each of those

2 points independently, and reached the

3 conclusions that they reached.

4 MR. DONAHEY: Were there drafts of

5 that 23-page report?

6 MR. LEVEE: Yes.

7 MR. DONAHEY: And were those

8 produced?

9 MR. LEVEE: They were not.

10 MR. DONAHEY: And was that because

11 they were privileged?

12 MR. LEVEE: Yes.

13 MR. KANTOR: Mr. LeVee, what exists

14 in the record before this panel to show that
15 the Board Governance Committee exercised its
16 judgment independent from that of ICANN's
17 staff, including office [of] general counsel?
18 MR. LEVEE: The record is simply

19 that the six voting members of the Board
20 Governance Committee authorized this

21 particular report after discussing the

22 report. | cannot give you a length of time

23 that it was discussed. | don't have a record
24 of that, but | can tell you, as reflected in

25 many other situations where similar questions
1 have been asked, that the voting members of
2 the Board take these decisions seriously.

3 They are then reflected in minutes of the

4 Board Governance Committee which are

5 published on ICANN's website.

6 Candidly, I'm not sure what else |

7 could provide.

Hearing Tr., at pp. 217-219.
145. The BGC thus had before it substantively only the views of the EIU
accepted by ICANN staff (the CPEs), the “reports” (i.e., the
reconsideration decisions drafted by staff), the staff's own briefing, and the
contrary views of Dot Registry. As the Reconsideration Decisions

themselves evidence, the BGC certainly did not rely on Dot Registry’s
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arguments. The BGC therefore simply could not have reached its
decision to deny the Reconsideration Requests without relying on work of
ICANN staff.

146. The Minutes of the July 24, 2014 BGC meeting state that “After
discussion and consideration of the Request[s],” the BGC denied the
Reconsideration Requests. Similarly, counsel for ICANN argued at the
hearing that “the six voting members of the Board Governance Committee
authorized this particular report after discussing the report. *** | can tell
you, as reflected in many other situations where similar questions have
been asked, that the voting members of the Board take these decisions
seriously.”

147. Arguments by counsel are not, however, evidence. ICANN has not
submitted any evidence to allow the Panel to objectively and
independently determine whether references in the Minutes to discussion
by the BGC of the Requests are anything more than corporate counsel’s
routine boilerplate drafting for the Minutes. The Panel is well aware that
such a pro forma statement is regularly included in virtually all corporate
minutes recording decisions by board of director committees, regardless
of whether or not the discussion was more than rubber-stamping of
management decisions.

148. If there is any evidence regarding the extent to which the BGC did in
fact exercise independent judgment in denying these Reconsideration

Request, rather than relying exclusively on the recommendations of
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ICANN staff without exercising diligence, due care and independent
judgment, that evidence is shielded by ICANN's invocation of privileges in
this matter and ICANN’s determination under the Bylaws to avoid witness
testimony in IRPs.

149. ICANN is, of course, free to assert attorney-client and litigation work-
product privileges in this proceeding, just as it is free to waive those
privileges. The ICANN Board is not free, however, to disregard mandatory
obligations under the Bylaws. As noted above, Bylaws Art. IV.2.11
provides that “The Board Governance Committee may ask the ICANN

staff for its views on the matter, which comments shall be made publicly

available on the Website.” (emphasis added). Bylaws, Art. IV.2.14

provides that “The Board Governance Committee shall act on a

Reconsideration Request on the basis of the public written record,

including information submitted by the party seeking reconsideration or

review, by the ICANN staff, and by any third party” (emphasis added).

The transparency commitments included in the Core Values found in
Bylaws, Art. |, §2 are part of a balancing process. However, the
obligations in the Bylaws to make that staff work public are compulsory,
not optional, and do not provide for any balancing process.

150. None of the ICANN staff work supporting denial of Dot Registry’s
Reconsideration Requests was made public, even though it is beyond
doubt that the BGC obtained and relied upon information and views

submitted by ICANN staff (passed through ICANN legal counsel and thus
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subject to the shield of privilege) in reaching its conclusions. By
exercising its litigation privileges, though, the BGC has put itself in a
position to breach the obligatory requirements of Bylaws Art. 1V.2.11 and
Art. IV.2.14 to make that staff work public. ICANN has presented no real
evidence to this Panel that the BGC exercised independent judgment in
reaching its decisions to deny the Reconsideration Requests, rather than
relying entirely on recommendations of ICANN staff. Thus, the Panel is
left highly uncertain as to whether the BGC “exercise[d] due diligence and
care in having a reasonable amount of facts in front of them” and
“exercise[d] independent judgment in taking the decision.” And, by
shielding from public disclosure all real evidence of an independent
deliberative process at the BGC (other than the pro forma meeting
minutes), the BGC has put itself in centravention of Bylaws 1V.2.11 and

IV.2.14 requiring that ICANN staff work on which it relies be made public.\

D. Conclusion

151. In summary, the Panel majority declares that ICANN failed to apply
the proper standards in the reconsiderations at issue, and that the actions
and inactions of the Board were inconsistent with ICANN’s Articles of

Incorporation and Bylaws.
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152. The Panel majority emphasizes that, in reaching these conclusions,
the Panel is not assessing whether ICANN staff or the EIU failed
themselves to comply with obligations under the Articles, the Bylaws, or
the AGB. There has been no implicit foundation or hint one way or
another regarding the substance of the decisions of ICANN staff or the
EIU in the Panel majority’s approach. Rather the Panel majority has
concluded that, in making its reconsideration decisions, the Board (acting
through the BGC) failed to exercise due diligence and care in having a
reasonable amount of facts in front of them and failed to fulfill its
transparency obligations (including both the failure to make available the
research on which the EIU and ICANN staff purportedly relied and the
failure to make publically available the ICANN staff work on which the
BGC relied). The Panel majority further concludes that the evidence
before it does not support a determination that the Board (acting through
the BGC) exercised independent judgment in reaching the reconsideration

decisions.

153. The Panel majority declines to substitute its judgment for the
judgment of the CPE as to whether Dot Registry is entitled to Community
priority. The IRP Panel is tasked specifically “with comparing contested
actions of the Board to the Articles of Incorporation and Bylaws, and with
declaring whether the Board has acted consistently with the provisions of
those Articles of Incorporation and Bylaws.” Bylaws, Art. 1V, §3.4. This is

what the Panel has done.

60



154. Pursuant to the ICANN Bylaws, Art. IV, Section 3.18, the Panel
declares that Dot Registry is the prevailing party. The administrative fees
and expenses of the International Centre for Dispute Resolution (“ICDR”)
totaling $4,600.00 and the compensation and expenses for the Panelists
totaling $461,388.70 shall be borne entirely by ICANN. Therefore, ICANN
shall pay to Dot Registry, LLC $235,294.37 representing said fees,
expenses and compensation previously incurred by Dot Registry, LLC

upon demonstration that these incurred costs have been paid in full.

155. The Panel retains jurisdiction for fifteen days from the issuance of
this Declaration solely for the purpose of considering any party’s request
to keep certain information confidential, pursuant to Bylaws, Article IV,
Section 3.20. If any such request is made and has not been acted upon
prior to the expiration of the fifteen-day period set out above, the request
will be deemed to have been denied, and the Panel’s jurisdiction will

terminate.

/1
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156. This Declaration may be executed in any number of counterparts,
each of which shall be deemed an original, and all of which together shall

constitute the Declaration of this Panel.
Dated: July 29, 2016

For the Panel Majority

777"“"‘ 7<M?LMH

Mark Kantor

M. Scott Donahey, Chair
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156 This Declaration mav be exacuted in any numher of counterparts,
each of which shall be cesmed an original, and all of which togethar shall

canstitute the Declaration of this Panel.

Dated July 28, 2018

Far the Fanel Majonty

thark Rantor

i

— ' T —

M. Scott Donahey. Chaitl
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DISSENTING OPINION OF JUDGE CHARLES N. BROWER

1. With the greatest of regard for my two eminent colleagues, I respectfully dissent from their
Declaration (“the Declaration”). In my view, Dot Registry LLC’s (“Dot Registry”)
Community Priority Evaluation (“CPE”) Applications to operate three generic top level
domains (“gTLDs™) (.INC, LLC, and .LLP) were properly denied, as were Dot Registry’s
Reconsideration Requests to the Board Governance Committee (“BGC™) of the Internet
Corporation for Assigned Names and Numbers (“ICANN™), Dot Registry’s requests for
relief before this Independent Review Proceeding (“IRP™) Panel should have been rejected
in their entirety.

2. 1 offer four preliminary observations:

3. First, the Declaration commits a fundamental error by disregarding the weakness of Dot
Registry’s underlying CPE Applications. The applications never had a chance of
succeeding. The “communities” proposed by Dot Registry for three types of business
entities (INCs, LLCs, and LLPs) do not demonstrate the characteristics of “communities’
under any definition. They certainly do not satisfy the standards set forth in ICANN’s
Applicant Guidebook (“AGB”™), which require applicants to prove “awareness and
recognition of [being] a community,” in other words “more . . . cohesion than a mere
commonality of interest,”" because the businesses in question function in unrelated
industries and share nothing in common whatsoever other than their corporate form. As
ICANN stated:

[A] plumbing business that operated as an LLC would not necessarily feel
itself to be part of a “community” with a bookstore, law firm, or
children’s daycare center simply based on the fact that all four entities
happened to organize themselves as LLCs (as opposed to corporations,
partnerships, and so forth). Although each entity elected to form as an
LLC, the entities literally share nothing else in common.*

4. That foundational flaw in Dot Registry’s underlying CPE Applications alone precluded Dot
Registry from succeeding at the CPE stage because failure to prove Criterion #1,
“Community Establishment,” deprives an applicant of four points, automatically
disqualifying the applicant from reaching the minimum passing score of 14 out of a possible
16 points. Therefore while I do not agree that any violation of ICANN’s Articles of
Incorporation (“*Articles”™) or ICANN’s Bylaws (“Bylaws™) occurred in this case, even if it
had, this Panel should have concluded that those violations amounted to nothing more than

"AGB § 4,2.3 (“*Community’ - Usage of the expression ‘community’ has evolved considerably from its Latin origin
— ‘communitas ' meaning ‘fellowship® — while still implying more of cohesion than a mere commonality of interest.
Notably, as ‘community’ is used throughout the application, there should be: (a) an awareness and recognition of a
community among its members: (b) some understanding of the community’s existence prior to September 2007
(when the new gTLD palicy recommendations were completed); and (¢) extended tenure or longevity—non-
transience—into the future.”).

*ICANN’s Response to Claimant Dot Registry LLC s Additional Submission dated 10 Aug. 2016, 1 6.



3
harmless error,

5. Moreover, the BGC in entertaining a Reconsideration Request is entitled to take its views of
the underlying CPE into account in deciding whether or not to exercise its discretion under
the Bylaws Article IV.3.d to “conduct whatever factual investigation is deemed
appropriate,” Article IV.3.e to “request additional written submissions . . . from other
parties,” Article IV.8.11 or to “ask the [CANN staff for its views on the matter.,” As [CANN
stated in the hearing of this case:

The fact that you mav have your own personal views as to whether the
ELU got it right or got it wrong may or may not inform you, your thinking
in terms of whether the Board Governance Committee, in assessing the
EIU's reports from a procedural standpoint, did so correctly, in essence.*

Hence the BGC’s approach to a Reconsideration Request is in no way necessarily divorced
from such views as it may have regarding the underlying subject of the Request.

6. Second, the Declaration purports to limit its analysis to action or inaction of the ICANN
Board, but in fact it also examines the application of ICANN’s Articles and Bylaws to
ICANN staff and to third-party vendor, the Economic Intelligence Unit (“EIU”). ICANN
has conceded that its staff members are subject to its Articles and Bylaws,” but [CANN
clarificd that staff conduct is not reviewable in an IRP,® and ICANN has explained that the
EIU is neither bound by the Articles or Bylaws, nor may EIU conduct be reviewed in an
IRP.” The Declaration suggests that it “is nor assessing whether ICANN staff or the EIU
failed themselves to comply with obligations under the Articles, the Bylaws, or the AGB .
The Declaration, however, repeatedly concludes that ICANN staff and the EIU are bound by
the Articles and Bylaws.” Despite the Declaration’s statement to the contrary,'” 1 cannot

* I have no quarrel with the Declaration insofar as it recognizes that this Panel should not “substitute our judgment
for the judgment of the [CPE Panels] as to whether Dot Registry is entitled to Community priority.” Declaration §
153, However, I disagree with the Declaration’s statement that “the Dissent’s focus on whether Dot Registry should
have succeeded in its action is entirely misplaced.” Declaration ¥ 70. ICANN stated that it expects the [RP Panel
might consider the merits of Dot Registry’s underlying CPE Applications when resolving this dispute, See [Hearing
Transcript dated 29 Mar., 2016, at 254:14-20, and Dot Registry expressly asked the Panel to rule on its CPE
Applications. See Claimant’s Post-Hearing Brief dated 8 Apr. 2016, § 21 (“As Dot Registry considers it is the
Panel’s role to independently resolve this dispute, it affirmatively requests that the Panel not recommend a new EIU
evaluation. Instead, Dot Registry requests that the Panel conclusively decide—based on the evidence presented in
the final version of the Flynn expert report, including the annexes detailing extensive independent research—that
Dot Registry’s CPE applications are entitled to community priority status and recommend that the Board grant the
applications that status,”).

* Ilearing Transcript dated 29 Mar. 2016. at 254:14-20.
5 See Hearing Transcript dated 29 Mar. 2016, at 196-97, 199-200, 209.
“ See Hearing Transcript dated 29 Mar. 2016, at 18788, 200.

" See ICANN’s Post-Hearing Submission dated 8 Apr. 2016, 4§ 5-8: ICANN's Response to Claimant Dot Registry’s
Additional Submuission dated 10 Aug. 2015, 9.

¥ Declaration § 152. (Emphasis added. )
? See Declaration, Heading IV.C(1) and paragraphs 84-89, 100-01, 106, 110, 122, 124.

1" See Declaration ¥ 152 (“There has been no implicit foundation or hint one way or another regarding the substance
of the decisions of ICANN staff or the EIU i the Panel majority’s approach.”),



help but think that the implicit foundation for the Declaration’s entire analysis is that
ICANN staff and the EIU committed violations of the Articles and Bylaws which, in turn,
should have triggered a more vigorous review process by the ICANN Board in response to
Dot Registry’s Reconsideration Request.

7. In my view, my co-Panelists have disregarded Vthe express scope of their review as
circumscribed by Article 1V.3.4 of ICANN’s Bylaws, which focuses solely on the [CANN
Board and not on ICANN staff or the EIU:

Requests for such independent review shall be referred to an Independent
Review Process Panel (“IRP Panel”), which shall be charged with
comparing contested actions of the Board to the Articles of Incorporation
and Byvlaws, and with declaring whether the Board has acted consistently
with the provisions of those Articles of Incorporation and Bylaws. The
IRP Panel must apply a defined standard of review to the IRP request,
Jfocusing on:

a. did the Board act without conflict of interest in taking its decision?

h. did the Board exercise due diligence and care in having a reasonable
amount of facts in front of them?;: and

c. did the Board members exercise independent judgment in taking the
decision, believed 1o be in the best interests of the company?

(Emphasis added.)

8. Third, in concluding that “the actions and inactions of the Board were inconsistent with
ICANN’s Articles of Incorporation and Bylaws,”"" the Declaration has effectively rewritten
ICANN’s governing documents and unreasonably elevated the organization’s obligations to
act transparently and to exercise due diligence and care above any other competing principle
or policy. Tensions exist among ICANN’s “Core Values.” Article 1.2 of ICANN’s Bylaws
states: “Any ICANN body making a recommendation or decision shall exercise its judgment
to determine which core values are most relevant and how they apply to the specific
circumstances of the case at hand, and to determine, if necessary, an appropriate and
defensible balance among competing values.”

9. The Declaration recognizes that the “transparency commitments included in the Core Values
found n Bylaws, Art. 1, § 2 are part of a balancing process,” but it goes on to state, in the
context of discussing communications over which [CANN claimed legal privilege, that “the
obligations in the Bylaws to make [] staff work public are compulsory, not optional, and do
not provide for any balancing process.”'? This analysis is misguided. To begin with,
Bylaws Article 1.2 (“Core Values™) concludes thus:

These core values are deliberately expressed in very general terms, so that

' Declaration § 151.
"2 See Declaration 19 149-50,



10.

they may provide useful and relevant guidance in the broadest possible
range of circumstances. Because they are not narrowly prescriptive, the
specific way in which they apply, individually and collectively, to each
new situation will necessarily depend on many factors that cannot be fully
anticipated or enumerated,; and because they are statements of principle
rather than practice, situations will inevitably arise in which perfect
fidelity to all eleven core values simultaneously is not possible. Any
ICANN body making a recommendation or decision shall exercise its
Jjudgment to determine which core values are most relevant and how they
apply to the specific circumstances of the case at hand, and to determine,
if necessary, an appropriate and defensible balance among competing
values. (Emphasis added.)

Moreover, the cited provisions are in no way “compulsory.” Article IV.2.11 states that “the
[BCG] may ask the ICANN staff for its views on the matter, which comments shall be made
available on the Website [of ICANN],” and Article IV.2.14 provides that “The [BGC] shall
act on a Reconsideration Request on the basis of the public written record, including
information submitted by . . . the ICANN staff . . . .” (Emphasis added.) Thus if the BGC
chooses not to “ask the ICANN staff for its views on the matter,” no such views become part
of the “public written record.” The BGC is not mandated to inquire of the ICANN staff, and
there is no indication in the record of the proceedings before the BGC, or in the present
proceeding, that the BGC exercised its discretion in that regard. All four of the items listed
on ICANN’s privilege log addressed to the BGC that the Declaration cites were originated
by attorneys. Furthermore, the Declaration itself in paragraph 150 records that “it is beyond
doubt that the BGC obtained and relied upon information and views submitted by ICANN
staff,” not solicited by the BGC. {Emphasis added.)

The Declaration otherwise disregards any “balance among competing values™ and focuses
myopically on transparency and due diligence while ignoring the fact that ICANN may have
been promoting competing values when its Board denied Dot Registry’s Reconsideration
Requests. For example: ’

e ICANN was “[p]reserving and enhancing [its] operational stability [and] reliability”
by denying meritless Reconsideration Requests. (Core Value 1)

e [CANN was “delegating coordination functions” to relevant third-party contractors
(the EIU) and also to ICANN staff in assisting with the Determination on the
Reconsideration Requests. (Core Value 3)

e [CANN was “[i]ntroducing and promoting competition in the registration of domain
names” because there are collectively 21 other competing applications for the three
gTLDs in question. (Core Value 6)

e [CANN was “[a]cting with a speed that is responsive to the needs of the Internet”
because it dealt with meritless Reconsideration Requests in an expedient manner.
(Core Value 9)



11. Fourth, Dot Registry has gone to great lengths to frame this IRP as an “all or nothing”
endeavor, repeatedly reminding the Panel that no appeal shall follow the IRP."” Under the
guise of protecting its rights, Dot Registry has attempted to expand the scope of the IRP,
and. in my view, has abused the process at each step of the way. For example:

e Dot Registry submitted four fact witness statements'* and a 96-page expert report to
reargue the merits of its CPE Applications,"” none of which were submitted with
Dot Registry’s Reconsideration Requests to the BGC, even though Article [V.2.7 of
ICANN’s Bylaws permitted Dot Registry to “submit [with its Reconsideration
Requests already] all documentary evidence necessary to demonstrate why the
action or inaction should be reconsidered, without limitation.”

e Dot Registry insisted that it be allowed to file a 75-page written submission despite
the requirement set forth in Article 5 of ICANN’s Supplementary Procedures that
“initial written submissions of the parties [in an IRP] shall not exceed 25 pages each
in argument, double-spaced and in 12-point font.”'®

e Dot Registry filed a 70-page written submission in response to limited procedural
questions posed by the Panel, using the opportunity to reargue at great length the
merits of the proceeding despite the Panel’s waming that “submissions be focused,
succinct, and not repeat matters already addressed.”"”

¢ Dot Registry requested that the Panel hold an in-person, five-day hearing even
though Article 1V.3.12 of ICANN’s Bylaws directs IRP Panels to “conduct [their]
proceedings by email and otherwise via the Internet to the maximum extent
feasible” and Article 4 of ICANN’s Supplementary Procedures refers to in-person
hearings as “extraordinary.”'®

e Dot Registry introduced a fact witness to testify at the hearing'9 in plain violation of
Article 1V.3.12 of ICANN’s Bylaws (“the hearing shall be limited to argument
only™), paragraph 2 of the Panel’s Procedural Order No. 11 (*There will be no live
percipient or expert witness testimony of any kind permitted at the hearing. Nor
may a party attempt to produce new or additional evidence.”), and paragraph 2 of
the Panel’s Procedural Order No. 12 (same).

"% See, e.g., Dot Registry’s Additional Submission dated 13 July 2015, § 4.

"4 See Witness Statement of Elaine F. Marshall dated 17 Apr. 2015; Witness Statement of Jeffrey W. Bullock dated
24 Apr. 2015; Witness Statement of Shaul Jolles dated 13 July 2015; and Witness Statement of Tess Pattison-Wade
dated 13 July 2015.

"% See Expert Report of Michael A, Flynn dated 13 July 2015.
' See Letter from Dot Registry to the Panel dated 17 Feb. 2015, at 4.

'" See Submission of Dot Registry, LLC on the Law Applicable to I[CANN and the Structure of the IRP Proceedings
dated 12 Oct. 2015 (see especially paragraphs 29-54); Procedural Order No. 6 dated 26 Aug. 2015, § 2.

¥ See Letter from Dot Registry to the Panel dated 17 Feb. 2015, at 6.
"% See Hearing Transcript dated 29 Mar. 2016, at 37-42.



12. The Panel has been extremely generous in accommodating Dot Registry’s procedural
requests, most of which, in my view, fall outside the purview of an IRP. The Declaration
loses sight of this context, and ironically the core principle underlying the Declaration’s
analysis is that Dot Registry has been deprived of due process and procedural safeguards. 1
vigorously disagree. Dot Registry has been afforded every fair opportunity to “skip to the
front of the line” of competing applicants and obtain the special privilege of operating three
community-based gTLDs. Its claims should be denied. The denial would not take Dot
Registry out of contention for the gTLDs, but, as the Declaration correctly acknowledges,
would merely place Dot Registry “in a contention set for each of the proposed gTLDs with
[all of the other 21 competing] applicants who had applied for one or more of the proposed
gTLDs?" In this respect, I find the Declaration disturbing insofar as it encourages future
disappointed applicants to abuse the IRP system.

L

13. Turning to the merits of the dispute, the Declaration determines that [CANN failed to apply
the proper standards in ruling on Dot Registry’s Reconsideration Requests, and it concludes
that the actions and inactions of the [CANN Board violated ICANN’s Articles and Bylaws
in four respects. I would note that Dot Registry did not specifically ask this Panel to assess
whether or not the BGC applied the proper standard of review when evaluating Dot
Registry’s Reconsideration Requests.”’ Therefore, I believe that the Declaration should not
have addressed the BGC’s standard of review. As to the four violations, I have grouped
them by subject matter (“Discrimination,” “Research,” “Independent Judgment,” and
“Privilege™) and address each in turn.

Discrimination

14. The Declaration finds that the ICANN Board breached its obligation of due diligence and
care, as set forth in Article IV.3.4(b) of the Bylaws, in not having a reasonable amount of
facts in front of it concerning whether the EIU or ICANN staff treated Dot Registry’s CPE
Applications in a discriminatory manner. That is, the ICANN Board should have
investigated further into whether the CPE Panels applied an inconsistent scoring approach
between Dot Registry’s applications and those submitted by other applicants.** A critical
mistake of the Declaration is its view that Dot Registry, when filing its Reconsideration
Requests, actually “complained that the standards applied by the ICANN staff and the EIU
to its applications were different from those that the ICANN staff and EIU had applied to
other successful applicamts.”23 A review of Dot Registry’s three Reconsideration Requests

" Declaration 1 20

*! See Dot Registry’s Request for Independent Review Process dated 22 Sept. 2014, § 65: Dot Registry’s Additional
Written Submission dated 13 July 2015, 4 42; Claimant’s Post-Hearing Submission dated 8 Apr, 2016, 47 20-21.

 See Declaration 9 98-100, 103-04, 122.
3 Declaration f 4748, 124.



15.

16.

filed with the BGC reveals otherwise. In response to issue number 8 on each of the three
“Reconsideration Request Forms,” entitled “Detail of Board or Staff Action — Required
Information.” Dot Registry listed the alleged bases for reconsideration:

The inconsistencies with established policies and procedures include: (1)
the Panel's failure to properly validate all letters of support and
opposition; (2) the Panel's repeated reliance on “research” without
disclosure of the source or substance of such research; (3) the Panel’s
“double counting”; (4) the Panel's apparent evaluation of the
[INC/ LLC/LLP] Community Application in connection with several
other applications submiited by Dot Registry, and (5) the Panel’s failure
to properly apﬁnly the CPE criteria in the AGB in making the Panel
Determination.”’

As can be discerned from Dot Registry’s own submissions, it raised NO allegations
concerning discrimination. Paragraph 22 of the Declaration paraphrases the bases for Dot
Registry’s Reconsideration Requests — again, notably NOT including any allegations
concerning discrimination — but then the Declaration inexplicably states in paragraph 47
that Dot Registry had alleged “unjustified discrimination (disparate treatment).”

My colleagues are mistaken. Dot Registry never asked the BGC for relief on any grounds
relating to discrimination. As if Dot Registry’s formal request for relief in its
Reconsideration Requests, quoted above, were not clear enough, the remainder of the
documents confirms that nowhere did Dot Registry mention or even allude to
discrimination. Its Reconsideration Requests do not even use the words “discrimination,”
“discriminate,” “discriminatory,” “disparate,” or ‘“‘unequal.” To the extent that my
colleagues take the position that Dot Registry’s discrimination argument was somehow
“embedded” within the Reconsideration Requests, I respectfully disagree. At most, Dot
Registry referred in passing to an appeals mechanism used in another application (.edu),”
and 1t noted, again in passing, that the BGC had ruled a certain way with regard to MED,*
but Dot Registry never articulated any proper argument about discrimination. It is
undisputed that Dot Registry has alleged discrimination in this [RP*’ — but of course it only
raised those arguments after the BGC issued its Determination on Dot Registry’s
Reconsideration Requests. By holding the BGC accountable for failing to act in response to
a complaint that Dot Registry never even advanced below, the Declaration commits an
obvious error.

* See Reconsideration Request for Application 14-30 at 4; Reconsideration Request for Application 14-32 at 3;
Reconsideration Request for Application 14-33 at 3,

73 See Reconsideration Request for Application 14-30 at 16 & 1n.39; Reconsideration Request for Application 14-32
at 14 & n,39; Reconsideration Request for Application 14-33 at 14 & n.35.
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See Reconsideration Request for Application 14-30 at 6-7; Reconsideration Request for Application 14-32 at 4-5;

Reconsideration Request for Application 14-33 at 4-5.

" See Dot Registry’s Additional Written Submission dated 17 July 2015, at 15-17; Dot Registry’s Submission dated
12 Oct. 2015, at 27-30.



Research

17.

18.

19.

The Declaration finds that the ICANN Board also breached the same obligation of due
diligence and care in having a reasonable amount of facts in front of it concerning
transparency. More specifically, it concludes that the BGC did not take sufficient steps to
see if ICANN staff and the EIU acted transparently when undertaking “research” that went
into the CPE Reports.28 The only references to “research” in the CPE Reports are the same
two sentences that are repeated three times verbatim in each of the CPE Reports:

Research showed that firms are typically organized around specific
industries, locales, and other criteria not related to the entities[’]
structure as an [INC, LLC, LLP]. Based on the Panel’s research, there is
no evidence of [INCs, LLCs, LLPs] from different sectors acting as a
community as defined by the Applicant Guidebook.” (Emphasis added.)

The Declaration traces the origins of this language back to correspondence between [CANN
staff and the EIU in which the former suggested that the latter refer to “research” in a draft
of what would eventually become the final CPE Reports in order to further “substantiate”
the conclusion that INCs/LLCs/LLPs do not constitute “communities.”*” The Declaration
observes that Dot Registry had asserted in its Reconsideration Requests that the CPE
Reports “repeatedly relie[d]” upon research as a “key factor” without “cit[ing] any sources
or giving] any information about [] the substance or the methods or scope of the
‘research.””®! My colleagues are troubled by what they view as ICANN’s Board making
“short shrift” of Dot Registry’s position concerning the “research.”** The BGC disposed of
Dot Registry’s argument as follows:

The Requestor argues that the Panels improperly conducted and relied
upon independent research while failing to “cit[e] any sources or give[]
any information about [] the substance or the methods or scope of the
‘research.””  As the Requestor acknowledges, Section 4.2.3 of the
Guidebook expressly authorizes CPE Panels to “perform independent
research, if deemed necessary to reach informed scoring decisions.["]
The Requestor cites to no established policy or procedure (because there
is none) requiring a CPE Panel to disclose details regarding the sources,
scope, or methods of its independent research. As such, the Requestor’s
argument does not support reconsideration.”

The Declaration views this analysis by the BGC as insufficient. It concludes that the

" Declaration 1Y 94-99, 106, 111, 115-22.

* Community Priority Evaluation Report for “INC” dated 11 June 2014, at 2, 3, 4; Community Priority Evaluation
Report for “LLC” dated 11 June 2014, at 2, 3, 4: Community Priority Evaluation Report for “LLP” dated 11 June
2014, at 2,3, 4,

* Declaration Y 96-99.
3! Declaration 94 (quoting Dot Registry’s Reconsideration Requests).
32 Declaration 9 95.

¥ Determination of the Board Governance Committee Reconsideration Request 14-30, 14-32, 14-33 dated 24 July
2014, at 11 (internal citations omitted).



20.

21.

“failure by the BGC to undertake an examination of whether ICANN staff or the EIU in fact
complied with those [transparency] obligations is itself a failure by the Board to comply
with its [transparency] obligations under the Articles and Bylaws.”*

The Declaration suffers from several fatal flaws. To begin with, it consists of a thinly veiled
rebuke of actions taken by the EIU and ICANN staff. Although the Declaration does not
explicitly so state, it hints at a strong disapproval of the cooperation between the EIU and
ICANN staff in drafting the CPE Reports, and it all but says that the EIU and [CANN staff
violated ICANN’s transparency policies by citing “research” in the CPE Reports but failing
to detail the nature of that “research.” As noted above, however, this Panel’s jurisdiction is
expressly limited to reviewing the action or inaction of the ICANN Board and no other
individual or entity. ICANN itself has recognized that “the only way in which the conduct
of ICANN staff or third parties is reviewable [by an IRP Panel] is to the extent that the
Board allegedly breached ICANN's Articles or Bylaws in acting (or failing to act) with
respect to that conduct.”™ In my opinion, my co-Panelists’ conclusion that ICANN"s Board
breached its Articles and Bylaws is driven by their firm belief that ICANN staff and the EIU
should have disclosed their research. This reasoning places the “cart before the horse™ and
fails on that basis alone.

Nor has the Declaration given proper consideration to the BGC’s analysis (quoted in
paragraph 18 above) or to ICANN’s position as articulated in one of its written submissions
to this Panel:

[T]he CPE Panels were not required to perform any particular research,
much less the precise research preferred by an applicant. Rather, the
Guidebook leaves the issue of what research, if any, to perform to the
discretion of the CPE panel: “The panel may also perform independeni
research, if deemed necessary to reach informed scoring decisions. ”

[T]he research performed by the EIU is not transmitted to ICANN, and
would not have been produced in this IRP because it is not in ICANN's
custody, possession, or control. The BGC would not need this research in
order to determine if the EIU had complied with the relevant policies and
procedures (the only issue for the BGC to assess with respect to Dol
Registry’s Reconsideration Requests). 3

Moreover, as noted in paragraph 5 above, it was reasonable for the BGC not to exercise its
discretion to inquire into the details of the EIU’s research, given the rather obvious absence
of merit in Dot Registry’s CPE submissions for .INC, .LLC, and .LLP.

Had my co-Panelists fully considered the BGC’s Determination on the Reconsideration
Requests and ICANN's analysis, they would have found that both withstand scrutiny.
Section 4.2.3 of the AGB establishes a CPE Panel’s right — but not obligation — to perform

** Declaration ¥ 122.
* JCANN’s Response to Claimant Dot Registry LLC’s Additional Submission dated 10 Aug. 2015, 9 10.

* See ICANN’s Response to Claimant Dot Registry LLC’s Additional Submission dated 10 Aug. 2015, ¥ 44 (citing
AGB § 4.2.3) (emphasis in original).



research, which it “deem[s] necessary to reach [an] informed scoring decision.” The
Declaration effectively transforms that discretionary right into an affirmative obligation to
produce any research performed by any ICANN personnel or even by third parties such as
the EIU. The Declaration cites for support general provisions concerning transparency that,
it says, “reverberate[] through [ICANN’s] Articles and Bylaws,”3 " but it notably fails to cite
any clause specifically requiring the disclosure of “research.” There is no such clause.
ICANN, its staff, and its third-party vendors should not be penalized for having exercised
the right to perform research when they were never required to do so in the first place. [
disagree with the Declaration which forces the BGC to “police™ any voluntary research
performed by ICANN staff or the EIU and spell out the details of that research for all
unsuccessful CPE applicants during the reconsideration process.

23. In any event, any reader of the underlying CPE Reports rejecting Dot Registry’s applications
would be hard pressed to find that the reasoning and conclusions expressed in those reports
would no longer hold up if the two sentences referring to “research”™ had never appeared in
those reports. My colleagues are fooling themselves if they think that extracting those
ancillary references to “research™ from the CPE Reports would have meant that the CPE
Panels would have awarded Dot Registry with four points for “Community Establishment.”
Any error relating to the disclosure of that research was harmless at best.

Independent Judgment

24. The Declaration cites Article 1V.3.4(c) of ICANN’s Bylaws, which instructs IRP Panels to
focus on, inter alia, whether “the Board members exercise[d] independent judgment in
taking the decision, believed to be in the best interests of the company.”" It finds that “the
record makes it exceedingly difficult to conclude that the BGC exercised independent
judgment."; ° Besides the text of the BGC's Determination on the Reconsideration Requests
and the minutes of the BGC meeting held concerning that determination, which my co-
Panelists dismiss as “pro forma™ and “routine boilerplate,” the Declaration finds nothing to
support the conclusion that the BGC did anything more than “rubber stamp” work supplied
by ICANN staff.*” The Declaration chastises ICANN for submitting “no witness statements
or lestimony” or documents to prove that its Board acted indepe:nde:mly.41 In response to an
assertion from ICANN’s counsel that the Board did not rely on staff recommendations, the
Declaration retorts, “[That] is simply not credible. ™  Ultimately, it holds ICANN in
violation of Article 1V.3.4(c) on the basis that ICANN presented “no real evidence” that the
BGC exercised independent judgment.”

T See Declaration 19 117=-21.
*¥ Declaration 9 126,

¥ Declaration ] 127, 147.

“ Declaration Y9 126, 140, 147
" Declaration 9§ 127, 147,

¥ Declaration § 141.

1 Declaration 41 126, 147, 150,

10






any provision for a burden of proof. To the contrary, the present IRP is governed by Bylaws
Article IV.3.4, which prescribes that this Panel “shall be charged with comparing contested
actions of the Board [BGC] to the Articles of Incorporation and Bylaws, and with declaring
whether the Board has acted consistently with the provisions of [them].” Nevertheless, it is
self-evident that the Declaration not only placed the burden on ICANN to prove that its
Board acted independently, but the Declaration’s repeated references to the “silence in the
evidentiary record”' make it clear that the Declaration viewed ICANN’s failure to submit
evidence as the single decisive factor behind its holding. None of the previous IRP panels
has placed the burden on ICANN to disprove a claimant’s case.”> Why would they? Guided
by the mandate of Bylaws Article IV.3.4, the Panel should simply have taken the record
before it, compared it to the requirements of the Articles of Incorporation and the Bylaws,
weighed the record and the Parties’ arguments, and then, without imposing any burden of
proof on either Party, have proceeded to its decision.

29. Applying that approach to this particular dispute should have led the Panel to the two most
obvious pieces of evidence on point: the 23-page Determination on the Reconsideration
Requests and the minutes of the Board meeting during which its members voted on that
Determination. In my view, the 23-page Determination on the Reconsideration Requests is
thorough and sufficient in and of itself to show that the ICANN Board fully and
independently considered Dot Registry’s claims. Each argument advanced by Dot Registry
was carefully recorded, analyzed, dissected, and rejected. What more could be necessary?
Another IRP Panel, deciding the dispute in Vistaprint Limited v. [CANN, apparently agreed.
It stated:

In contrast to Vistaprint's claim that the BGC failed to perform its task
properly and “turned a blind eye to the appointed Panel's lack of
independence and impartiality”, the IRP Panel finds that the BGC
provided in its 19-page decision a detailed analysis of (i) the allegations
concerning whether the ICDR violated its processes or procedures
governing the SCO proceedings and the appointment of, and challenges
fo, the experts, and (il) the questions regarding whether the Third Expert
properly applied the burden of proof and the substantive standard for
evaluating a String Confusion Objection. On these points, the IRP Panel
finds that the BGC's analysis shows serious consideration of the issues
raised by Vistaprint and, to an important degree, reflects the IRP Panel's
own analysis.53

30. The minutes of the ICANN Board meeting held on 24 July 2014 also show that “[a]fter
discussion and consideration of the 