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Plaintiffs seek to enjoin the lamch of a new, much anficipated generic top level domain
{“gTLD™) for the Internet - “<biz>". The relief sought would be cataclysmic to Defendant
NeuLevel, Inc. {“NeuLevel™) — it would shut down the registry, and would severely and
itretrievably harm the federal governinent’s effort to test rew domain name allocation systems
and NeuLevel's bugingss. That shutdown would have worldwide impact, exporting Califomnia
law to the farthest reaches of the globe, harming Inernet users everywhere, and undermining
aubstantial efforts by the United States government, foreign governments, and an intemational
consensus body known as the Internet Corporstion for Assigned Names and Numbers
{*ICANN" to introduce new gTLDs fo the Internet for the firat time in over 16 years.

The plaintiffs” fundamental claim is that becanse the NeuLevel’s method for initial
assignment of domain names uses randomization, it iz illegal gambling, a lodtery. In fact, the
NeuLevel assignment sysiem seeks to ensure equal access to domain names for businesses
large and small. Uniike a lottery, its purposs is fo avoid exploitation by well-heeled business
entities. It does so by allocating a scarce resource, new domain names, in an impartial and
equitable manner. As the supporting declarations and this Memorandum demonstrate, there is
simply no other fair and equitable means to accammodate the extraordinary “land rush”™

| demand for new domain names. ICANN was involved in the development of NeuLevel's

method for allocating <.biz> domain names. [CANN agreed to the method and recommended
it to the United States Department of Commerce {the “DCC"), and the DOC approved of the
<.hiz> gTLD and loaded <.biz= into the Authoritative Root Zone File (“A Root” or “A Root
Zone File™), the backbone of the intemet’s Domain Name System.

' At the ex porte beating om September 12, 2001, the Court dirscted that NeuLevet respond in one brief to
the instant motion apd the identical motion in ePrize v. MenLevel Cate Na. BC 257 632. 1o plaintiff ePrize’s
mintion, the peoffersd svidance and argument is not materiafly differeni from the plaitiffs’ ovidence and agmment
in the Smifey v. NenLevel cagse. Therefore, unle.nﬂﬂlﬂmmdmdh}*th:m five word “plaintiffa” refers to all
plaintiffs in both crses.

403570 w5 1
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Plaintiffs’ motion should be denied. Plaintiffs have failed to establisk a substantial
liketihood of success on the merits for several reasons: (1) application of California law in thig
case violates the Commerce Clanse; (2) the lottery law is not applicable and its elements ave not
met; and {3) the plaintif¥s, having participated in what they claim is a lottery, have no standing
to seek relief. Plaintiffs have also failed to establish that the balance of hardships favars
issuance of a preliminary injunction. Plaintiffs’ elaims of injury are wholly speculative and
within their conirol, as is evidenced by the fact that they applied for a < biz> domain name,
Indeed, it is imporiant to note that plaintiffs suffered their alleged injwries just a few howrs
before filing thiz lawsuit — an egregious example of a self-inflicted wound to justify
opportunistic litigation.

NeuLevel, ICANN, the other gTLD registries, the worldwide Internet public and the
federal government's policies, on the ather hand, will suffer great hann from an injunction. A
preluninary injunction woubd be tantamount to a final, wrong decision on the merits,

IL
STATEMENT OF FACTS

A. History and Stemcture of the Iniernet

Since its inception in 1969, the Internet has flourished into a vast web of networks that
has foeled global social and economic growth. The United States govemment has played the
central rale in developing and supporting the Internet aver the last 30-plus years, and, through
the DOC, retains final policy contrel over modifications to the Domain Name System (“DNS™),
such as the addition of new gTLDs, to the Internet's central A Root Zone File. The Internet is
very much an mtemstional communication medium, with millions of users throvghout the
wortd.

In 1997, President Clinton issued a Directive On Electronic Commerce, which outlined
palicy objectives aimed at preventing governments from placing undue restrictions upon
electronic commerce and encouraging private sector management of the Internet. See
Presidential Directive: Electronic Commerce 07/01/97. President Clinton instructed the

453579 8 2
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Secretary of Commerce to “make governance of the domain name system private and
competitive and to create a contractually based self-regulating regime that deals with potential
conflicts between domain name usage and trademark laws on a global basis.” Presidential
Directive, at *3. The privatization program was intended to stdy amd determine whether a
privale organjzation with an international constituericy could manage the domain name system
and thereby teflect the global inlerest in the further develepment, growth and management of
the system, Memorandum of Understanding Between the U.S, Department of Commerce and
Intermnet Corporation for Assigned Names and Numers, dated November 25, 1998 (“MOU™).
This motion comes in the midst of that study amd seeks to distupt the sxploration of methods to
privatize management of the DNS.

In furtherance of these goals, ICANN agresd assist DOC in e privatization program.
ICANN is a diverse, private, not-for-profit enfity composed of members of the international
Internet community.

B.  History of the <.biz> Registry

A major issue [CANN was to addreas utrder the MOU was whether and how new
gTLDs should be added to the A Root File. ICANN salicited proposals for new gi'l.Ds from
prospective registry operators. The ICANN board and its working groups solicited and
reviewed thoysands of comments wotrldwide an many issues, including problems associated
with the introduction of new gTLDg and land rushes for new registry names.” In November
2000, ICANN setected NevLevel to conduct the registry for the newly-introduced <.biz=
gTLD>. Six other registries were also selected: <.mfo>, <.name=, <.rro>, < aero>, <.museuny=
and <.coop>> The selection criteria and process were public and open, consisient with
ICANN’s concensus-driven, botiom-up decision-making pelicy, and with the policies and
criteria zet forth in the MOU and a 1997 DOC policy statement regarding management to the

? These problems, and effort: to overcome them, are discussed in the Dectaration of Louis Touion,
ICANNs Vice-Presicent, Becretary and General Counsel.

493579 v3 3
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DNS. Management of Intemet Names and Addresses, U.S, Dept. of Commerce, Docket No.
080212036-8146-02, 63 Fed. Reg. 31, 741, Iune 5, 1998 (hercinafter, the “White Paper™).
NeuLevel and ICANN then began extensive negotiations aimed at assuring an
equitable, technologicatly-feasible system for aliccating <.biz>>domain names, with draft
documents being continually posted on the Internet, and several meetings and telephone
conferences were hard with ICANN constituent groups and the World Intellectual Property
Organization. As set forih in the attached declaration of Doug Armentrout, NenLevel’s Chief
Execative Officer, NeuLevel devated resources into the effort to design a process that would
both be fair and not encourage muttiple simultaneous applications for < biz>> names, which
conld clog and possibly overwhelm the regisiry. NeuLevel was especially cognizant of the
need to prevent domain name applicants from employing abusive tactics by speculators and
cybersquatters, who obtain domain names for the sole purmpose of reazsigning the names for a
profit. See Armentrout Decl., {14, 29, '
ICANN also recognized the significant land rsh problemns for all new gTLDs and
agreed to off-line randomization of land rsh applications for all new gTLDs. Armentrout
Decl., at¥20. On May 11, 2001, Neulevel and ICANN executed a final Registry Agreement,
which contained the complete design and business model far the < biz> registry. See Registry
Agreement By and Between The Intenet Corporation for Assigned Names and Mumbers and
NeaLevel, Inc. dated May 11, 2000, From the time of NegLevel’s initial submission vntil the
time the Registry Agreement was finalized in May 2001, NeuLevel’s proposal and all pertinent
documents for registering <.biz> domain names were posted or: the [CANN website, were
readily available for comment by anyone in the glabal Internet community and were discussed
in many public ECANN meetings. Like <.info>> and <name>, the final registry agreement
employs randomized assignment of domain names.®  After receipt of the Regisiry Agreement

3 The regictry agreements for the other new gTLDs have not yet been finalized.

555195 4
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and reports from ICANN and the Internet Assigned Numbers Authority (“IAINA™) on the
agreement, on June 26, 2001 the DOC loaded <.biz~ info the A Root Zone File.

Neul.evel then entered into registrar agreements with over 80 registrars located
throughout the world, including in the United States, Canada, India, Korea, Japan, China,
Norway, Spain, Kuwait, and Israel. These registrars arc independent entities and Neul evel’s
only relationship with each of them is by contract. The form of those contracts is set forth in
Appendix F to the Registry Agresment and it was negotiated between ICANN and NeuLevel.
These regisiry-registrar agreements explicitly provide that the registrars are not agents of
NeuLevel.

Pursnant to the Registry Agreement and the regisirar agreements, all applications for
< biz> domain names must be submitted to NeyLevel through the registrars. Thers is oo
requiremneat that the applicant nse a registrar from its home country. See Regisiry Agreement
Exhibit F. |

L The <.biz> Registry Process .

NeuLevel, like other new registries, faced a formidabls problan. In the increasingly
Internet-oriented world culture, NeuLevel conld easily anticipate extraordinary and
instantaneous online demand for many names in the < biz> domain; i.¢., the “land rush.” The
online cost of handling this tidal wave of data reliably and fairly is prohibitive. After this initial
peak passes, however, demand will subgide and can be reliably handled at reasomable cost. So,
the chatlenpe presented by the policies in the DOC's MOU and ICANN's policy of equal
access is to meet the demand fairly, without giving the wealthiest or most computer powerful
applicants an unfair advantage. Ammetront Decl., at 20

Neul.evel’s solution was to design an offline, pre-registration “land rash™ process to
treat each “start-up™ application fairly and equally. Once the registry is on-lme and passes this
initial surge, it witl harxlle applications on & first-come, first-served basis. During the land tush
period, registrars forward customer applications to Neulevel electronicalty. A nominal $2.0¢
fee must accompany each application submitted by a Registrar, The coniract between
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NeuLevel and the registrars dees not permit NeuLevel to control the fees charged by the
registrars. Registrars are free to charge mare or tess than $2.00. Since an applicant can apply
on-line with a registrar located anywhere in the world, thers is free market competition in the
fees charged by repistrars. See Armentrout Decl., at9Y 24

Registrars will accept land rush applications from May 25, 2001 until September 17,
2001. These land rush applications will be randomized so that each application receives equal,
impartial treatment, regardless of 1ts date of saubmission and regardiess of the technical
capabilities of the registrar through whom the application is submitied.’ See Armentrout Decl,,
at§37. |

Afier the application is received by MeuLevel, the registry will notify the applicant of
any intellectual property (“IP”) claims lodged with NeuLevel regarding that domain name.”
See Armentrout Decl., at q 35. The applicant can then decide to withdraw if it concludes that
the IP claimant’s rights are sufficient to prevent use of the domain name.® See Armentrout
Decl,, at § 35. The applicant must respond to this notification to be considered further. If the
applicant decides to go forward, then the application will be randomized and the randomized
applications will be processed sequentially, See Armentrout Decl., at§ 36. If the domain name
i available when the application is processed, the applicant will be granted the right to register
the name.” For domaie names with a single applicant, that applicant will receive the right to

+ NeuLavel's contract with ICANN requires that MeuLaval provide all [CANN-aceredited registrars with
squivalent acoess ta MenLevel's registration system.

$ The purpase of NenLevel’s Intlicctual Property {“TP™ Claims Setvice is to discourage cybersquatting, a
widespread and abuzive practice invelving exploitation of ancthet entity's intellectual propenty. Cybersquatting i
illegal undet U3, taw, becanse of the international scope of the Internet, but continmes to be a problewn i other
couniries.

f If the applicant procesds with registration, the IP claimant can invoke an alternate dispute resolution
machanism provided for in the Registry A presment, and also may pursue other alternate dispute resolution
procedunss or litigation to enforce its IP claims. NeuLevel itself will not make any debermination regarding the
seope or validity of any IP ¢laim.

? To register 2 <biz> domain name, the epplicant must pay a registration fee. Again, this fee is paid to
NeuLevel by the registrac, Although NenLavel charges $5.30 to regisier a <biz> domain name, registrars ae free
to charge appliconts a differsnt amount and ta retain any excess ryemie reosived.
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registet that name. Successful applicants can register for two years with a renewal option. Jee
Armentrout Decl., at 1 38.

Each aspect of the NeuLevel registry process is designed to achieve the smooth
functioning of the regisiry, to accomplish the federal policy objectives associated with the
addition of new top level domains, and to address specific technological and fairness concerns
assaciated with the allocation of new domain nanes.

The <.biz> registry is scheduled to go live on Octaber 1, 2001. Subsequent, <biz>
domain pame applications will be accepied on & first come, first sexve basis, and no application
foe will be charged. The land rush will be over then, Sze Armentrout Decl., at § 33.

. The Current Lawasit

On July 23, 20001, plaintiffs filed their original complaint in this action. Plaintiffs never
served the original complaint on NeuLevel or ICANN or, to the best of NeuLevel's knowledge,
on any other defendant. Plaintiffs filed their amended complaint, which is not substantially
diffierent from the original complaint, on Aungust 13, 2061, as well as their first request for
preliminary injunctive refief. Plaintiff and declarant Smiley states that he submitted a single
application for <dj.biz> and a single application for <radiv.biz>, each through a different
registear, on July 23, 2001 —- within hours of when this action was filed. Declaration of David
Smiley (“Smiley Decl.”) at 11 4, 13. The fact that plaintiffs’ domain name applications were
deliberately submitted for the purpose of instituting litigation, coupled with the fact that the
proposal for administering the < biz>> registry was publicly available and posted for comment
on ICANN’s website for several months prior te finalization of the Registry Agreement, raveal
this litigation as a lawyer-driven fawsnit that is designed to impede global Internet progress and
opportunity. This lawsuit is a deliberate scheme implemented at the last minute in order to do
the most harm to that progress.
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MI.
ARGUMENT

In order to obtain a preliminary mjunction, plamtiffs must prove: “(1) a likelihood of
success on the merits; and (2) greater interim harm to the plainGff if the injunction were denied
than to the defendant if the injunction were granted” Hunt v. Superior Court of Sacramento
County, 21 Cal. 4th 984, 959 (1999); Cohen v. Board of Supervisors, 40 Cal. 3d 277, 286
(1985). The balance of harms includes an inquiry as to whether legal remedies are adequate.
As discuszed in more detail below, plaintiffs have not met their burden. Preliminary injunctive
relief therefore must be denied.

A. Plaiutiffs Are Not Likely to Succeed on the Merits of Their Claim.

Plaintiffs are unlikely to prevail on their claim that the < biz> application process is an
illegal lottery for several reasons. First, plaintiffs’ § 17200 claim violates the Commerce
Clanse and the Supremacy Clause of the U.S. Constitution. Second, the <biz>> land rush
application process is not gembling, the activity the anti-lottery law was designed to combat. It
is a permissible allocation of a scarce resource. Third, the plaintiffs, as alleged loftery
participants, have unclean hands. Long-standing doctrines preclude the relief they seek.
Fourth, even assuming arguendo the lottery law applies, plaintiffs have not proved that the
statutory elements are present.

1. Enforcement Of The Seate Laws At Issne Here To Newlevel's
Domain Name Allocation System Yiolates The Supremacy Clanse.

The Supremacy Clanse of the United States Constitution dictates that the acts of
Congress and of federal agencies acting within their congressionally-delegated authority are the
gupreme law of the land. U8, Const. Art. Vi, cl. 2. Pursuant to this authority, where a state
seeks to regulate by its penal code an activity undertaken by the federal government pursuant to
one of the constitutional ly-emunerated powers of Congress, the state law is unconstitutional.
McCulloch v. State of Maryland, 17 U.8. 316 (1819). McCulloch controls, and the state law at
issue here is unconstitutional as the plaintiffs would have this Court apply it.

4T yS 8

Defencdant NeuLevel, Inc.’s Capected Brief Tn Opposition
To Plaintiffis* Motion For Preliminary lnjunctioo




=T - - I < T Y D T B -

ANM, GumE, STRAUSS, Hauer & FELD, L. LM
ZOE MY s FasT
ATE XS0
LEAE AMCALES, T SOl
[== T = L] L L Ja W [T - =]

=

25
26
27
28

o RECTLED FamEh

In MceCuiloch, the State of Maryland’s penal code made it a crime for a bank to fail to
pay a stamp tax on promissory notes. fd. at 317-18. 329. The State sought to enforce its statute
against McCuiloch, a cashier employed by the Bank of the United States, a private, for-profit
corporation authorized by Congress. Fd. at 318-19, 334-35, 424-25. Although the Supreme
Court did not find in the Constitution any authority for Congress to establish a bank or to create
a for-profit corporation, the power of Congress to so act was found in Article L, Section 8 (“the
Power To lay and collect Taxes . . . To borrow Money on the credit of the United States [and]
To regulate Commerce with forzign Nations, and among the several States . . .”), as well 2s the
“Necessary and Proper” clause, which is found st the end of Section 8. Having identified an
enumerated federal power, the Supreme Court found the Maryland statute unconstitutional. 74
at 40708, 411-12. As stated by Chief Justice Marshall, the lesson of MeCullock is instuctive
here:

The sovereignty of a state extends to sverything which eXists by its own
authority, or is introduced by its permission; but does it extend to those means
which are employed by Congress to carry into execution powers conferred on
that body by the peeple of the United States? We think it demonstrable that it
dogs not.

LI

The C'ourt has bestowed on this subject its most deliberate consideration. The

result is a conviction that the states have no power, by taxation or ptherwise, to

retard, impede, burden, or in any way control, the operations of the

constitutional law enacted by Congress to carry into execution the powers vested

in the general government.

Id. at 429, 436 (emphasis added).

Here, Congress created the National Science Foundation (“NSF’} and, along with the
Department of Defense, empowered NST to spend the public’s money to create and foster the
Internet, including promotion of interstate and intemational commerce and communication, as
well as advances in the infrastructure of the Intemet, like the Domain Name System at issve
here. See, e.g., National Science Foundation Act, 42 US.C. § 1862{aN4) (Congress directed
NSF “io foster and support the development and vse of camputer and other scientific methods
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and technologies, primary for research and education in the sciences™), 42 U.S.C. § 1870(c)
{NSF anthorized to contract ont performance of NSF functions); High Performance Computing
Act 15U.8.C. § 5501 ef seq. (Congress divected NSF fo “provide computing and networking
infrastmeture support for all science and engineeting disciplines and support basic research and
human resource development in all aspects of high-performance computing and advanced high-
speed compuier networking™); Scientific and Advanced Technology Act, 42 U.S.C. § 1862(g)
(Congress amended the National Science Foundation Act to authorize NSF to allow
conmmercial activity on the Internet). See also Management of Intemet Names and Addresses,
63 Fed. Reg. 31,741 (1998). Taken together, 42 U.S.C. §§ 1870(c), 1862(a)(4} and 1862(g)
provided NSF with plenary authority to enter into contracts for the management of the Domain
Name System.? By a Memorandum of Agreement dated September 9, 1998, the NSF
trangferred responsibility for the DNS to the United States Department of Commerce (“DOC”).
The High Performance Computing Act directs the DOCs Nahonal Institute of

Standards and Technology (“NIST") to, among other things:

(A)  conduct basic and applied measurement research needed to support
varions high-performance compating systems and networks; {and]

(B) develop and propose standards and guidelines, and develop measurement
techniques and test methods, for interoperability of high performance
computing systems and networks and for common user interfaces to

1§ 11.8.C. § 5524(aX1)(A) and (B). By Presidential Dircctive dated uly 1, 1997, President
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3 See, e.g., Netional Science Foundation Act, 42 U.S.C. § 1862(a)(4) (Congress directsd NSF "to foster and
smpport the development and nse of compuier and other scientific methods and technologies, primary for ressarch
and education in the seiences™); 42 U.S.C. § 1870{c) (NSF anthotized 1o contract out performance of NSF
functions); High Performance Computing Act, 15 US.C. § 3501 et seq. {(Congress direcied MSF to “provide
computing and networking infrastructure support for all science and engincering disciplines and mappact basic
research and buman resource developmeat in gl aspects of high-performence compting and advanced high-speed
computer nefworking™); Scientific and Advanced Technology Act, 42 US.C. § 1862(g) ¢Congress anended the
Mational Science Fouandation Act to suthorize NSF to allow comnnercial activity on the Internet). See alse
Management of Internet Names and Addresses, 63 Fod. Reg. 31741 (1938).
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regime that deals with potential conflicis between domelr name usage and trademark laws on 4
global bagis.” Pragidential Directive: Electronic Commerce 07/01/97, 1997 WL 367091, *3
15. |

Om November 25, 1998, pursuant to President Clinten’s directive, DOC entered info 2
Memorandum of Understanding (“MOU™) with the Internet Corporation for Assigned Names
and Numbers (“ICANN"), another defendant in this action.” Pursuant to the MOU, DOC and
ICANN agreed to jomtly design, develop and test the mechanisms, methods and procedures
that should be in place and the steps necessary to transition management responsibility for DNS
function, including a plan for expanding the number of top-level domain names. See '
Memorandium of Understanding, at V.A.1-3. In essence and purpose, by way of the MOU,
DOC songht ICANN’s assistance to achieve government policy goals. The <biz> top-level
domain name and NenLevel's poition as an Iniernet registry are direct products of this joint
effort. See Registry Agreement. ICANN agreed to this of assigning domain names in the
< biz> registry and recommended it to the DOC. The DOC approved of it by directing that
<biz> be loaded into the A Root Zone File approved by ICANN and the DOC. #d.

Tn short, Congress has prescribed and the Executive Branch has undestaken the
management of the DNS. Plaintiffs now attempt to regufate such federal management of the
Domain Name System by subjecting it to the restrictions of California’s lottery laws. This is
tantamount to regulating the federal government itself. At a minimum, it interferes with the
express policy ohjectives of the federal povernment. Accordingly, issumnece of a preliminary
injunction based on a Section 17200 claim and an alleged Penal Code violation wauld violato
the Supremacy Clause of the Constitution. U.S. Const. Art. Vi, el 2 {(“This Constitution, and
the Laws of the United States . . . shall be the supreme Law of the Land; and the Judges in
every State shall be boumd thereby, any Thing in the Constitution or Laws of any state to the

* DOC*s authurity to enter into the MOU is fomnd in section ITT thereof. See MOU (Appendix of Non-
California Authority) at section IIL, citing, Jnter afia, 13 U.S.C. § 1525; 47 US.C. § 902; and the White Paper, 63
FedReg. 31,741,
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Contrary notwithstanding. ™), MeCulloch v. State of Maryland, supra. See also Man Hing Fvory
and Imports, Inc. v. Dewkefian, 702 F.2d 760, 763-64 (9th Cir. 1283) (Relying on section &(f)
of the Endangersd Species Act, 16 U.S.C. 1535(f) (“the Act”), the Cowrt struck down as
unconstitutional a California Penal Cede provision that prohibited the importation or sale of
specified animal parts and products to the extent that it sought to penalize importation of
aniimal body parts permitted by the Act and the implementing regutations); H.) Jusiin & Sons,
Ine. v. Devkmejian, 702 F.2d 758 (9th Cir. 1983) (same).

2. Courts Addressing State Attempis to Regalate The Internct Have

Found That Such Regulation Vielates the Commeree Clause.

I its negative or “dommant” aspect, the Cammerce Clause prohibits discrimination
aimed directly at interstate commerce and foreign commerce, and bars state regulations that,
althaugh facially neutral, unduly burden interstate cominerce. LS. Const. Art I1, § 8; American
Libraries Assoc. v. Patoki, 369 F. Supp. 160, 169 (§.D.N.Y. 1997). To determine whether a
state regulation is unduly burdensome, a court must weigh the burden on interstite commerce
apainat the putative local benefits derived from the statute. Pike v. Bruce Church, inc., 397
.S, 137, 142 {1970); Partee v. San Diege Chargers Football Co., 34 Cal. 3d 378, 382 (1983);
Pataki, 969 F. Supp. at 177. The burden on intevstate commerce will erdinarily be found
unreasonable where the state regulation substantially impedes the free flow of interstate or
foreign commerce or governs “those phases of the national commerce which, because of the
need of national uniformity, demand their regulation, if any, be prescribed by a single
authority.” Partee ut 382-383 (quoting Southern Pacific Co. v. State of Arizona 32510.8. 761,
767 (1945)). In addition, where the practical effect of a state regulation iz to control conduct
beyond the boundaries of the state, the regulation viclates the Commerce Clause regardless of
whether the statute's extratervitorial reack: was intended by the state legislature. Healy v. The
Beer Institute, 491 1UL.S. 324, 336 (1989).
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a} averal Courts Ha: Regutation of the Internet
Yiojates the Commerce Clause,

In ACLY v. Johnson, 194 F.3d 1149 (10th Cir. 1999}, the Tenth Circuit held that a state
statute prohibiting the comimunication of sexually explicit materials to minors over the Internet
violated the Commerce Chause for three reasons; {1) the statute inpermizsibly regulated
conduct beyond the borders of the state; (2} the statute placed an undue burden ou interstate
commerce it relation to its putative local benefits; and (3) enforcament of the statute would
subject [nternet users to inconzistent obligations. fd. at 1161-1163. According tc the Tenth
Circuit, New Mexico’s attempt io regulate Internet commwnications constituted a per se
vialation of the Commmerce Clause because communications over the Internet cannot be limited
to the geographic baundaries of a state, 50 the practical effect of New Mexico’s law was o
regulate interstate conduct occuring outside the state. ZJ at 1161, In addition, the court held
thet the burden on interstate commerce cutweighed the local benefit of protecting minors from
sexually explicit materials, because the state’s limited jurisdiction and the practical difficulties
of prosecuting those whose only contact with New Mexico is over the Intemet meant that the
statute conld not effectively shield minors from the majority of pomographic materials
otiginating in foreign countries and out-of-state. Jd. at 1161-1162. Finally, the court held ihat
“[t]he internet, ke . . . rail and highway traffic . . ., requires a cohesive national scheme of
regulation so that users are reasonably able to determine their obligations.™ Id at 1162
{quoting Pataki at 182),

In concluding that New Mexico’s regulation of Internet communications violated the
Commerce Clause, the Tenth Circuit relied heavily on American Libraries Association v.
Pataki, 969 F. Supp. 160 (SD.N.Y. 1997). In Paiaki, the court granted a preliminary
injunction aﬁn:inst enforcement of a similar New York law prohibitieg the commumication of
gexually explicit materials to a minor over the Intemet. In so holding, the cours emphasized the
unique nature of the Intemet as a decentralized forum where “geography . . . is a virtuatly
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meaningless construct.” Id. at 169, Focusing on the distinciive charactenistics of the Intermet in

its Commerce Clause malysis, the court stared:

The cowrts have Jong recognized that certain types of commerce demand
gongistent treatment and are therefore susceptible to regulation only on a
national level., The Internet represents one of those arsas; effective regulation
will tequire national, and maore likely global, cooperation. Regulation by any
single state can only result in chaos, because at least some states will likely
enact laws subjecting Internet users to conflicting obligations. Without the
limitation’s imposed by the Commerce Clause, these inconsistent regulatory
schemes could paralyze the development of the Internet altogether.

Id. at 181; See also PSINet, Inc. v. Chapman, 108 F. Supp. 2d 611 (W.D. Va. 2000);
Cyberspace Communications, Inc. v. Engler, 55 F, Supp. 2d 737 (ED. Mi. 1995).
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The reasoning in Johrson and Patakd applies with even greaier force to the present case,
where plaintifis seck to regulate not merely a particular use of the Internet, but the
infiastructure of the Internet itsetf. As the court stated in Pataki,
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The Internet . . . requires a cohesive national scheme of regulation so that
users are reasonably able to determine their obligations. Regulation on a local
level, by comtrast, will Jeave users lost in a welter of inconsistent laws, imposed
by different states with different prionities.
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Pataki at 182. Cf Ford Motor Co. v. Texas Dept. of Transportation [2001 WL
984676](5th Cir. 2001) {(conceding that laws that directly regulate Intemet activitics may nm
afoul of the Commerce Clause because af the need for national upiformity in Internet

regulations).'”
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" In Hialeh v. Superior Cowd, 80 Cal. Agp. 4t 170 {2000} and People v. Hsu, 80 Cal. App. 4th 170 (2000),
the courts distinguishad Palaii in upholkling against Commerce Clawse challenges California’s law agaiost
commumicating sexvally explicit material to minora over the Intemet “for the parpese of seducing a minor.” These
case are distingnishable becanse they deal anly with regulation of Internet weers, and not with ragulation of the
Internet itself, Moreover, dy atate law at issue in Hatch and Hsu bad a geographically limiting compogent - the
inteni-to-seduce requizement — that was not peesent in Poiakd and dees not apply to the present case.
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Historically, courts have invalidated state statutes that constitute direct regulation of an
instrument of commerce. For example, in Sourhern Pacific, the United States Supreme Court
invalidated an Arizona law that limited the number of cars permitted on trains travelling within
the state. The Coust found that breaking up and remaking the long trains upon entering and
leaving the state delayed traffic and diminished volume on the railroad, therelry impeding the
efficient operation of the raitroad. Id. at 772. The Court held that this burden outweighed the
state’s interests in railroad safety. Jd. at 782. In so holding, the Court emphasized that “the
gtates have not been deemed to have suthority to impede substantially the free flow of
commerce from siate to state, or to regulate those phases of the national commerce which,
becanse of the need of national uniformity, demand that their regulation, if any, be prescribed
by a single anthority.” Id, at 767.

Moreover, the nature of the Internei’s governance makes compliance with 50 differemt
gtate laws and a multitwde of foreign laws a practical impossibility. The U.S. government has
mads a policy choice to permit the global Internet to be governed through international -
consensus. White Paper at 14, TCANN was chartered to represent the diverse intereats within
the Internet community, and to continue the tradition of cooperation within the Internet
comnmmity. NeuLevel devised the <biz> application process with the oversight of ICANN,
and with extensivs epportunity for public comment. This process followed the President’s and
the DOC"s blueprint.

Application of state lotiery laws to the NenLevel land rush unguestionably would be
burdensome. There is substantial variation among the lottery laws of the various states.
Similar variations exist among state unfair competition-type statutes. The variations among the
laws of foreign countries are cven greater. Because it would be impossible for NeuLevel ta
have multiple systems for domain name registration, the practical effect of atlowing the states
to regulate the application process would be to force defepdants to follow the most restrictive
jurisdiction’s faws. In this way, plamtiffs” attempt to apply California’s unfair competition and
lottery laws to the land rush will be felt sverywhere in the world. This extraterritorial effect
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constitutes a per se violation of the Comimerce Clause. See Pataki; ACLU v. Johnson; PYINet;
Cyberspace.

Subjecting the <biz> application precess to state regulation would impose & substantial
burden on interstate and, indeed, intérnational commerce. This burden far cutweighs
California’s interest in promoting fair competition through section 17200 ard it is
unconstitutional as the plaintiffs would have this court apply it. _

3. Anth-Loftery Law Does Not Apply To The <.biz> Application
Frocess.

Conrts in California and other states have long recognized that whether a particular -
practice comes “within the scope snd purpose of the enactments against lotteries™ must be
determined in light of the intent behind those statutes — “'to prevent citizens from indulging in
[a] species of gambling.”™ Ex parte Shobert, 70 Cal. 632, 634 (1886), quoting Kohn v. Koehler,
96 N.Y. 362 (1884). As the Oregon Supreme Court explained,

The principal charge against lotteries is that they penalize the
poar, who in ill-advised hops or desperation buy most of the
tickets ...”

* % %

To attempt to interpret the anti-lottery laws without considering
the circumstances which spawsed them would eviscerate the
legislative mandate that the Cowrt is to seek the legislature’s
intent.

Cudd v. Aschenbrenner, 377 P.2d 150, 154-55 {Or. 1962) {citations omitted).

Thus, even if a particular practice seemingly embodies the basic elements of a lottery —-
chance, prize amd considetation — that “alone does not lead to the conclusion that” the practice
is an illegal lottery. Kmight v. Stave of Mississippt, 574 S0.2d 662, 668 (Miss, 1290 (ruling that
bingo does not constitute 1 lottery). To hold otherwise would “absurd[iy]” sweep within the
scope of anti-lottery laws innocuous games and business entexprises (e.8., the stock market and
life msurance) that cannot properly be fabeled as “gambling.” Id. Stated differently, “[t]he
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fallacy . . . lieg in the mechanical application of preconceived notions of “prize, chance and
consideration[.]". . . Thoss words were not written in a vacium.” Cudd, 377 P.2d at 136.

Rejecting the mechanical application of anti-lottery faws, courts have held that
aliocation systems that charge application fees and employ random Iimited goods or resources
do not constitute illegal lotteries. For example, in Polorsky v. City of Soush Lake Tahoe, 121
Cal. App. 3d 464 (1981}, the court held that a city’s system for randomly allocuting a limited
mumber of gvailable sewer permits, in which applicants paid a non-refindable fee without a
guarantee of obtaining a permit, did not violate California Penal Code § 319 — the very same
anti-jottery statute relied upon by pluintiffs in this action. Similarly, in Daub v. New York Staile
Liguor Autkority, 257 N.Y.S.2d 655 (S.Ct. Suffolk County 1965), the court held that the
izsuance of liquor licenses through a system of randoin selection from a pool of applicants that
had paid a $50 fes was not an illegal lottery.

The < biz> land rash application pracess plainly is not a gambling schesme, but rather &
Polonsky-style system for ellocating a limited resource axd effectuating the orderly eXpansion
of the Internet under & government sanctioned plan. On the basis of past experience and with
the aid of public comment, NeuLevel concluded that the <biz> application process was the
most practical and fair method of lanching the distribution of <.biz> domain nwmes, and
TCANN acting pursuant to the DOC’s move, agresd that the process was reasonable. See
Armentrout Decl,, at 9y 12-25. The rapdomization is “a mere processing incident” for the
purpose of assignting a limited good, See Daub, 257 N.Y.S.2d at 662, that will have no effect
where there is only cne applicant for a given domain name. Both the < info>> amd < name>
registries emplay similar randomization methods for their land rushes. See Armmnentront Decl.,
at Y 20. Moreaver, the $2.00 application fee will not be sufficient 1o recoup the costs of
developing the system to handle the land rush applications match them to the IP claims
database. See Declaration of Tim Switzer, NeuLevel's Vice-Pregident.

Tn sum, the plaintiffs” argue for a reflexive application of Penal Code § 319. By so
doing, they ignore the purpose for which the anti-lottery statutes were enacted. When
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examined within its proper context, it is clear that the <biz>> land rush application pracess has
nothing whatsoever to do with the evils of gambling, and everything to do with the complex
task of efficiently and equitably allocating unique domain names, which are a scarce resource..
4. Even If Anti-Lottery Statutes Were Applicable, Plaintiffs Are Not
Entitled to Equitable Relief.

A plaintiff cannot seek judicial help in remedying his participation in an allegedly
illegal activity. See Beck v. Americon Health Group Int'l, Inc., 211 Cab. App. 3d 1535, 1563
(1989). Ifa plainkif’s canse of action is premised on his participation in an iltegal lottery, “the
doors of the courts ere closed to [him}.” Holres v. Saunders, 114 Cal. App. 24 339, 391
(1952) (no action in the courts for conversion of automobile won in lottery). See also Kefly v.
First Astri Corp., 72 Cal. App. 4th 46_2, 488 (1999). (“California has a strong, broad and long-
standing public pelicy against judicial resolution of civil disputes arising out of gambling
contracts or transactions.™); Kyne v. Kyne, 16 Cal2d 436, 438 (1940). (“Thir rule has been
nigidly enforced. . ."}

No aspect of NeuLevel’s registration process is illegal. If plaintiffs’ contention that the
process ig illegal is correct, however, plaintiffs” claims are barmred by their admissions that they
knowingly participated in the process.

5, Plaintiffs Are Unlikely To Establish The Elements Of A Lottery.

Even if the purpose of the anki-lottery law is disregarded, aml even if plaintiffs are
permitted to challenge the legality of an activity in which they voluntarily participated,
plaintiffs still are unlikely to succeed on their merits becanse the three elements of a lottery —
prize, chance and cansideration— are not present in the <.biz> land rush application process.

a) main N t Do Not
Constitute a “Prize™ Under California Law,

Penal Code § 319 defines a lottery as “any scheme for the disposal or distribution of
property by chance ....” Pen, Code § 315. Because domain names are not propenty, a systen
for allocating domain names cammot be a lottery. Hote! Employees and Rest. Employees Int 7
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Union v. Davis, 21 Cal.4th 585, 592 (1999). Courts have consistently concluded that domain
names are not property. Lockheed Martin Corp. v. Network Solutions, Inc., 194 F.3d 980, 984
(5th Cir, 1999} (registration of domain names “squarcty on the ‘service’ side of the
product/service distinction™); Kremer v. Cohen, %9 F.Supp.2d 1168, 1173 {N.D. Cal. 2000)
{domain names are not protected property and cannot be the subject of a conversion action);
Dorer v. Arel, 60 F.Supp.2d 558, 561 (BD. Va. 1999)1* a domain name regigiration is the
product of a contract for seTvices between the registrar and registrant); Nerwork Solutions, Inc.
v. Upnbro Int’l Inc., 529 5.B.2d 80 (Va. 2000) (domain pame rot among parnishable property
because “a domain name registrant acquires the contractual right to use a unique domain name
for a specified period of time™); Zurakov v. Register.com, No. 600703-01 at 3 (N.Y. Sup. Ct.
Juty 27, zmllmgistmnt.’s rights in a domain name sound in contract, not property). Mereover,
a domain name lacks intrinsic value; it derives any vatue from use, marketing, and promotion
after it is registered. See Dorer 60 F. Supp.2d at 561 nﬁ. % (domain name is a valueless address
with potential to become valuable dependmg on its wse). A domain name is a service that
translates alphanumeric data into blocs of numbers to lﬁn::ate an TP address. See Amenirout
Decl, at§ 5.

Plaintiffs argue that certain “.com” domain names have sold for substantial amounts of
money or are on the market for large sums. This argument is vnavailing for several reasons.
First, it proves nothing sbout the value of a <biz> name. Second, plaintiffs ignore a critical
feature of the < biz> vegisiry that prohibits registration for speculative purposes.”’ And third,
the businesses who register these names will not realize any gain beyond what was paid for
them — for bath tax and accounting reasons. See Declaration of Troy Watkinson (“Watkinson
Decl.”), at 6 (right ta register not income or a prize for tax purposes) and Declaration of
Gerard Davies (“Davies Declaration™), at § 8. (Generally Accepted Accounting Principles

" 11u'.aelammtofﬂmsymuwmhhuﬂudmpr:vmjmtﬂwtypecfspeculaﬁmiudMnmsciu:dh]r
plaintiffs. See Appendix L of the Registty Agreement.
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(“GAAP” do not recognize any gain or increase in value above cost upon receipt of the right to
register domain name)."*

In like circumstances, the U.S. Intemal Revenue Service has mied that similar rights are
not income or lottery prizes. In Revenue Ruling 67-135, the IRS examined the award of fedetal
vil and gas leases. The Burean of Land Management (“BLM”) posts a bist of leases available,
and any citizen who pays a nonrefundabie filing fee and pays a refindable first year’s rent may
apply for the lease. If there are mulliple applications for a single lease, the fease is awarded by
random drawing.”® The IRS determined that the value of the lease in excess of the cost to
obtain the lease, if any such added value exists, is not a “prize” and therefore is not properly
jncluded in the taxpayer’s gross income. Rev. Ruling 67-135.1967-1 C.B.20. See Watkinson
Decl, at § 5. Similarly, GAAP require that a domain name be carried at the cost of its
acquisition — in this case, the registration fee. See Davies Deacl., at q §.

b)  Plaintifis Establish ' at »

Plaintiffs have not established, nor can they establish, the second requirement for a
lottery — the existence of “chance” — because the presence of “chance” is contingent ﬁpnn
applications being submitted by ane or more other applicants for the same <.biz>> domain
names. Plaintiffs have the hurden of proof. Plaintiffs have neither alleged nor offered evidence
showing that any other applicants have, in fact, applied for the names that plaintiffs seek. '
Therefore, the statutory element of “chance’™ has not besn established.

Chance also is not the dominant factor in determining which applicant is assigned a
particular dotnain name. A program ot game cannot be considered “as one of chance solely

= Additionalty, Flaintiffs cannet claim potential trademark or other intellactual progesty zighis in their
requested donain names, because <dj.biz>, <radio.biz-, <comichook.biz>, <trafficechool. biz>, and <vomedy. biz=
are generic marks not entitked ta protection, See Two Pesas, Inc. v. Tacs Cobana, Inc., 305 115, 763 {1900,

u Pursunnt to plaintiffs’ argument, the BLM allocation of scarce oil and gas leases would be another illegal
lattery anthorized by Congress.

1 Tt is worth noting that one domain name sought by plamtff Smiley <dj.biz>=— is vot available ac all.
Under the tegiotry ngreements, no two character <hiz> names may be registered becanse of the potential
comfusion with Interoet country codes (dj is the comtry code for Djoboudi} See Registry Agreement Appendix K.
%o, he cannot prevail with respect b that name because it is not available for registation.
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becanse chance is a factor in producing the result.” People v. Sentles, 22 Cal. App. 2d 781, 787
(1938). “Chance,” the California Supreme Court has explained, “means that winning or [osing
depend on luck and fortune rather than, or st lzast more than, judgement and skill." Hotel
Emplayees and Restaurant Employees Int’t Union v. Davis, 21 CalAth 385, 592 (1999). In
other words, “[f]he test is not whether the game contains an elemeant of charce or an element
of skill but which of themn is the dominant factor in determiting the result of the game.” I re
Allzr, 59 Cal.2d 5, 6 {1962) (holding that game of bridge is not a lodtery).

Chancae i3 not the dominant factor in the sefection process. The first and most important
step in the spplication process for a < biz> domain name is the selection of the name. If only
one entity applies for a particular domain name, the applicant sutomatically obtains the right to
register the name and, therefore, there is no chance involved. Judgement greatly influences
whether or not it will be necessary to employ the randomized selection process. Choeice of 2
fanciful domain name (e.g., <skyscrapercomics<.biz>>}, as opposed to a generic domain name
(e.£.. Scomichook<.biz>>), can significantly influence whether the applicant obtains the nght
to register the domaim name. Thus, at the outset, an applicant’s choice of a domain hame is a
major factor in determining the outcome — unless the applicant’s purpose is {0 violate regiatry
rules and engage in speculation.

Fven when multiple applications necessitate the use of randemized selection, chance
still may not be the determining factor. The applicant who is assigned the right to regisier a
particuter domain name must still contend with applicable intellectual property rights from
anywhere in the world. For example, if plaintiffs applied for and were assigned
<gocacola<biz=>=, use of the name would surely be successfully challenged as infringing the
COCA-COLA trademark. Moreover, to avercame less-ohvious trademark challenges, a
successful applicant must either employ knowledge of international tradematk law or negotiate
the purchase of such rights.
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) Plainti Failed to i Element of
# deration.”

To prove the element of consideration, plaintiff must bring forth evidence that
establishes a participant must pay to play, There are over 80 registrars and thousands of
resellers who are taking <biz> applications. Plaintiffs have the burden of proof te show
likelihood of success on the merits and, with respect to the elemeant of consideration, raust
show that each regisirar and reseller charges a non-refundable fee for 2 domain name
application. Plaintiffs have offered no evidence on this subject.

Plaintiffz attempt to prove “consideration,” through the $2.00 spplication fece. The fes
has two aspects. First, the fee entitles the applicant to intellectual property claim notices, a
service designed to minimize cybersquatting disputes. See Armentrout Decl,, at924. Second,
the fee provides cost recovery to NeuLevel for the land rush application process. 2., at] 24.
The fec has the further benefit of preventing secks to prevent abusive practices that wonld give
some registrars and their customers an unfair advantage. Therefore, the payment is not
“semsideration” under the lottery statute. Paiaub, 121 Cal. App. 3d at 466-67 (finding o
city’s charge of a non-refundable application fee for a limited number of sewage permits where
the number of spplicanis exceeded the number of available permits was not a lottery because
the fee covered the adininistrative costs of processing applications and was therefore not
“sonsideration” for g “chance” to obtain the permit), See alro United States Postal Sevvice v.
Amada, 200 F.3d 647 (9th Cir. 2000} { na consideration, and thus no lotiery, when the amount
paid by participants, which correlated with processing expenses, was paid “in exchange for
services,” not for a “chance” to receive a “prize’)."”

2 In their memarandun, plaintiffs rely extensively (indeed, virtnally exclusively} on statemetits coaitred
on the web sites of certain registrars regarding bow the < biz> application process works to support their assertion
that the fee is consideration for a chance to obiain the right to register a domain name. The persons making those
stntements are tiot agents of, not are they in smy way controlled by, NsuLevel. Thus, the statements cannot be

ascrived to NeuLevel and are of no evideatiary volue. See Pecple v. Pacific Land Research Co., 20 Cal M 10, 21
(1977). As set forth in the attached affidavit of Araentrant Decl. at 4 22-24, the statements of rogistrars relied

apon by plainiffs fundsmentally misconceive the natre of the application pracess and, particularly, the mature of
the application fee that regigtrars must pay NeuLevel. In addition, plaintiffs have not sought to inchude any of the
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B. The Balance of Hardships Favors NeuLevel.

1. Plaintiffs Fuil to Demonairate That They Will Snifer Any
Irreparable Injury in the Absence of a Preliminary Injunction.
Contrary to plaintiffs’ multiple nnsupported and highly speculative contentions, it is
clear that the bafance of hardships in this case dictates denial of piaintiffs’ motion.
a) ~[nflicted N intiffs’ Alle iury Prec
A Funding Of Irreparable Harm
" Injunctive relief is an oquitable remedy. The law holds thas a self-inflicted injury
cannot constitute irreparable harm. See United States v. Superior Court, 19 Cal. 2d 189 (1941)
(finding no proof of irreparable harm where, infer aliz, any injury suffered by plaintifis was
self-inflicted), See alse Caplan v. Feltheimer Eichen Braverman & Kaskey, 68 F.3d 828, 839
(3d Cir. 1995); Barton v. District of Columbig, 131 F.Supp.2d 236, 247 (D.D.C. 2001}, Fiba
Leasing Co. v. Airdyne Indus., Inc., 826 F. Supp. 38, 39 {D. Mass. 1993).

Tust howrs before handing the complaint to the Clerk of this Court, plaintiff Smiley
purposefully manufactured his own “mjury” and did so with tﬂe mistaken belief that s was
engaging in an illegal scheme. In October 2000, NeuLevel and ICANN made pablic their plan
M the launch of the new < biz>> domain pame and invited public comment on all aspects of the
plan, including the idea of randomized selection. See Armentrout Decl., at § 12. At po time
did plaintiffs ever object to any aspect of the <biz> application process priof 10 it being
finalized on May 11, 2001, See Smiley Decl., at {9 4, 13. Because plaintiffs created. their own
“injury’ as part of a litigation strategy, o qualifying irreparable harm exists and the equitable
powers of this Court should be reserved for less concocted claims..

b) Plaintiffs Have Adequate Legal Remedias,

Plaintifis brand the <.biz> application process a per se violation of Business and

Professions Code § 17200 et seq. and assert that, unless the process iz stopped, NeuLevel will

registars in the preliminary igjunction, but instead have sought improperly to put the burden on NeuLavel to
coatral the actions of these independent actors.
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continue to profit from the allegediy illegal scheme. This argument, even if correct, does not
establish irreparable injury. At most, it fixes a right to pursue money damages.

Plaintiffs also assert that, absent an injunction, “consumers™ will suffer irreparable harm
becanse “consumers™ are faced with a Hobson’s choice of purchasing multiple applications for
a single domain name and thereby allegedly increasing their chances of obtaining that name, or
submifting a single application. Plaintiff’s Mema at 11.' PlainGiffs make no allegation that
they, or anyone else for that matter, snbmitted multiple applications for any single <biz>
domain name.!” Further, even if the hypothetical injury plaintiffs pose were to exist, it clearty
is not irreparable. In the unlikely event that NeuLevel's application process were eventually
held to violate California*s lottery law, the amovnts paid to apply for a domain name could be
refunded, It is blackletter law that & “mere monetary loss does ot constitute irreparable barm.,”
Friedman v. Friedman, 20 Cal. App. 4th 276, 890 (1993); Tahoe Keys Property Chwners'
Assoc. v, Stare Water Resources Control Bd., 23 Cal, App. 4th 1459, 1471 (1994) (“1f the
plaintiff may be fully compensated by the payment of damages in the event he prevails, then
preliminary injunctive relief showld be denied.”). Start-up costs and other business costs
constitule run-of-the-mill damages that are fully capable of being compensated monetarily. See
Wooley v. Embassy Suites, Inc., 227 Cal. App. 3d 1520, 1535 {1991} (*'The mere fact that the
precise amount of damages may be difficult to prove does not provide the basis for injunctive
relief.™).

16 Intemspersed throughont plaintiffs’ acgnments are misplaced allegnrions of class imjiry and consutmer
infory. The <biz> registry iz a restricted registry limited 1o use by businesses. Appendix L 1o the Registry
Agreement provides that tegistrations for the < biz=> TLD “must be used or intended to be used prinwrily for bans
fide buginass of sommerciak purposes . . . See Repistry Agreement Appendix L, at 1. That does not inplicats
consumer protection laws, Thus, allegations of consumer injury should also be distegardsd. Additonally, this
Court has ot yet been asked and should not cenify a class in this action. Therefore, statoments of class injury are
rank speculation and should not be considered by the court.

" Agan, with respect to this istue, plaintiffs impropetly seek 10 rely on statements made by entities ather
than NeaLevel,
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Plaintiffs” attempt to construct future imury involves elaborate specnlation. Plaintiffs

allege that (1) if they obtain one or more of their desired <.biz> domain names'?; (2) they will
devate capital to build value for those domain names; (3) after which the <.biz> Registry will
be declared illegal; (4) the remedy fashioned will be to reallocate already-distributed < biz>
domain names; {5) customers who patronized the originally-distributed < biz> web sites
(zssuming they were up and running) wilt perceive the underlying business as bankrupt or
defunct; and (6) plaintiffs will be injured by loss of expended capital and loss of business
expectancy. See Plamtiff"s Memo at 10-13. Plaintiffs have had months to prepare this lawsmit,
but they offer no testimony and po documentary evidence on their ability to make such
investments of money and these forecasled losses,

The law is clear that speculation as to future hanm does not establizh an fireparable
injury that justifies an injunction. Gleaves v. Waters, 175 Cal. App. 3d 413, 421 (1983);
Goldie's Bookstore, Inc. v, Superior Court, T30 F.2d 466, 472 (Sth Cir. 1984); See Lezama v.
Justice Court, 190 Cal. App. 3d 15, 20 (1987} (party secking a preliminary injunction must
show a “serious risk of irreparable harm™), Plaintiffs’ argument that their prospective
businesses - businesses that do not yet exist — will be imeparably injured is built on
supposition. This parade of hotribles, offered without a shred of evidentiary support, carmot
support a finding of irreparabls harm. See Goldie's Bookstore, 776 F.2d 486 {allegation that
plaintiff would lose goodwill and “untold” customers was speculative and did not constitate

irreparable harm).

1 If NeuLevel allocated domain names by auction, plaintiffs have proffered no evidence that they have the
financial means b owi-bid others for the names they seek or win a fost-come, first serve race.
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d)  [Ireparghle Injury Cannot Be Based on 2 Theoretical Lost
j in a Speci in Marme.

Plaintiffs” claim that they will be injured by the loss of “the opportunity to fairly
secure” one of the “invaluable” <biz> domain names with a common word prefix, e.g.,
~<comicbook biz> (Plaintiffs’ Memoranduin, at 13). The speculation continues. First, even if
the <.biz> application process were abandoned and a new system were instituted, there is no
reason to believe, and more to the point there is no evidence, that plaintiffs would succeed in
obtaining their desired domain names through that new system, or even that they would stamd
any better chance to obtain them. For example, if the <biz>> domain names were assigned on a
first-come, first-serve basis, plaintiffs’ opportunity to obiain a domain name such as
“comichook=<biz>" is not cnly unkeown, it is unknowable. Thus, plaintiffs’ argument that
they are being irreparably injured by the present < biz> application process is also speculative '

Second, no basis exists for plaintiffs to claim that the domain names for which they
have applied are “invaluable,” (See Plaintiffs’ Memorandum, at 13). As explained earlier, case
law recognizes that a domain name lacks any intrinsic value; its value dnpmdsnnhnwtlﬁ:
persen who controls the domain name develops its value through marketing and other sfforts to
develop secondary meaning and value. Thus, even if plaintiff Skyscraper were to obtain the
domaia name “comichook.com”, the domain name would be valuable enly if Skyscraper had
substantial resources or invesiors and properly developed its value. This requires substantial
investment of money.® Furthermare, plaintiffs’ bald assertion that “[n]o ather domain names
can serve ag an adequate substitute” (See “Declaration of Brett Drogmund (Drogmand Decl.™)
at 9 15; Smiley Decl., at 15; Smiley Decl., at § 28) is absurd. It takes little cffort to think of
other adequate substitutes — “weomichooks biz=", “<thecomictook biz=", “<gomics.biz=",

I Tn that case, the names could easily go to applicants who bave the technological sophistication to generate
thousands of application on sn almost instantaneous basis. There is no svidenge of this ability in plaintitfs.

» Mpnhtmmdmhm&ecumpuahhdnmainmfcmhbmkmmbmmﬁsﬂlymumm
vicwer to the site <cinsscape,corni0/Comics_2.asp>. Thua, the valne of <comichank.comi> appears to be miniral.
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“reomichookworld biz=", just to name a few. Again, plaintiffs’ argument for an irreparable

St

injury is sheer speculation; there is no evidence of any lost value.”!

Finally, plaintiffs may very well be assigned the < biz> domain names they have
requested, even if others alse have submitted applications to register the same name.

Moreover, if there are no other applicants for the domain names requested by plaintiffs,
plaintiffs’ ability to secure the desired <.biz> names is a certainty, and they will suffer no injury
at all and indeed wil! not have been involved in a randlom selection process that could be
challenged later.

In som, plaintiffs fail to present evidence of any serious risk of an immediate irreparable
harm. Instead, there is evidence of self-inflicted injuries an speculation about foture losses,
both of which cannot serve as the basis for injunctive relief as a matter of law.

2, NenLevel Is Certain To Suffer Substantial Injury Should a
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Courts considering a preliminary injunction must also consider the harm imposed on the

—
™

defendant should an injunction issue. An injunction is ooty justified “when the trial court
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determines that a greater injury will result to the moving party if the injunction is-denied than

=
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will result to the opposing party if the injunction is denied.” Peradise Hills Assoc. v. Procel,
235 Cal. App. 3d 1528, 1536 (1991). As demonsirated below, the harm caused to NeuLevel by
shutting down its business far exceeds any harm that can be claimed by the plaintiffs should an
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injunction not jssue.
The harm to NenLevel, from an injunction, is extraordinary and irreparable. Failure of
the < biz> registry to go live on time is perhaps the greatest threat to the success of the business

SRR

plan and could even jeopardize the future of the company. Both <.info> and <hiz> are the first
new gTLDs to be mtroduced in mere than ten years.” It is part of a “proof of concept”

™

]
Lh

H The magnitude of this speculation is highlighted by recent events with, <.cooi> businesses. Despite
miltions jnvested and spent {some wonkl say wasted), most <.com:> Inxsinesses have litth: or va value,

ia The <info> and <bizr> registries are schaduled to go live in the carly fal) of 2001. Five other registries
have been selected but have later launch dat=s.
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approach adopted by the ICANN and DOC to explore the best means to add gTLD’s without
destabilizing the Intemet. See Armentrout Decl., at11. See Declaration of Louis Tonton
(fited it conjunction with ICANN’s opposition to this motion). Both <biz> and <info> are
expected to provide divect competition to <.com> and thus for many busitiesses, a second
opportunity to secure a sitple and highly desirabile, business oriented, second level domain
name. The <.info> registry has the same basic structure as <biz> as well as an imminent
Jaunch date. No injunction has been sought against <.info>, however. If<.biz> is enjoined and
<.info> is Jannched, NenLevel's ability to gain market share will be imreparably diminished.
See Declaration of Tim Switzer (“Switzer Decl.™) at ] 6-8. This is because the first days of
aperation are critical in establishing credibility and market share for a new registry. See
Amentrout Decl,, at 1] 42-44; Switzer Decl., at J 6.

The investment worldwide in this registry is enormous. NeuLevel itself spent millions
of dollars in marketing and advertising to aggressively promote the October 1 launch date. In
the past 60 days, there have been hundreds of articles an the <.biz> launch in the press and,
NeuLevel's executives have appeared on radio and television on numerous occasions. See
Switzer Decl., at 1 6. NeuLevel entered inta contracts with registrars around the world that
contemplated an October 1, 2001 jaunch date. The registrars, many of whom are deferxlants in
this case, have also spent millions of dollars and made countless promotional efforts conceming
the October 1 launch May 24, 2001. As an example, Register.com placed full-page ads in The
Wall Street Journal and USA Today promoting the Qctober 1 launch on May 24, 2001, Tens of
thousand of intellectual property claims have been received by NeuLevel from various
intellsctual property owners, all premised upon an October 1 launch date. The terms snd
conditions for those claims explicitly reference an October 1 start date. Millions of people have
submitted domain name applications in anticipation of the September 17 application datc cutoil
and the October 1 start. All of these customers expect NeuLevel to begin service at that time,

The loss of eicial reventie and the confusion and doubt among the Internet community,
which would surely arise from an injunction in this case, would be certain to adverssly impact
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crucial investment in NeuLevel and it would slow the company’s growih by adversely
impacting atterupts to expand NeuLevel’s business, for sxample by developing additional value
added services to differentiate the < biz> product from other top level domaing, like <.info>,
com, .org and .net. See Switzer Decl., at 7.

NeuLevel’s success is predicated in part on providing an altemative name space for
businesses that did not obtain their name of cheice in the earlier .com, .org and .net name
epaces. If the <biz> launch is delayed, NeuLevel’s opportunities can be materially exoded
berause competing regisiries, including both <.info> and country code TLDs and alternative
roots will have an enhanced ability to gain market share at NeuLevel’s expense. See Switzer
Decl., at § 8. NeuLevel's timing in the market snd the October 1 launch date are net an
accident; the company werked diligently to secure this favorable lavnch date for specific
reasons. See Armentrout Decl., at §J 43; Switzer Decl,, at 6-8. Since mformation about its
pracesses has been publicly available for many months, the timing of this modion either reflects
a lack of diligence by the plaintiéfs or a deliberate decision to wait wntil maximum damage can
be inflicted upon NeuLevel by allowing thess investments to be made and then threatening the
launch immediately before it is scheduied to occur.

Plainiiffs’ contention that the requested proliminary injunction will not ham NeuLevel
becanse domain names do not lose value over time is naive. Plaintifls fail to understand that
NeuLevel is not anctioning or otherwise marketing names at a marked-up price. Insiead,
NeuLevel's business plan makes the names equally avaitable to alt potential users, and
prohibits registration for the purpose of resale. In short, Neulevel docs ﬁnt engage in, permit
or profit from market speculation over domain names.

The plaintiffs’ contention that the domain pames can be disiributed by other means, also
mieses the mark entirely. Starting a new registry at a very low price in an envirenment of high
demand for new names requires an offline, initial regisiration phase. In designing this system,
NeuLevel knew that 22 million registrations exist in the .com domain and it expected hundreds
of thousands to millions of applications for some of those names. Ammentrout Decl., at 9] 13-
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15. It also knew that sophisticated applicants would dedicate computers to generate
applications continuously, pointed at piltiple regisirars, in an effort to be the fivst applicant.
See id. at 1 21. This is demonstraied by the fact that such efforis are ongoing with respect to
expiring domain names on existing registries, and those systems cannot handle the volume of
applications for the smaller volume of expiting names, much leas re-registering the entire
nniverse of names as NeuLevel effectively must do. Armentront Decl., at ) 15. Design of a
gystem to handle multiple applicaticns for 22 millicn names on an insiantaneous, first come
first served basik is impossible and coat prohibitive. Armentrout Decl., at ] 23-24.

Lastty, plaintiffs claim that NeuLevel can force the regisirars to accept applications in a
“lawful” manner. As Appendiz F to the NeuL.evel Registty Agteement shows, NeuLevel's
agreements with the registrars are hased upon the registry agresment itself. See Armentront
Pecl, at 1435, NepLevel has an apm's length relationship with these registrars, based solely on
contracts that presume the reQ;isﬂ‘;-,r agreement will be pérformed a3 written. NeuLevel has no
power to force the regisirars to act in any manner except as provided by contract and of course,
the plaintiffs fail to show such puv;rer.” And, even if they did, such sﬁuwing wotld be
irrelevant,

Thaus, there is little doubt that NeuLevel's injury from an injunction would be fr more
gerious that any mjury claimed by the plaintiffs, In addition to enormous losses in wasted
advertissments and marketing, for which NeuLevel has no prospect of recovery, te success of
the company’s competitive strategy depends wpon the October 1, 2001, rollont date, See
Armentrout Decl., at § 48. Bven if the faiture to meet the rollont date did not result in the
demise of the company, the tremendouns losses in terms of patblic tmst, good will and
competitive opportunity wonld be imposgible to measure. See, e.g., eBay, Inc. v. Bidder’s

& Fusther, NeuLevel's contract with the varipus registrars requires NeuLevel to accept < biz> applications
a0 loag ag the registrars remit the $2.00 fee. The requested preliminary infumction nins afonl of these registrar
BEreements, et itg terms do nod peek 1o enjoin any behavior on the pe of (he regisirars. The registrars are %
agents of NeuLavel over whem NenLevel exercises any contrel, 1t is certainly unfair to place Meul evel in the
untenable poaition of treaching ite registrar agrecments.
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Edge, Ine., 100 F. Supp. 24 1058 (N.D. Cal. 2000} ("harm resulting from lost profits and lost
customer goodwill is irreparable because it is neither easily calculable, nor casily compensable
)

Clearly, an injonction visits great harm upon NeuLevel, with no potential for that hamm
to be compensated, in sharp contrast to the plaintiffs’ alleged harm, which is speculative,
proapective, can be redressed by money damages, and is totally within their control. The
balance of relative harms tips strongly in NeuLevel’s favor and away frem any injunction.

C. The Reguested Preliminary Injunction Is Adverse to ¢he Public Interest.

In addition fo the harm to the defendant shoudd an injunction be imposed, courts alsa
consider the effect of a preliminary injunction on the public interest and give that factor great
weight in determining whether the igjunction should issue. See, e.g., Tokoe Xeys Froperty
Owners’ Assoc. v, State Water Resources Controf Board, 23 Cal. App. 4th 1459 (1994)
(injunction denied because of its likely adverse effect on public interest); Socifist Workers
1974 Caiifornia Campaign Committee, 53 Cal. App. 3d 879, 889 (1976) (affirming denial of
preliminary injunction where public interest weighed against infunction). There is congiderable
public harm that would flow from an injuncticn, as amply demonstrated by [CANN's papers in
opposition to this motian.

Tn Tahoe Keys, the court was confronted with a request for an injunction that would
have provented the collection of fees for a California-Nevada environmental mitigatiﬁn fuad to
preserve Lake Tahoe. Recognizing that the mitigation of environmental degradation was a
“matter of significant public concern,” the covt concluded that “inqmetive relief which would
deter or delay defendants in the performance of their duties would necessarily entail a
gignificant risk of harm to the public interest.” Jd at 1473.

Similasly, in foma Portal Civic Clieb v. Americar Airlines, Inc., 61 Cal. 2d 582 (1964),
a group of residents sought a preliminary mjunction against the operation of jet airplanes.
Although the court recognized that the new machines could disrapt those living in the
neighberhood, the court concluded that the extraordinary remedy of a preliminary injunction
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was not justified because the “national interest in commercs, transpostation and defense is
furthered by the operation of scheduled passenger, freight and postal jet carriage into and out of
San Dhego.” I4. at 552. The same national interest in commerce, transportation, and defense
that the California Supreme Court described in that case mandates that the court deny the
injunction sought here. See, supra. § 11L(A)(L) and (2).

Without question, the relief sought by the plaintiffs will have a great impact on the
development of the Internet, a matter of immense international public concern, as the world
i ingly relies on the Internet. By indefinitely delaying the distribution of millions of
< biz> domain names, the injunction will disrupt a carcfully created global stratcgy to introduce
new gTLDs. Millions of bustnesses have applied through the worldwide registrar network for
these names and are expecting them to be assigned in 8 matter of days.

Moreover, two other registries are preparing o go online. Both have different business
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plans, but both, by necessity, employ randemization processes; in other words, in all of the new
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gTLD registries, where there are competing applications for identical domain names before the
registry goes live, the mucoessful application will be chosen at random. See Armentrout Decl,,

e
& Lh

aty 20. The only fair way to allocate scarce resources to the public is a random drawing. Itis

-
1

done for sewer permits, Siquor licenses and mineral rights on federai lands.

Delaying gTLD expansion as plaintiffs seek, without identifying {or NeuLevel being
awrare of) another, superior allocation system that accounts for all of the competing policy
considerations at work here will profoundiy damage the global Intemet community because it

ARIH, Gume, STRALEE, HauEr & FELD, L.L.M.
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will effectively disrupt any present ability to introduce new gTLDs, while simultaneously (1}

&

allowing for equal worldwide access (shared registries), (2} accounting for and bandling the
substantial, instantaneous land rush demand and (3) proceeding in a fair and equitable manner —
all of which are MOU and federal policiss, The resulting harm is that during the pendency of

® B8

this litigation, the domains .com, et and .org will continue to be the anly unrestricted gTLDs

available worldwide and Internet users arouryd the world will not have access to <.biz= domam

k2 b
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names, or to any new gTLE domain names. With continuation of that “status quo” (i.¢. no new

[
[5]

CocisauT Premamr: | | 452578 w8 a2
o Recruts Parxn Defendant NeuLevel, Inc. s Cogpected Bruef In Opposition
To Plamtiffs” Motion For Preliminary Infunction




gTLDY's), existing domain names will become even more expensive and harder to obtain
everywhere in the world, This is precisely what the United States and the Internet community
hava worked hard to remedy. In fact, such a result iz antithetical ta the clearly articulated
federal policy goals of “robust competition™ and “global participation in the mapagement of
Intemnet names and addresses.” White Paper at 19; See P(7 Media v. Network Solutions, fnc.,
51 F.Supp.2d 389, 406 (S.D.N.Y. 1999) (United States has a clearty articulated policy for
management of the DNS with which a court should not interfere). The international, anti-
competitive harms the plaintiffs’ propozsd relief would causs ars substantial and completely
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unjustifiable.
“[I]o determining the availabitity of injunctive relief, the court must consider the
interssts of third persons mxd of the general public. Lome Porial at 553, In thig case, those
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third party inkerests are businesses and inlividuals from around the world who await the

—
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benefits of new gTLDs. Their interests require that the injunction sought here be deniad.
D. The Requested Preliminary Injunction Is Overbroad.
Asg described in detail above, an examination of the merits and a balance of hardships
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shows without a dould that a preliminary injunction is not approgriate in this case. However,:
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even if plaintifls were to convince the Court that they had showm likelihood of success on the
24
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merits and greater irreparable injiry, the injutsction requested by plaintiffs should not isswe.
Plaintiffs seek to have the Court preliminarily enjoin NeuLevel from: (1) offering the chance to
register a domain name in exchange for consideration; (2) distributing, assigning, causing
registration of, and/or transferving a domain name pursuant to a lottery system; (3) spending,
distributing, encumbering, assigning, and/or transferring money that Defendants have received
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from consumers/businesses ag consideration for the chance to register a domain name; and {4)
not prohibiting domain name registrars and other third parties from offering the chance to
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register a domain name in exchange for consideration.
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MNenLevel hereby adopts ICANN's discussion of the problems of the plaintiffs* proposed order.
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Whether intended by the plaintifts, the pfupnsed injunction effectively shuts down the
registry. No injunction should issue, but if one does, it should be limited to the specific domain
names plaintiffs seek. A broader injumetion deprives hundreds of thousands of applicants
across the globe of their ability to have theit applications processed. These other applicants
have not objected to NeuLevel’s systemn and are injured if the application process is delayed.

Although plaintiffs purport to bring this case as a class action, no ¢lass has yet been
centified, and NeuLevel believes that no class can be certified because plaintiffs simply can not
adequately represent the interests of the majority of members in the purportad class. Further,
1o class could be certified as to applicants outside the State of Catifornia. Nerwest Morigage,
Inc. v. Superior Cowrt, 72 Cal, App. 4th 214 (1999). Because there are subgtantial issues
regarding whether this case is appropriate for class treatment and, particularly the adequacy of
thess plaintiffs to represent the interests of the class, due procsss requires that any preliminary
injunction be limited to matters affecting these plaintiffs.

Finally, any preliminary injunction entered against NewLevel should not burden
NeuLevel with the omus of controtling the domain name registration activilies of the registrars.
|
o ION

For the foregoing reasons, NeuLevel respectfully requests that the Court deny the
instant motion.

Dated: September 17, 2001 #ﬂlﬂLEI,fMUIEPﬁ gTR%AiSUSS’ HAUER & FELD, L.L.P.
DAVID C, ALLEN

PHILLIP J. ESKENAZI
DAVID M. PIERCE

By /@M VU pmt,e_,/%
David M. Pierce

Attorneys for Defendant
NEULEVEL, INC.
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Defandant NeuLevel, Inc.’s Cogpected Briaf In Oppesition
Ta Plamtiffs' Motion For Prelitninary Injonetion
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PROOF OF SERVICE
STATE OF CALIFORNIA, COUNTY OF LOS ANGELES:

I am employed in the County of Los Angeles, State of Califorma. Iam over the age of 18
and not a party to the within action; my business address is:10351 Santa Monica Blvd., Suite
1014, Los Angeles, California 90025, On September 17, 2001, 1 served the foregoing
docurment(s) described as: :

DEFENDANT NEULEVEL. INC.'S CORRECTED BRIEF IN OPFOSITION TG
PLAINTIFFS’ MOTION FOR PRELIMINARY INJUNCTION

on interested parties in this action by placing [ the original B3 true copy(ies) thereof enclosed in
sealed mvegﬁm [ as follows: [ as stated on the mailing list: [SEE ATTACHED
SERVICE LIST]

Y PERSONAL SERVICE fC.C.P. 1811 {a); Lox Anpeles County Locot Rute 9,36 T delivered such envelope(s) by hand
to the offices of the addressee(s).

Eu(smm 1 declare umkler penalty of perjury under the laws of the State of California that the
ve is true and cotrect.

aEperaty 1 declare that I zm employed in the office of a member of the bar of this court at
whose direction the service was made.

Executed on September 17, 2001, at Los Angeles, California.

[Priut Mame Of Péraon Exesuting Proof] [Signature]
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SERVICE LIST

Walter J. Lack
Paul A. Traina

Stephen R. Terrell

Engstrom, Lipscomb & Lack

10100 Santa Monica Boulevard, 16™ Floor
Los Angeles, CA 90067-4107

Stuart M. Richter

Steven S. Fleischman

Katten Muchin Zavis

1999 Avenue of the Stars, Suite 1400
Los Angeles, CA 90067-6042
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PROOF OF SERVICE
STATE OF CALIFORNIA, COUNTY OF LOS ANGELES:

I am employed in the County of Los Angeles, State of California. 1am over the age of 18
and not a party to the within action; my business address is: 2029 Century Park East, #24(0, Los
ﬂge}m California 90067. On September 14, 2001, [ served the foregoing document(s)

cribed as:

DEFENDANT NEULEVEL, INC.'5 CORRECTED BRIEF IN OPFOSITION TO
PLAINTIFFS' MOTION FOR PRELIMINARY INJUNCTION

on interested parties in this action by placing [] the original £J frue copy(ies) thersof enclosed in
sealed envelopes [] as follows: [ a5 stated on the a mailing list: {SEE ATTACHED
SERVICE LIST]

1¥) BY EXPRESS MAIL (C.C.2. § Fod3ic) T am readily familiar with the firm's practice of collection and

cessing correspondence for mailing with Federal Expross. Under that practice it would be
ﬁoﬁitad with Federal Express on that same day thereon fully id at 1.08 Angeles, California
in the ordinary course of business. The envelope was sealed and placed for collection and
mailing on that date following ordinary business practices.

@rate 1 declare under penalty of perjury under the laws of the State of California that the
ve is thue and corraci. .

wEperasy 1 declare that I am employed i the office of a member of the bar of this court at
whose direction the service was made.

Execuicd on September 17, 2001, at Los M1ge7salifnnﬁa.
} ; ~ ‘
- (Ve EN Mot

[Frint Mame OF Person Executing Proo] [Signamrs]
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Derek A. Newman

Newman & Newman

1001 Fourth Avenue, Suite 2560
Seattle, WA 98154

Facsimile: (206) 624-6348

Edward L. Masry
David E. Weeks

Nicholas Siciliano

Masry & Vititoe

£707 Corza Avenue, 2 Floor
Westlake Village, CA 91362
Facsimile: (318) 991-6200

SERVICE LIST




