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CALI FORNI A, CALI FORNI A, AUGUST 4, 2020
---000---

ARBI TRATOR Bl ENVENU. Wl cone, everyone,
to Day 2 of this hearing. Can you hear ne?

MR LITWN: Yes, M. Chairman

MR, ENSON:  Yes.

ARBI TRATOR Bl ENVENU. Wl cone, everyone.
W parted yesterday with M. Ali requesting an
opportunity to say a very brief word. | believe it
is in response to a coment by M. Johnston.

So M. Ali.

MR, ALI: Thank you, M. Chairman. Good
norning to you and to M. Chernick and good
afternoon to Professor Kessedji an.

Yest erday, M. Chairman, M. Johnston
referred to the fact that | had used the word
"bribery" and alluded to or, in fact, said that I
accused I CANN or Veri Sign of bribery or that our
client Afilias had.

| think that he m sspoke or m sremenbered
what was on the transcript. | would sinply ask
that M. Johnston be directed to review the
transcript carefully to verify that | did not neke
any such accusations or, in fact, use the word

"bribery" or "blackmail" or anything of that
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nat ure.

| ask this because all of this entire
transcript is going to be made public, with sone
appropriate redactions.

However, knowi ng that it will be nmade

public and that people can get up to all sorts of

m schief, I would be grateful if M. Johnston could

retract his statenent or nmke what ever comment he
sees fit, and I'll respond thereafter. Thank you.

ARBI TRATOR BI ENVENU: My recollection is

that M. Johnston was | ooking for the word that you

had used. And if ny nenory serves ne right, |

think the word he was | ooking for but couldn't

remenber was the word "sinister" that M. Enson had

used during one of our procedural hearings.

But what | propose is that M. Johnston
take the next break to consider your request and
maybe ask to briefly address the Tribunal on this

question when we resunme after the first break.

But your coments are noted and are now on

the record, M. Ali.

MR. ALI: Thank you.

MR JOHNSTON: If | mght comment, | have
| ooked at the transcript, and because M. Al

rai sed this yesterday afternoon, and what ny
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argunent related to is what | do regard as a
reckl ess accusati on w thout any support that | CANN
iIs a regulator and specifically Ms. Wllett, of
course, did not ask and the policy was don't ask,
not tell, quote, when you' re getting mllions of
dol lars to not say anything.

And that comment by M. Ali was at Page
49, Lines 13 through 18 of the rough transcript,
Line 13 through Line 18 on Page 49 -- 46 of the
final last night, | guess, transcript.

The Panel Chair is also correct that
M. Ali did accuse and adopt a word used in anot her
context by M. Enson to accuse M. Enson and | of
havi ng a sinister conversation, which | also
addr essed yest er day.

MR ALI: M. Chairman, if | may respond.
This is going on longer than I woul d have expect ed.
| woul d have thought that M. Johnston woul d have
done the right thing. Cbviously I did not use the
word "bribery," nunber one.

Nunmber two, M. Johnston m ght actually

want to read the transcript carefully because what

| was referring to, don't ask, don't tell, that was

noney that was being paid to NDC rat her than --

ARBI TRATOR CHERNI CK: Can you speak up,
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pl ease, M. Ali?

MR ALI: | was referring to noney that
was being paid to NDC. Wth respect to the first
point, would you like ne to repeat it agai n whoever
said they couldn't hear ne?

ARBI TRATOR CHERNI CK: Not necessary.

MR ALI: So ny second point was, again,
to clarify the context in which a 15 mllion --
when | was referring to the 15 mllion. So -- and
the third point in terns of the inappropriateness
of this phone call at a point in time when | CANN
didn't know -- apparently didn't know about the DAA
but nonetheless felt it was appropriate for
counsel, litigation counsel to call VeriSign's
litigation counsel to request information as
opposed to the actual applicant is sonething that I
stand by. Thank you.

ARBI TRATOR BI ENVENU. Very well. So we
begin, then, with the witness evidence, and the
first wwtness called is Ms. J. Beckwith Burr.

Ms. Burr, are you with us? | don't see
you on ny screen.

Good nmorning, Ms. Burr, this is Pierre

Bi envenu. | serve as the Chair of the Panel
hearing in this case. | amjoined by ny coll eagues
257
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Cat heri ne Kessedjian and Ri chard Chernick. Now, |
cannot see you on ny screen.

JD, could you help us out here?

(Di scussion off the record.)

ARBI TRATOR BI ENVENU:. So good norni ng,

Ms. Burr, and welcone. Ms. Burr, you have filed in
relation to this case a wtness statenent dated
31st May 2019.

THE WTNESS: That's correct.

ARBI TRATOR BI ENVENU: At the end of this
statenent, you swear that the content of the
statenment is true and correct?

THE W TNESS: Correct.

ARBI TRATOR BI ENVENU. May | ask you,

Ms. Burr, in relation to the evidence that you w |
give today to this panel, |likew se, solemly to
affirmthat it will be the truth, the whole truth
and not hing but the truth.

THE W TNESS: | do.

ARBI TRATOR BI ENVENU: Thank you very nuch.

M. Enson, your witness. Please proceed.

MR. ENSON:. Thank you very nuch. Good
nor ni ng, Ms. Burr.

THE W TNESS: Mor ni ng.

MR, ENSON: We are going to try to do this
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anyway, is put a copy of your wi tness statenment up
on the screen so that you can see it.

THE W TNESS: That | ooks |i ke the
docunent .

MR ENSON: Okay. Ms. Burr, do you w sh
to make any corrections to this w tness statenent
bef ore we proceed?

THE W TNESS: No.

MR ENSON: ['msorry?

THE W TNESS: No.

MR ENSON: Okay. Then, M. Chairman, we
tender Ms. Burr for cross-exam nation and reserve
time for redirect as it stands necessary.

ARBI TRATOR BI ENVENU:. Thank you,
M. Enson. | believe the cross-exanm nation wll be
conducted by M. Litw n.

MR LITWN:. That is correct,
M. Chair man.

ARBI TRATOR BI ENVENU:. Good nor ni ng,
M. Litw n.

MR LITWN  Good norning.

ARBI TRATOR BI ENVENU: Pl ease proceed.
I
I
I
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CROSS- EXAM NATI ON
BY MR LITWN

Q Good norning, Ms. Burr. M nane is Ethan
Litwwn. | amfromthe law firm of Constantine
Cannon here in New York City.

How are you today?

A | am good.

Q Ckay. Can you please confirmthat you
have received the exhibit bundle in a box or a
package or sonething of that sort?

A | have received it.

Q Ckay. Can you pl ease open it on canera,
pl ease? Thank you.

MR LITWN  Wiile you're doing that, |
woul d ask, M. Chairman, that the Panel confirm
wi th counsel for | CANN that counsel has al so not
| ooked at the bundle for Ms. Burr yet.

MR ENSON: | have not. 1'd |ike to open
it up as the witness opens it up.

MR LITWN  Please do so. Thank you,

M. Enson.

THE WTNESS: | have got it.

ARBI TRATOR BI ENVENU: | can confirmthat
we have received the -- "we" being the nenbers of
the Tribunal -- have received the cross-exam nation
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bundl e.

MR LITWN  Thank you, M. Chairnan.

Q Ms. Burr, fromtine totine | wll direct
your attention to a particul ar docunent in that
bundle. Wwen | do that, | will refer to the tab
nunber in the binder that you have just opened.

And if you just open it to a random page,
you'll see that we have marked each page of each of
t hose docunents in the |lower right-hand corner with
a new, uni que page nunber. So for everyone's
reference, | amgoing to refer to those page
nunbers in the binder, even if the original page
nunber is different. That way it is clear in the
transcri pt and to everybody here today.

If you have any questi ons as to what page
I"mreferring to, please ask and I wll clarify.

A Ckay.

Q So before we begin, Ms. Burr, | just
wanted to clarify one small point in your wtness
statenent. | would direct your attention to Page 7
of your witness statenent, and at the end of
Par agraph 20, at the top of the page, | think you
wite that, you know, "which had acquired
Veri Sign." | think what you nean is that Veri Sign
had acqui red NSI
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So that second reference should be NSI; is
that correct?

A Correct, yes.

Q Ckay. Now, Ms. Burr, what docunents did
you review in preparation for your testinony here
t oday?

A | reviewed ny witness statenment. |
reviewed a witness statenent submtted by George
Sadowsky and Jonathan Zittrain. | |ooked through
t he various requests and responses for independent
revi ew.

Q Anyt hing --

A And then a couple of other -- | |ooked at
the bylaws. | |ooked at the 2008 byl aws and the
current bylaws, and | | ooked at a couple of letters

fromAfilias to Akram Atallah and | think a couple
of ot her docunents that counsel nmay have shown ne
during prep.

Q Do you recall what those couple other
docunents were?

A | think there were -- there were two
letters fromAfilias to Akram | think | also
| ooked at a letter fromthe acting Attorney Genera
for Antitrust to the associate adm ni strator of

NTI A.

262

BARKLEY
ARBITRATION HEARING - VOLUME I Court Reporters



(o2 RN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Q That's the 2008 letter from M. Grza?
I"msorry, | didn't get your response.

A Yes, that's correct.

Q Ckay. Did you review the Donain

Acqui sition Agreenment that was executed between

Veri Sign and NDC i n August of 2005 -- '15, rather?

A | did not.

Q Ckay. Have you ever reviewed it?

A No.

Q Now, Ms. Burr, you're an attorney,
correct?

A | am

Q Have you ever represented Afilias or any

subsidiary in any capacity?

A | think in 2007 or sonething |ike that
Afilias and Neustar and one other participant hired
nme to discuss sone of the vertical integration
issues. | don't knowif | was ever paid by
Afilias, but I was certainly speaking with an

Afilias representative.

Q When did that representation -- |'ll just
generally call it a representation -- concl ude?
A Honestly, over a decade ago.

Q Ckay. Have you ever represented Veri Sign

or any of its subsidiaries or any of its affiliates
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i n any capacity?

A | have never represented Veri Sign. Wen
was a partner at WlnerHale, | had partners who did
represent Veri Sign. Again, | have not been at

W | mer Hal e since 2012, and that representation
woul d have been much earlier, in any case.

Q Have you ever represented NU DOT CO or any
of its subsidiaries or affiliates in any capacity?

A No.

Q And you were enployed by Neustar for
several years ending in 2019; is that correct?

A That's correct.

Q And Neustar is an Internet registry
conpany nuch like Afilias and Veri Sign; is that
ri ght?

A Well, it was until yesterday. It sold its
regi stry busi ness.

Q Ckay. At the tine that you were there,

t hough, it was an Internet registry conpany?

A Yes. | started there as chief privacy
counsel. So ny -- ny primary job was deputy job
counsel, chief privacy counsel. | started there in

June of 2012.
Q And | guess until yesterday Neustar was

one of the larger Internet registry conpanies; iIs

264

BARKLEY
ARBITRATION HEARING - VOLUME I Court Reporters




(o2 RN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

that right?

A Yes.

Q And, in fact, Neustar was identified as
the entity that would be providing back-end
registry services in NDC s .\WEB application; is
that right?

A | believe that's correct. | was not
i nvol ved in those contracting docunents, but | did
cone to learn that after

Q Wien you say "after," what do you nean?

A Well, once | -- once | joined the Board, |
| ooked at all of the back end, all of the
registry -- actually it was before that, as | was
goi ng on the Board. But there would have been a
list after the 2012 -- after everybody tendered
their applications, there was a list that cane out
that said Afilias is the back-end registry for
t hese applications, Neustar is for these, et
cet er a.

So shortly after the subm ssion, that |i st

woul d have been avail able to ne.

Q Sorry. Which subm ssion are you tal king
about ?
A Subm ssi on of new gTLD applicati ons.
Q | see. This is not your first tinme
265

ARBITRATION HEARING - VOLUME I

BARKLEY

Court Reporters




(o2 RN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

testifying in an IRP, is it?

A It is not.

Q VWhi ch other | RPs have you testified in?

A | testified in an IRP in 2010, | believe,
bet ween | CANN and | CM Registry with respect to
ICM s application to operate . XXX

Q Any ot hers?

A | don't think so. Not that | recall

Q D d you review your testinony fromthe | CM
IRP in preparation for your testinony here today?

A | | ooked briefly at it.

Q You al so served as an attorney advisor to
the United States Federal Trade Conmission; is that
correct?

A Correct.

Q And the United States Federal Trade
Comm ssion, or FTC, is one of the two U S. agencies

aut horized to enforce U S. antitrust laws; is that

correct?
A. That's correct. | amnot -- | have never
practiced antitrust |aw or conpetition law. | was

| argely involved in privacy-related issues but al so
t he DNS i ssues and worked on conpetition issues
froma policy perspective.

Chairman Pitofsky in 2005 and '6 had a
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| ong series of hearings on innovation econony and
conpetition and consuner protection. So |I have
some famliarity, but I amnot an antitrust |awer.

Q You are currently a nenber of the I CANN
Board; is that right?

A That's correct.

Q And you are also a nenber of the BAMC, the

Board Accountability Mechanisns Committee; is that

ri ght?
A Yes.
Q That commttee reviews all reconsideration

requests; is that right?

A It reviews -- it essentially reviews all
reconsi derati on requests. During the new gTLD
Program there may have been tinmes when, for a
variety of reasons, largely to get people who had
no relationship to the new gTLD Program
reconsi derati ons may have cone directly to the
board as opposed to through the BAMC, but the
standard practice is it would cone to the BAMC

Q And what about | RP decisions, is the
standard practice that the BAMC reviews | RP
deci sions as well?

A Yes.

Q And you have been on the board since
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Novenber of 2016; is that correct?

A Yes. | was seated at the end of the
annual general neeting in Hyderabad in 2016.

Q And i n Novenber 2016 you were stil
enpl oyed by Neustar; is that right?

A That's correct.

Q Did you participate in any Board
di scussi ons regardi ng . W\EB?

A In 2016, no. | observed a Board
di scussion at a Board workshop before I was on the
Board. | did not participate in that discussion.

Q Is that the Novenber 3rd, 2016, wor kshop
sessi on?

A Sounds like it.

Q Ckay. Did you receive or review any
docunments regarding . \WEB prior to attendi ng that
wor kshop sessi on?

A Not that | recall.

Q Did you receive any docunents as a Board
nmenber regarding .VWEB after the Novenber 3rd, 2016,
wor kshop sessi on?

A | don't have a specific recollection.
It's possible that in connection -- well, it is
al nost certain that in connection with the DI DP

request, the docunent request, there was sone
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material that the BAMC received and | woul d have
recei ved.

Q And those were Afilias's DI DP requests in
2018; is that right?

A Yeah. | don't renenber exactly the
docunent ati on what the Board received, but | am
certain that we got the informati on we needed for
t he reconsi deration request.

Q Okay. At the Board workshop session on
Novenber 3rd, 2016 -- and before | ask ny
guestions, | want to instruct you not to reveal the
substance of anything that was di scussed there
pursuant to the Panel's ruling regarding privilege.

But | would like to ask if the Board
nmenbers who attended that workshop sessi on were
shown a copy of the Domain Acqui sition Agreenent
bet ween Veri Si gn and NDC?

A | honestly have no idea. | do not believe
that | have ever seen it, but | have no idea
whet her Board nenbers saw it or not. | don't
recall any docunents being circul at ed.

Q Ckay. Now, you stated in Paragraph 31 of
your W tness statenent that you are aware of the

DQJ's .WEB investigation. How did you | earn about

it?
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A Neustar received a CID, and | coordi nated
t he response.

Q Board nenbers have an obligation to be
famliar with the governi ng docunments of their
organi zation; is that correct?

A Correct.

Q And that would include bylaws or articles
of incorporation, right?

A Absol ut el y.

Q And nonprofit Board nenbers in particul ar
have an obligation to understand the organization's
m ssion; is that correct?

A | am not going to opine on what California
| aw requires. | certainly think that nmenbers of a
Board shoul d understand what the m ssion of the
organi zation is.

Q Thank you. And to be clear, if I -- 1 am
not going to ask you for a legal opinion. | am

only asking you about your views as a w tness here

t oday.
A Ckay.
Q Now, in your view, again, nonprofit Board

menbers need to understand the m ssion because the
primary duty of a nonprofit Board nmenber is to

protect the organization's mssion; is that
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correct?

A Again, "primary duties" sounds |like |egal
terns. Let ne just tell you, 1CANN is an
organi zation with a specified mssion and a limted
mssion and limted authority. It is absolutely
i ncunbent on nenbers of the Board to understand
that and to ensure that | CANN stays within its
m ssi on.

Q And, in fact, the bylaws provide that
directors have a duty to act in what they
reasonably believe are the best interests of | CANN,
is that right?

A Yes, | believe that's correct.

Q Now, Section 7 of the bylaws -- and
that's, for your reference, Tab 2 in your bundl e.
Section 7 concerns the Board of Directors
specifically; is that correct?

A Yes.

ARBI TRATOR CHERNI CK: Do you have a cite
to the pages?

MR LITWN It starts on Page 42,
M. Cherni ck.

ARBI TRATOR CHERNI CK:  Thank you.

ARBI TRATOR BI ENVENU:. Wi ch t ab,

M. Litwn?
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MR LITWN: This is Tab 2, and the next
series of questions will relate to Article 7 of the
byl aws t hat begin on Page 42 of that exhibit.

Q Now, the byl aws provide that the directors
shoul d be provided with notice for all Board
neetings; is that correct?

A |"msure that that is correct for all
formal Board neetings. You' d have to point nme to
t he specifics.

Q So if you can look at Article 7.16, which
is on Page 51, that's the section on notices.

A Ckay.

Q Again, |I'll ask that the byl aws,
particularly Section 7.16, provides that directors
shall be provided with notice for all Board
neetings; is that correct?

A Notice of tinme and place of all neetings.

Q And that would -- I"msorry. |Is there
anyt hing el se that you wanted to add?

A That is in turn referring back to 7.13,

14 and 15, annual neetings, regular neetings and
speci al neetings.

Q You just obviated the next three questions
I had. Thank you.

Now, annual neetings, which are at 7.13,
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are held for the purpose of electing officers and
for the transaction of any other business that may
cone before the neeting; is that correct?

A Yes.

Q And regul ar neetings, which is Section
7.14, those are neetings that are held periodically
on dates that the Board determ nes, correct?

A Yes, formal Board neetings where they are
noti ced and agendas and resolutions are distributed
and the |ike.

Q And the byl aws al so provide for specia
neetings at Section 7.15, which nay be called at
any tinme at the request of 25 percent of the Board
by the Chair or by the president of ICANN, is that
correct?

A Correct. Again, this would be for fornal
neeti ngs, where people are voting on resolutions
and the |iKke.

Q Ckay. Now, turning to Section 7.17. Just
wait a mnute to get that up on the screen.

7.17, which is the quorum provi sion,
provi des that at annual, regular or speci al
neetings, that a quorumis conprised of a mMmajjority
of the total nunber of directors then in office and

that an act of the majority of the directors
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present in any neeting at which there is a quorum
shall be the act of the Board; is that correct?

A Yes. Again, this is referring to fornal
nmeet i ngs.

Q Now, the bylaws al so provide that the
Board is able to act without a neeting, correct?

A Yes.

Q | refer you to Section 7.109.

A Correct.

Q But the Board can only act wi thout a
neeting if all the directors entitled to vote
thereat shall individually or collectively consent

in witing to such action; is that right?

A Correct, at a fornal neeting where there's

going to be resolution and votes.

Q Ckay. | would now refer you to Section 3
of the bylaws. And I'Il wait a mnute for that to
cone up on the screen. W can start at, | believe,

Page 8, which is Section 3.1.

MR. ENSON: Ethan, may | ask, is this a
conpl ete copy of the | CANN byl aws?

MR LITWN: | believe what is in here is
excerpts that | amreferring to. W do have a
conpl ete set of the bylaws electronically if the

wtness would like to refer to anything | am not
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showi ng her
MR. ENSON: Thank you.
MR, LITWN:  Sure.

Q So at 3.1 the byl aws provide that | CANN
shall operate to the maxi num extent feasible in an
open and transparent manner and consistent with
procedures designed to ensure fairness; is that
correct?

A That's what it says.

Q And if you |l ook further down in Section

3.1, part of ICANN s obligation to operate open and

transparently provides that, "I CANN shall al so
I npl enent procedures for the docunentation and
public disclosure of the rationale for decisions
made by the Board."

Do you see that?

A Yes.

Q Now, | CANN s byl aws don't just say you
have to act transparently. They say you have to
act transparently to the maxi num extent feasible,
correct?

A That's what the words say, yes.

Q You woul d agree that "feasible" neans, in
general, possible, right?

A. Yes.
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Q So what the bylaws provide is that | CANN
nmust act transparently to the nmaxi numextent if
it's possible to do so; is that fair?

A | think that this is a general adnonition
that goes all the way through the bylaws and all
the way through | CANN s operating procedures that
basically says you should act in an open and
transparent way. It doesn't nmean you can't have
conversations and di scussions that are not public.

Q Well, it says to the "nmaxi num extent
feasible," correct?

A If you are asking ne, does this stand for
the proposition that the | CANN should neet in
public at all tines, the answer to that is no.
| CANN Board has to have the opportunity to neet in
wor kshops, for exanple, to get its work done. From
time to tine we'll provide information to the
community before or after about the general topics
that we are | ooking at during our workshop, but |
have never understood the requirenent to act in an
open and transparent way to nandate that every
single interaction of the Board and every Board
di scussi on be public.

Q Vell, et me ask you this, Ms. Burr: As a

nmenber of the Board, when you understand -- what do

276

BARKLEY
ARBITRATION HEARING - VOLUME I Court Reporters



(o2 RN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

you understand the byl aw requi rement that | CANN
shoul d operate in the maxi num extent feasible to
mean?

A | think there's a practical -- essentially
| CANN shoul d act openly. It should be inforned,
and it should act openly and transparently.

Q And that includes the disclosure of
rationales for the Board's decisions, correct?

A That certainly includes an expl anati on of
the rationale for formal decisions for all votes it
takes. So that is why | CANN goes to great length
to publish significant, detail ed docunents that
expl ain what information the Board had when it
resolved to do one thing or another, yes.

We al so, you know, have bl ogs,
conversations with different parts of the community
and the community as a whole. That is all part of
ensuring that there's as nuch informati on exchange
with the community as nakes sense.

Q And these byl aws are di sclosed publicly,
correct?

A Yes, they are.

Q And, in fact, they are avail abl e on
| CANN s website?

A. Yes.
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Q And it's reasonable for nmenbers of the
gl obal Internet community to expect that | CANN w | |
operate transparently, correct?

A They not only expect it, they demand it,
and they have mechanisnms to enforce that as well.

Q And those are the accountability
mechani sns?

A Accountability nechani sns, DI DP
mechani sns.

Q So turning to Section 3.2, ICANN is
required to maintain a website, correct?

A Correct.

Q And ICANN is also required to post
i nformati on about its policy devel opnent

activities?

ARBI TRATOR Bl ENVENU: Are you referring to

a specific provision in 3.2, M. Litwn?
MR LITWN: Yes, | am M. Chairman,
sub --
ARBI TRATOR BI ENVENU. What is it?
MR LITWN Yes, it is --
THE WTNESS: (b), | believe.
MR LITWN  Yes, (b), |I believe, correct.
THE WTNESS: O course, you understand

that it is the conmmunity, not the Board, that
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devel ops policy at | CANN?

Q BY MR LITWN.  And yet -- but just in
general, the devel opnent of Internet policy, there
needs to be discl osure about what's going on on

| CANN s website; is that right?

A Vell, policy developnent matters is a very

specific reference to a byl aws-descri bed provision
for the process for policy developnment. That is a
bottom up community process that involves different
supporting organi zati ons and soneti nes advi sory
commttees. There's a very specific proposal.

| believe this refers to a docket of
pendi ng -- what we would call PDP, Policy
Devel opnent Process, natters.

Q In fact, part of | CANN s devel opnment of
policy is to allow for public comment on draft
policies, correct?

A Yes. Again, "policies" meaning policies
devel oped by a comunity.

Q And Section 3.2 requires I CANN to post on

its website public comments on draft policies?

A Again, yes, on things that fall wthin the

Pol i cy Devel opnent Process mandate for policy to
the community.

Q And the bylaws also require | CANN to post
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on its website notice of upcom ng Board neeti ngs?

A Correct, formal Board neeti ngs.

Q And agendas for upcom ng Board neeti ngs;
Is that correct?

A Correct. And | presunme -- | don't recall,
but we probably did have a fornmal Board neeting in
Novenber, and it probably was -- and if we did, it
was noti ced.

Q And m nutes from those Board neetings,
correct?

A Correct.

Q Those have to be posted as well ?

A From the formal Board neetings, yes.

Q And any resol ution passed by the Board at
a formal Board neeting also has to be produced --
publ i shed on the website, correct?

A Yes. A resolution passed at a Board
nmeeti ng nust be posted, yes.

Q And the bylaws require these docunents to
be publicly posted because ICANN is obligated to
act transparently, correct?

A Uh- huh, vyes.

Q And it's fair to say that because it's
i nportant for the public to know when the Board is

neeting, what the Board w || be considering, what
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the Board di scussed, and what decisions the Board
has taken, correct?

A Correct. And as | said, this very
specific -- yes. Al of the very specific
procedural requirenents for transparency and
posting and agendas and expl anations and all of
that, yes, are applied to decisions taken at
annual , specific or general neetings of the Board
of Directors.

Q And when you say "general," you're
referring to regul ar Board neetings?

A Regul ar Board neetings, yes.

Q Ckay. Now, | CANN holds three public
neetings a year; is that correct?

A Yes. They have been virtual so far this
year.

Q Understood. And | think earlier in your
testinony we were referring to the Hyderabad
nmeeting in Novenmber 2016. That was one of those
public neetings, correct?

A Correct.

Q Now, the | CANN Board neets during those
public neetings, correct?

A Yes. So there are several ways in which

the Board works. W have a wor kshop bef or ehand.
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It sonetinmes happens that there is a Board neeting
at the end of the workshop before the annual
general neeting itself opens.

We then have a variety of nmeetings with
the community as a whole and with different parts
of the community throughout the course of the
neeting, and generally we wll have -- if this
doesn't take place at one of the policy neetings,
then at two of the three neetings, and indeed at
the end of the general neeting, there is a Board
neeting at the end of the workshop. |In fact, there
are two, because the new Board is seated, and
there's a brief neeting of the new Board as well.

Q Ckay. Let ne just unpack that a little
bit. So these workshops are not regular Board
neetings; is that right?

A Correct.

Q And they are not special neetings, and
they are certainly not an annual neeting, right?

A No.

Q There's no byl aw provi sion that provides
for Board workshops; is that right?

A Not that |'m aware of.

Q And t hese wor kshops don't require a quorum

of Board nenbers to be in attendance, do they?
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A No. The wor kshops are essentially working

sessions for the Board. GCenerally all nenbers of
the Board are there, but since no -- you know, we
are not passing resolutions and the |like, | don't

suppose there's a requirenent for a quorum but

again, that's -- yeah
Q Do you take attendance?
A | do not take attendance. Certainly we

know who is participating, and they are in the

room
Q Because you can see thenm is that right?
A Yes, or Zoom t hem
Q Ckay. It is a brave new world we are al
in.

There aren't mnutes taken at workshop
sessions, are there?

A | don't believe so. | nean, they are
really working sessions. W go through a variety
of di scussi ons, you know, about the work that's
ongoing in the comunity, the work that's going to
be -- our discussions with the conmmunity in the
com ng week during the neeting. |It's preparing to

interact with the community and nove forward and

various things and getting caught up and briefed on

ot her matters.
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Q Sois it fair to say that the Board uses
t hese workshops to make its formal Board neetings
nmore efficient?

A Well, we don't actually spend nost of the
time at the workshop on the fornmal Board neetings.
We spend rmuch nore tine on understandi ng policy
devel opnent, work that is ongoing in the conmmunity,
conversations that we will have with the comunity
in the com ng week, topics that are inportant to
t hem

But it is -- | would say, you know, a --
we get resolution, we get draft resolution in
advance of any formal Board neeting. And to the
extent that -- | think we probably review them
qui ckly, but that is a tiny percentage of the tine,
and | don't think it happens all the tine.

Q Ckay. | think I wasn't clear. |If the
Board didn't have those workshop sessions, you'd
have to do all of what you described that the Board
does in a workshop session at a regular Board
neeting, correct?

A No, that's not true. Right now we
basi cally have Board i nformational neetings a
couple of times a week. We have sort of changed

t he wor kshop schedul e around so that rather than
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packing it into three days with very conplex tine
zones, because the Board of Directors is global, we
in the post-COVID era have spread out those
informational calls and di scussi ons over the course
of the weeks in between the neeting.

It was a convenience to sort of pack them
into a three-day workshop, but that's not an
inviolate process. Really the question is what's
the way for the Board to work together, exchange
information, get up to speed on what's going on in
the community, take care of various Board
housekeepi ng matters and the |ike.

Q Now, the Board doesn't vote during
wor kshop sessi ons, does it?

A The Board does -- | think there's one
exception, which is we have a straw poll at the
Sept enber wor kshop on the elections for the Board
officers. It is not -- it is a straw poll.

Q O her than the straw poll, the Board
doesn't actually vote during the workshop session?

A The Board is not taking formal
resol uti ons, not passing fornmal resolutions, and we
wor kK on consensus.

Q Ri ght. That's because the byl aws, |

think, clearly provide that the Board can only act
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at one of the formal neetings we discussed and only

if a quorumis present; is that correct?

A So the Board act is absolute, yes, the
Board can only act in a fornal sense. |t can only
adopt a resolution at a formal neeting.

You know, the Board can decide to foll ow

procedures that it typically follows. There's lots

of housekeepi ng i ssues that the Board can deci de.
I am unconfortable with the absol uteness of the
term"act."

Q Ckay. Let's look back --

A The formal Board resolution, that nust be
taken at a fornal Board neeting.

Q Ckay. Let's look back at Section 7.17.

Chuck, if you can put that back up on the

screen, please.

This is the quorum section again. What it

provides here is that the act of a mpjority of
directors present at any neeting -- and | think we
clarified that the term"neeting" there refers to
the three types of formal neetings -- at which
there is a quorumshall be the act of the Board,

right? That's what it says, it uses the term

act .

A. Yes.
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Q And if we |look at Section 7.19 -- Chuck,
if you could throw that up on the screen again --
what it says here is that the Board can act, this
iIs action without a neeting, but it can only do
that if the directors entitled to vote all consent
in witing to the Board taking an act outside of
one of those formal neetings; is that right?

A Yes. |If the Board wants to take a fornal
action, it can do it outside of the neeting under
t hese ci rcunst ances.

Q Well, Section 7.19 doesn't say formal
action; it says "action," right?

A Right. And | think that actions here
applies to formal actions that the Board takes
during its annual regular or special neeting or a
formal action w thout a neeting.

Q Can you point nme to a provision of the
byl aws that defines "action" as formal actions
limted to resol utions?

A No. But if you're suggesting that every
tine the Board decides to follow a practice that it
has always followed, it has to take a fornmal vote,
then we woul d be voting constantly. | nean, it is
just not practical to insist that every tine the

Board nakes a decision, including a decision to
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followits standard practice, that it has to have a
formal vote. That's -- | don't -- | don't
understand that to be typical of any organization,
of any Board of Directors.

Q Do other Boards of Directors have these
sanme provisions in their bylaws regarding
transparency and accountability to a broader
conmmuni ty?

A | suspect that there are |lots of
California corporations that have these, but | have
not read all of their byl aws.

Q Ckay. Now, you were a nenber of the Cross
Commmunity Working Group on Accountability, or the
COWG- Accountability, right?

A | was, indeed.

Q Now, | amjust going to --

MR ALI: Ethan -- sorry, Ms. Burr.

M. Chairman, may | take a 30-second break
to speak with M. Litwin before he continues since
he's noving on to a different topic?

ARBI TRATOR Bl ENVENU: Yes, you may. |s JD
avail able to put you in a separate room or do you
have neans to conmmuni cate wi th one anot her?

MR ALI: W have neans to commruni cate

wth one another. W don't need to be put in a
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separate room
ARBI TRATOR BI ENVENU. W' Il just pause for
a few seconds to let you do that.
(Wher eupon a recess was taken.)
ARBI TRATOR BI ENVENU. Go ahead and
pr oceed.

Q BY MR LITWN. M. Burr, | ask you just

to turn, before we nove subjects, to Page 10 in Tab

2, which is Section 3.5(c) of ICANN s bylaws. And
there you'll see that the bylaws require that

| CANN, within seven days of concludi ng a neeting,

nmust post any action taken by the Board, and that

shall be made publicly available in a prelimnary

report.

So that seens to go far beyond -- any
actions goes far beyond just a fornal Board
resolution; would you agree with that?

A No.

Q How do you - -

A It is the sane word, "any actions."” | am
readi ng "actions" throughout this section to refer
to the formal decisions that the Board makes by
resol ution during Board neetings. And that's the
way this has al ways been interpreted fromthe

begi nni ng of tine.
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| don't know if this changed, but the
Board has al ways had an obligation to post the
results of its Board neeting within this period.
don't know "always," but for nany years.
Q And how did you cone to learn that the
Board has interpreted the term "any actions" to
enconpass Board resolution only?

A | think personally it is plain-text

reading of the bylaws. It is consistent with words

used t hroughout the -- when they are tal king about
formal actions by the Board, and it is consistent
wth | CANN s practice for many years --

Q Ckay. So --

A -- at our Board neetings.

Q So when the Panel is review ng the byl aws
and they see references to actions taken by the
Board, they should understand that to nean only

action by Board resolution; is that what you're

sayi ng?

A | have not nenorized the 250 pages of the
bylaws. In this section where they are talking
about the operations of the Board, | read this in

the same way that | read the provisions related to
regul ar, annual and ot her neetings, neaning the

formal action by the Board in a Board neeting by
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resol uti on.

Q Wll, is there a reference that you are

aware of in the bylaws to an action, a Board action

t hat does not refer to a formal resol ution?
A. Well, there are inactions in the IRP
context, which would not rise to the formof a

formal action, | suspect, right, because it

woul dn't be by resolution. These provisions of the

byl aws that you're tal king about are about how t he

Board operates when it is fornmal.

If you read this to say anything the Board

t hi nks about, decides to nove on with in the way

that it, you know, decides to have anot her neeting

to discuss further, all of this has to be contai ned

on the publicly available and the prelimnary
report seven days |ater, the Board would spend al
of its tinme approving these prelimnary reports.

Q Actually --

A It is a very active Board.

Q Yeah, actually, your reference to the IRP
Is interesting. There in Section 4.3 the nmenbers
of the Internet comunity are given standing to
chal l enge | CANN actions; is that right?

A And failure to act.

Q Yes. In particular, |ICANN Board actions
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and failures to act, correct?

A Yes, and/or, yes.

Q Yes. Just focusing in on the Board
actions there, does that nean by using the word
"actions" there, that it is limted to challenging
a resolution of the Board?

A It's -- | nean, I RPs are specifically -- 1
want to say, | amnot going to make a case that al
256 pages of these bylaws are absolutely
consi stent, having had a huge role in the creation
of the post-transition bylaws and the fact that the
byl aws went from 50 pages to 250 pages.

I wll say that with respect to the |IRP,
the question is did the Board do sonething or fai
to do sonething? D d the Board do sonet hing that
viol ated the bylaws or the articles of
incorporation? Did the Board fail to take an
action that it was bound to take lest it violate
the byl aws and the articles of incorporation?

Q Ckay. So in Section 4.3, the word
"action," Board action, the phrase "Board action,"”
refers to did the Board do sonet hi ng.

And then | ooking back at Section 3.5, it
says, "Any Board action has to be posted to the

website." So --
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MR ENSON: M. Litwin, | apologize for
interrupting, but if you are going to represent
sonmething is in 4.3 of the bylaws, | request that
you point it out to Ms. Burr so she can review it.

Q BY MR LITWN:. So, for exanple, M. Burr,
I would direct your attention to Page 28 of Tab 2,
which is Section 4.3(0). And looking at little
Roman nuneral iii, this provision gives the IRP
Panel the authority to decl are whether a covered
action constituted an action or inaction that
violated the articles or bylaws; is that right?

A Right. | think you have to refer back to
the definition of "covered action,” which is in
4.3(b), which is -- includes actions or inactions
by the Board, individual directors, officers or

staff nmenbers.

So | do not believe that this is -- that
it'"'slimted to -- | mean, the words are in
different -- the word "action" has a different

cont ext here.
Q So let ne see if | can break this down.
Section 3.1, which we referred to earlier
requires CANN to operate in an open and
t ransparent manner, correct?

A. Correct.
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Q And open and transparent to the maxi num

extent feasible, correct?

A. Correct. VWhich to ne does not nean it has

to do everything in public.

Q | understand what your prior testinony
was. | amjust asking about the plain text of the
byl aw.

And Section 4.3(b)(ii), which you just
referred us to, naybe it is -- yeah, (b)(ii), says
that a covered action is an action or failure to
act within | CANN committed by the Board, correct?
So that woul d enconpass Board actions, right?

A No. If you go to (b) in the packet,
covered actions include the actions or failure to
act by within I CANN conm tted by the Board,

I ndi vidual directors, officers or staff nenbers
that give rise to a dispute.

Q Right. It says "or. It can refer to
sinply an action by the Board, correct?

A Correct. Although | think it is in a
di fferent context than the context of the Board
voting in the course of a formal Board neeting.

Q Your testinony, therefore, is that when it

says "Board action" in 4.3(b)(ii), that is, you

know, did the Board do anythi ng?
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A Vell, | can't -- | don't want to
speculate. | believe that nost of the ways in
whi ch the | RP has been invoked with respect to the
Board is a formal action of the Board, but | do not
rule out the possibility that the Board could do
sonet hi ng outside of a formal Board neeting that
woul d vi ol ate the byl aws or exceed the m ssion.

Q Well, if the Board did sonething outside
of a formal neeting and nothing was posted to the
website about it, how would the nenbers of the
I nternet community know that they had grounds to
bring an | RP?

A Vell, | ama little confused about this,
because it is ny understanding that Afilias
received notice in witing about the Board's
decision in the Novenber workshop to honor its
standard practice, so | don't understand the
t ranspar ency issue.

Q Ckay. | was tal king generally, but | am
happy to talk specifically with you.

VWhat is the basis for your statenent that
Afilias received notice fromI| CANN that the Board
had made a deci sion during a Novenber 3rd, 2016,
wor kshop sessi on about its conpl aint?

A. | believe that Afilias received a witten

295

ARBITRATION HEARING - VOLUME I

BARKLEY

Court Reporters




(o2 RN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

conmuni cation from Akram saying that the matter was
on hol d because one of the accountability

mechani sns had been | nvoked.

The Board in Novenber, as | recall -- as |
said, | was not on the Board then, but | was in the
room-- continued to follow its usual practice of

not intervening once an accountability nmechani sm
has been i nvoked so as to respect the
accountability mechani sns thenmsel ves. That i s what
the Board typically does. That is what org
typically does.

Q So did you review M. Akranis letter?

A | didn't review it in advance of this. |
have seen it in the past. | believe it was posted.
Q Ckay. Now, I'Il represent to you,

Ms. Burr, that M. Atallah's letter was dated
Sept enber 30t h, 2016.
Do you recall that?
A | don't recall the date of the letter.
Q Ckay. This isn't in your binder. |
didn't expect to ask you about this.
But I would ask that Chuck put up on the
screen Exhibit C 61, please. |If you can focus in
on just the date, please, so that everybody can see

it. Thank you.
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You can see here, Ms. Burr, M. Atallah --
let me first ask, is this the letter that you are
referring to?

MR ENSON: M. Litwn, she needs to be
able to see the letter.

Q BY MR LITWN: Can you see the letter?

A | can.

Q You are doing better than I can. | can
barely see it.

So does this refresh your recoll ection
that M. Atallah's letter was sent to Afilias on
Sept enber 30t h, 20167?

A Yes. That doesn't change the fact that
this letter reflects what | CANN org typically does
when an accountability nechani sm has been i nvoked,
and the Board -- the practice of the Board is to
respect and foll ow that.

Q So | would --

A And that woul d be the Board deciding in
Novenber that it was going to continue to follow
its practice.

Q Ckay. So stating the obvious here,

Sept enber 30th is before Novenmber 3rd, correct?

A Correct.

Q Focusing in on the second-to-| ast
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paragraph -- if you could blow that up, Chuck -- it
says, "W will continue to take Afilias' coments,

and ot her inputs that we have sought, into

consi deration as we consider this natter," correct?

A That's what it says, yes.

Q D d you understand that M. Atall ah was

referring, when he says "Afilias' comments,” to the

two letters from M. Henphill that you reviewed in
preparation for your testinony here today?
A | have no basis for thinking that it's

limted to the two letters to Afili as. There was

general noi se about the auction, and Ruby den, for

exanpl e, had filed an accountability nmechani sm
woul d think that would be wapped up in this, and
it would be in a |larger bundle of issues.

Q Well, | appreciate that, M. Burr, but
what it says, particularly here in the highlighted

| anguage, is that, "We will continue to take

Afilias' coments into consideration as we conti nue

to consider this matter."
And what ny question is just very sinply,
really yes or no, do you understand, when he says

"Afilias' coments,” he's referring to the two
letters that M. Henphill had sent to himin August

and Sept enber of 2018 -- 2016, rather?
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A | would imagi ne that they were anong the

things that would be Afilias' coments.

Q Is there anything el se?

A | don't know. | have seen those two
| etters.

Q Ckay.

Chuck, can you pull up the first
par agr aph, pl ease.

So M. Atallah begins his letter by
sayi ng, "Thank you for your letters of August 8th,
2016, and Septenber 9th, 2016. We note your
comrents regarding the NU DOT CO application for
.VWEB in the | CANN auction of July 27, 2016."

Does that help refresh your recollection
that when M. Atallah is referring to Afilias’
commrents, he's referring to M. Henphill's two
letters?

MR ENSON: M. Chairman, this is Eric
Enson. | apologize for the interruption, but |
feel 1 need to nake an objection at this point.

Ms. Burr has no way of know ng what
M. Atallah neant when he wote this letter. She
didn't wite it.

ARBI TRATOR BI ENVENU. M. Litw n, do you

want to respond to that objection?
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MR LITWN: | think it is pretty clear
what | amasking is just Ms. Burr's understandi ng
based on her earlier testinony that this -- about
M. Atallah's letter, and | amjust trying to
under stand what Ms. Burr understood about it. | am
not asking Ms. Burr to get inside M. Atallah's
head. | amjust asking on -- her understandi ng
based on reading the letter.

ARBI TRATOR BIENVENU. ['1l allow the
question, but | think you have gone as far -- as,
in my view, as useful in trying to elicit an
interpretation of this letter fromthis w tness,
but I'lIl allow the question.

Pl ease answer the question, M. Burr.

THE WTNESS: | amaware that in addition
to those two letters, we had litigation that had
been filed, a CEP had been filed by Ruby den. |
take this to reference to the broader nmatter.

Afilias' comrents certainly include those
two letters that are noted, but | have no idea if
that's all that he's referencing with respect to
Afilias' comments or not.

Q BY MR LITWN:. Okay. |Is there a portion
of this letter that, in your mnd, refers to the

br oader dispute with Ruby G en and ot her comments,
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ot her than what was specifically referred to in the
first paragraph?

A The . VWEB/.WEBS contention set was pl aced
on the 19th of August. That's clearly reflecting
t he pendi ng | CANN accountability nmechani sm
initiated by anot her nenber of the contention set.
So yes.

MR LITWN | wll nove on, M. Chairman.
| take your point.

Q So when we left off earlier, we were
tal ki ng about your role on COANG Accountability, and
I was about to say that CCWG Accountability is kind
of a mouthful, so | amjust going to refer to the
COWG | amaware that there are other CCOWGs, but
I"d like you to understand that when | refer to the
COWG, | amreferring only to COANG Accountability;
is that okay?

A Sur e.

Q Ckay. Now, the COWG was formed in
response to the United States governnent's
announced intention in 2014 to transition
stewardship of the Internet, that is, the | ANA
functions, to the global nultistakehol der
conmmunity; is that correct?

A. Yes.
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Q And | CANN woul d becone the new steward of
the Internet on behalf of the community; is that
ri ght?

A Well, | CANN has throughout its |ife been
charged with responsibility for coordinating policy
devel opnent. It would, following the transition,
do that without a formal backstop agreenent wth
the United States governnent.

Q And when you nean a backstop agreenent,
just in lay terns, that neans that the United
St at es governnment was no | onger going to provide
oversight of I1CANN;, is that right?

A Not separate from whatever role it
participated in in the Governnent Advisory
Comm ttee, correct.

Q So the COWG was created to determ ne how
| CANN' s then accountability mechani snms coul d be
strengt hened to conpensate for the absence of U S.
governnent oversight; is that right?

A Anong ot her things, yes.

Q And the COWG submitted its recommendati ons
to the | CANN Board; is that right?

A Correct.

Q And one of those recommendati ons concer ned

enhancenents to the IRP; is that right?
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A That is correct.

Q So the CCWG s recomendati ons for
strengt heni ng or enhancing the IRP were contai ned
inits 2016 report; is that correct?

A Yes. The COWG was split up into two work
streans. One was the accountability mechani snms and
the m ssion, commtnent for value statenent of the
byl aws, and then there were other issues that
anot her work streamtook. | was the rapporteur for
the accountability work stream

Q And the | CANN Board was engaged and had
nmoni tored the devel opnent of its 2016 report,
right?

A Yes. There were | CANN Board nenbers who
were |iaisons on the COWa | was part of the CONG
I was not on the Board at that tine.

Q And the Board actually provided comrents
on two prior drafts of the 2016 report, correct?

A That seens reasonable. | haven't gone
back and reviewed it. So | don't know.

Q Fair enough. The work stream one report,
the one that contained the proposal to enhance the
| RP was presented to the Board in 2016, correct?

A Yes. The final report of

COWG Accountability was in February of 2016.
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Q And the Board accepted by resolution the
CCOWG 2016 report, correct?

A Correct.

Q And the Board actually approved the
transm ssion of the COANG report to the NTIA to
acconpany | CANN s proposal regarding the transition
of stewardship responsibilities fromthe U. S
governnment to ICANN; is that right?

A | actually don't know if a report went --
| assune the report did go along with the revised
byl aws that were a product of the report.

Q And that's because inproving | CANN s
accountability was an inportant part of the
transition, right?

A That is correct.

Q And the Board instructed | CANN to
i npl enmrent the COWG s reconmendati ons that were set
forth inits report, correct?

A | don't have firsthand know edge of what
the Board did. The Board accepted them and |
assune that nmeans it directed the Board to
i mpl enment. There certainly were inplenentation
efforts. | don't know what the specific wording of
t he Board's resolution says.

Q Ckay. Now, in the I CANN byl aws -- and
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woul d refer you, again, in Tab 2, to Section
1.2(a)(v).

G ve Chuck a mnute to throw that up on
t he screen.

MR. ENSON: Sorry, Ethan, would you repeat

t hat ?

MR LITWN  Yes, Section 1.2(a)(v), which

is on Page 6 of Tab 2.
MR. ENSON: Got it. Thank you.
MR LITWN:  You' re wel cone.

Q Do you see that, Ms. Burr? It is up on
t he screen, too.

A | do.

Q Ckay. Now, that require -- that byl aw
requires that -- or in that bylaw, rather, | CANN
commts to make decisions by applying docunented
policies consistently, neutrally, objectively and
fairly; is that right?

A Correct.

Q That's because -- sorry.

A No, | just was going to read the rest of

Q And that's because the gl obal I nternet

conmmunity needs to have confidence that | CANN is

going to abide by the plain neaning of its rules

305

BARKLEY

ARBITRATION HEARING - VOLUME I

Court Reporters




(o2 RN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

and not treat anyone differently; is that right?

A That particul ar | anguage has been in the
| CANN byl aws, | think, since the original byl aws.
So | had -- | was very significantly involved in
rewiting Article 1 and Article 4 of the bylaws for
the accountability COWG

This particul ar | anguage was in the old

bylaws. It was in a separate section. W noved
t hi ngs around, and we split what had been core
values into two kinds of things, commtnments and
core values. And we noved this, which had been in

nei ther of those places, up into the conmtnents.

So yes, it is a commtnent -- continuation

of its commtnment to apply docunented policies
consistently, neutrally, objectively and fairly
w t hout singling out any particular party for
di scrimnatory treatnent.

Q And | appreciate that answer, but | woul d
ask that you actually answer the question that I
asked, which is: | CANN nmakes this conm t nent

because it's inportant to the gl obal I|nternet

community to have confidence that ICANN is going to

abi de by the plain neaning of its rules?
A Yes. And it has been fromthe begi nning

of time, right.
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Q Now, the applicant gui debook for the new
gTLD Programis an exanple of | CANN s docunent ed
policies; is that correct?

A Well, there was a policy that the
conmmuni ty devel oped, the new gTLD policy.

The appl i cant gui debook, strictly
speaking, is inplenmentation of a
communi ty- devel oped poli cy.

Q So are you aware that a previous |RP Pane
interpreted the guidebook's reference to itself as
t he i npl ement ati on of Board-approved consensus
policy, as the, quote, crystallization of
Boar d- approved consensus policy concerning the
i ntroducti on of new gTLDs?

A | am not aware of that statenent. | nean,
| believe you that that was the case, but | am not
aware of it.

Q Wul d you al so agree that | CANN rnust
i npl enent the various procedures and rul es and
policies set forth in the gui debook consistently,
neutrally, objectively and fairly?

A Yes, | believe ICANN is obligated to nake
deci si ons by appl yi ng docunented policies
consistently, neutrally, objectively and fairly in

accordance wth the byl aws.

307

ARBITRATION HEARING - VOLUME I

BARKLEY

Court Reporters




(o2 RN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Q Now, in general, the basic procedure
that's set forth in the guidebook -- and I am goi ng
to speak very generally -- is the applicant submts
an application. |CANN publishes the
nonconfidential parts of that application for
public view. | CANN eval uates the application while
the community is given an opportunity to conmment on
or file objections to the application. The
application is then rejected or approved.

If it's approved and it is the only one to
have applied for the gTLD, then the applicant noves
on to execute a registry agreenent w th | CANN.

But if nore than one application is
approved for that gTLD, a contention set is
created. The applicants are expected to try to
resol ve the contention set anong thensel ves, and if
t hey cannot, then I CANN wi Il auction the gTLD anong
them and the winner will proceed to contracting.

Is that just a fair general overview of
t he process?

A Yes, at a very high level. There are, of
course, many different noving parts in the
appl i cant gui debook and in the application process,
but yes.

Q So you note in your wtness statenent that
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not hi ng i n the gui debook prevents Veri Sign for
applying for any gTLD that it wanted; is that what
you -- is that a fair statenent of what you
testified to?

A Yes, the community-devel oped policy did
not inpose limtations on who could apply for what
Q And, in fact, VeriSign did apply for

several gTLDs, correct?

A | actually don't know the answer to that.
I know they were the back end for several of them
but | don't know if they applied for independent -
I ndi vi dual ones as wel | .

Q To the extent that Veri Sign did, in fact,
apply for an applicant for a gTLD, its application
or the nonconfidential portions of its application
woul d have been published for public view, is that
correct?

A That's correct, if it did apply to be a
regi stry operator as opposed to a back end.

Q Understood. So if they apply to be the
registry operator, for exanple, for the Arabic for
of .COM that application would be published on
| CANN s website for public view, right?

A Ri ght .

Q But Veri Sign did not submt an applicatio
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for .VEB, did it?

A That's ny under st andi ng.

Q So there woul d have been no . VWEB
application from Veri Sign for | CANN to publish,
ri ght?

A Correct.

Q And because there was no Veri Sign .VEB
application published, there would have been no
reason for anyone to believe at any tinme prior to
the .WEB auction that Veri Sign was pursuing the
acqui sition of .WEB, was there?

A There was no published application. |
have no way of know ng what anybody believed about
anyt hi ng.

Q Now, one nenber of the Internet comrunity
that comments routinely on new gTLD applications is
| CANN' s Governnent Advisory Commttee, right?

A Ri ght .

Q And | amjust going to refer to that as
the GAC, is that okay?

A Yeah.

Q Now, GAC nenbers have | odged what they
call early-warning notices regardi ng various
applications; is that correct?

A Yes. Those are expressions of individual
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governments within the GAC as opposed to a GAC

statenent of any kind of consensus policy or

anything like that. So the nenbers had the ability

to raise their hand and say, "W have a probl em
with that," very early in the process to give
appl i cants a heads- up.

Q And, in fact, I'll just give you a quote,
what the GAC says, that, "An early-warning notice
is a notice from nenbers of | CANN s Gover nnment

Advi sory Committee that an application is seen as

potentially sensitive or problematic by one or nore

gover nnents. "
Is that a fair statenent about what an

early notice is?

A Yes.

Q |'msorry --

A Yes.

Q Sol'dlike to direct your attention to

Tab 4 in your binder and to the first page of that.

It is a copy of the early-warning notice filed by

the GAC regarding Google's pursuit of .BLOG through

its Charl eston Road subsidiary.
Do you see that?
A Yes.

And in this early-warning notice, the
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government of Australia wites -- and, Chuck, if
you could bring up the box that's marked, "Reason/
Rati onal e for the Warning."

"Charl eston Road Registry is proposing to
exclude other entities, including potenti al
conpetitors, fromusing the TLD. Restricting
common generic strings for the exclusive use of a
single entity could have uni ntended consequences,
i ncluding a negative inpact on conpetition.”

That's what they wote, correct?

A Yes. And | believe this was one anbng
many of the -- objections to closed generic

applications.

Q And those objections renain on conpetition

grounds, right?

A That's what the governnment of Australia --
how t hey described it. It was the exclusive access
to a conmon generic string that generally -- that

general ly perturbed individual nmenbers of the GAC
and ultimately -- ultimately resulted in advice
fromthe GAC on cl osed generics and a tenporary
prohi bition on cl osed generics in the first round.

Q So Chuck, if you could bring up the box
above that.

['ll repeat ny question, M. Burr.
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The basis for the governnment of
Australia' s early-warning notice regardi ng Google's
proposed acquisition of .BLOG was, as it says,
"conpetition," correct?

A That's how t he governnment of Australia
described its concern.

Q Now, it is true that every nenber of the
.WEB contention set submtted an application for
. \WEB, correct?

A Yes, yes.

Q And the nonconfidential portions of those

applications were posted to | CANN s website,

correct?
A Yes.
Q And each of those applications were

eval uated by I CANN, correct?

A Yes. | assune so, that would be the
pr ocess.
Q Well, you couldn't get into a contention

set unl ess you had been eval uated by | CANN and
passed t hat evaluation, right?

A Right. Wichis why | said that's the
pr ocess.

Q And the community, including the GAC,

woul d have had an opportunity to coment on each of
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t hose . VWEB applications during the eval uation
period, correct?

A Yes. Individual nenbers of the GAC -- so
this is not GAC advice, this is an individua
menber of the GAC expressing a concern -- could
have filed an early warning. And the GAC al so had
the ability to provide consensus advice.

Q Now, you state in your w tness
statenent --

MR LITWN:. Before | nove on,

M. Chai rman, we have been goi ng for about an hour
and a half. | want to check as to when the Panel
and the w tness want to break.

ARBI TRATOR CHERNI CK: M. Litwi n, before
we do that, can | ask a question about the docunent
that's on the screen?

MR LITWN  Absolutely, M. Chernick.

ARBI TRATOR CHERNICK:  |Is there a record

reference to this docunent, an exhibit reference so

that we can keep track of these things?

MR LITWN There is. It is not on ny
copy. | will have soneone on ny teamenmnil you
that directly.

ARBI TRATOR CHERNI CK:  All right. Thank

you.
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Go ahead, M. Chairman.

ARBI TRATOR BI ENVENU. Yes, well, | was
saying to M. Litwn that he had read ny mnd. |
was about to ask himto advi se when woul d be an
appropriate time for our first break, and | take it
fromyour intervention, M. Litwin, that it would
be.

MR LITWN This would be an opportune
time. | am happy that | am able to, even under the
smal | Zoom screen, ascertain when it mght be tine
for a break.

ARBI TRATOR BI ENVENU. Right. So we w ||
break for 15 m nutes.

Ms. Burr, you, of course, are famli ar
with a process |like this one, and you would know
t hat t hroughout the course of your
cross-exam nation, and that includes any redirect
exam nation, you are not to discuss your testinony
or the case with anyone.

THE W TNESS: Yes, sir.

ARBI TRATOR BI ENVENU: Thank you very nmuch.
So we'll take a 15-m nute break.

(Wher eupon a recess was taken.)
ARBI TRATOR BI ENVENU. M. Litw n, please

proceed.
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Q BY MR LITWN:. Hello, Ms. Burr. Are you
ready to proceed?

A | am

Q Ckay. So you state in your wtness
statenment that | CANN has various ways in which it
hol ds itself accountable to the global Internet
community; is that correct?

A Yes.

Q And those are called accountability
mechani sns, correct?

A Correct.

Q And the I RP, the | ndependent Revi ew
Process, is one of those accountability mechani sns,
ri ght?

A Absol ut el y.

Q | would like to direct your attention now

to Tab 5 in your binder. This is a copy of Annex 7

to the CONG report that we were discussing before
we went on break
Annex 7 provides for -- Chuck, if you can
turn to Annex 7, please -- the CON5 s proposal for
t he enhanced | RP?
A Correct.
Q So if you could turn to Page 10, and |

wll direct your attention to Paragraph 34, and
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I"ll wait a mnute for that to come up on the
screen here. This is under the heading "Standard
of Review. "

MR. ENSON: Ethan, | amsorry to
interrupt. There's two sets of page nunbers on ny
copy. There's the exhibit page nunber and the
exhi bit nunber of the actual docunent.

MR LITWN  Yes. Hopefully |I have it al
correct in ny notes, but | amreferring to the
exhi bit page nunbers only.

MR. ENSON: Ckay. Thank you.

MR LITWN:  You' re wel cone.

Q Ms. Burr, under "Standard of Review, " the
COWG states that "The | RP Panel shall decide the
i ssues presented to it based on its own i ndependent
determ nation of ICANN s articles of incorporation
and bylaws in the context of applicable governing
| aw and prior |IRP decisions. The standard of
review shall be an objective exam nation as to
whet her the conpl ai ned-of action exceeds the scope
of 1CANN' s m ssion and/or violates ICANN' s articles
of incorporation and/or bylaws and prior |IRP
deci sions. Decisions will be based on each IRP
panelist's assessnent of the nerits of the

claimant's case. The Panel may undertake a de novo
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review of the case, make findings of fact, and
I ssue deci sions based on those facts."

Do you see that there?

A | see that paragraph, yes.

Q Ckay. Let's just break that down. The
| RP Panel is supposed to decide disputes based on
its own i ndependent interpretation of | CANN s
articles and bylaws; is that right?

A | think we need to ook -- | nean, this
is -- so Annex 7 is sort of an explication of the
recomrendati ons that the CCOW5 Accountability G oup
put together with respect to those accountability
nmechani sns. They were then translated into the
| CANN byl aws.

So this is a description where the actual
absol ute standard of review, | would -- we should
refer to the bylaws. | believe it's quite -- |
believe it is a -- did an action or inaction
violate the -- exceed the mission or violate the
byl aws with respect to these.

| amjust -- the official source has to be
t he byl aws, because that's where the rul es cone
from

Q So the COWG report, as we tal ked about

earlier today, was transmtted by ICANN to the NTIA
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as part of the transition process; is that right?

A As | said, | don't know the answer to
that. | think that's right, but | have no idea.
But byl aws certainly would have been as well. And

t he byl aws, the | anguage in the bylaws is the final
i npl enent ati on of the COWNG s reconmendati ons, and
those were, in fact -- | worked on the witing of
the bylaws as the rapporteur for this provision,
and those were, again, submtted to that community
for comment and the |ike.

All I"'msaying is to the extent there's
any di screpancy between this docunent and the
byl aws, the bylaws is the rel evant docunent.

Q And we are going to look at the bylaws in
a mnute, but right now !l just want to ask you
questi ons about what the COWG i ntended. And the
COWG i ntended that the IRP Panel is supposed to
deci de di sputes based on its own i ndependent
interpretation of 1CANN s articles and byl aws,
correct?

A That is what this says. | have no idea if
that particular sentence is in the bylaws itself,
but it is definitely --

Q | am not asking --

A. -- a de novo revi ew.
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Q | am not asking you about the bylaws. |
amonly asking you in the context of the next
several questions about what the CCOWG i ntended --

A Ckay.

Q -- as reflected in Annex 7.

And the CCOW5 i ntended that the decisions
of the Panel should be based on each panelist's
i ndi vi dual assessnents of the nerits of the claim
ri ght?

A Presented on the Panel's independent
interpretation of the bylaws and articles of
I ncor poration and exam nati on, objective
exam nati on of whether the conplaint of action
exceeds the scope of I CANN s m ssions or violates
the bylaws, and it is based on each IRP s
assessnment of those.

Q Each I RP panelist's assessnent of the
nmerits of the claimant's case, correct?

A Right. And the case is if this act or

failure to act violated the byl aws.

Q And this standard of review that the COWG

provided for here says that the Panel shoul d

undert ake a de novo review of the case, correct?

A Correct. That is in the bylaws, | know.
Q And by "de novo," that essentially nmeans
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t hat the Panel should start anew, right, that's
what "de novo" neans?

A Yes. In other words, it is not acting --
it evaluates the facts.

Q And you understand that a de novo review
is a nondeferential standard of review, correct?

A | have to say | amnot a litigator, but |
think this is with respect to the findings of the
facts about what happened.

Q Well, it says here that the Panel may

undertake a de novo review of the case. And solely

as to that provision, | amsaying that where it
says "de novo review " that neans nondeferentia
standard of review, it is not an abuse of
di scretion standard?

A That's a legal conclusion that -- | nean,
it may be true, but | have no i dea.

All I"msaying is what this says to ne is

you get to -- the IRP Panel gets to decide what the

facts are.

Q Vit. So you were on the COWG right?

A Yes. But you're asking ne for a sort of
| egal termof-art conclusion. | amnot a
litigator. | can tell you what that neans to ne.

Yes, | CANN doesn't get to say, "Here are the facts.
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You nmust accept them™

So to that extent, they are not deferring

to ICANN's -- ICANN s articulation of what the
facts are, that's correct.

Q Ri ght. And the Panel should make its
deci si ons based on the facts as the Panel finds
them right?

A Yes. That is what this is saying.

Q Ckay. Let's turn back to Page 5 in this
exhibit and | ook at the first bullet point, which
starts with "Standi ng."

A Yes.

Q You see that, Ms. Burr? Here what the
CCWG is saying is that, "Any person, group or
entity that has been materially affected by"
here's your | anguage -- "an | CANN action or

inaction in violation of ICANN s articles of

i ncorporation or bylaws shall have a right to file

a conpl aint under the IRP and seek redress.”
Do you see that? M. Burr?
A Yes, | amjust |looking at this.
Ckay.
A This is Page 57

ARBI TRATOR BIENVENU: It is Page 5 of the

exhibit, 3 of the docunent.
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MR LITWN Yes. So there's Exhibit C1
Page 5.

Thank you, M. Chairman.

THE W TNESS: Yes.

Q BY MR LITWN:. So what it says here at
the second bullet -- and it is up on the screen for
your ease of reference, Ms. Burr -- is that if an
entity is materially affected by an | CANN acti on or
i naction that violates ICANN s articles of
i ncorporation or bylaws, that that entity shall
have a right to file a conplaint under the |IRP and
to seek redress.

That's what it says, right?

A That's what it says.

Q So the CCWG i s providing for those
entities a due-process right to file an IRP; iIs
that right?

A | mean, it is saying if you have been
materially affected, you have a right to file a
conpl ai nt under the |IRP.

Q And to seek redress?

A Yes, for the violation of the byl aws.

Q Right. And "redress" neans to renedy,

A The bylaws are clear, and this was al ways
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the intention. | was the rapporteur for this, and

I was the person who wote the -- was fundanmentally

charged with a rel evant byl aws provi sion.
This neans -- and it is very clear in the

byl aws, and that is what the COWG neant -- that

they had a right to get a decision about whether an

action or an inaction violated the byl aws.

This does not say to nme, it was never the
intention of the CONM5 in ny hearing, that the
Panel could prescribe a remedy. And that totally

makes sense in the context of | CANN | RPs, because

often there are many, many parties who are affected

by this. There are a | ot of nobving parts.

So | do not see that as a statenment, and |

participated in both the COAG di scussions and the
byl aws' drafting, which was not intended to, you

know, damages, recovery, renedy, that kind of

stuff, but the -- the IRP"s authority is limted to

finding -- nmaking a determ nati on about whether an

action or inaction violated the articl es of

I ncorporation and bylaws, and that's what's bindi ng

on | CANN.
Q Ms. Burr, | really must ask that you
respond to the question that |'m asking, otherw se

we are just never going to get done today.
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What |'m asking here is that in Annex 7 on
Page 5, at the second bullet point, the CONG
provided that, "Entities shall have standing if
they are materially affected by an | CANN acti on or
i naction that violates ICANN s articles of
i ncorporation or bylaws, that they shall have a
right to file a conplaint and to seek redress.”
That's what it says, correct?

A That's what it says in the annex
explicating the recommendati on.

Q That's all |'m asking.

If we could turn to Page 6.

ARBI TRATOR BI ENVENU: Just for the record,
M. Litwin, you were referring to the first bullet
poi nt, not the second bullet point.

MR LITWN Oh, I'msorry about that.
Yes, first bullet point.

Q If you could please, Ms. Burr, turn to
Page 6, Paragraph 9, please. And here the COWG
states in its explicative Annex 7 that the role of
the IRP will be to hear and resol ve cl ai ns,
correct?

A That |1 CANN has acted or failed to act in
violation of its articles and byl aws.

Q And that resolution of clains are intended
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to be both final and binding, correct?

A Yes, with respect to binding of a byl aws
violation or an action exceedi ng the m ssion.

Q Ckay. Now, Ms. Burr, earlier today, you
testified about the Ruby G en litigation concerning
. \EB.

Do you recall that testinony?

A | think | nentioned that litigation had
been filed and a CEP was fil ed.

Q In that litigation, | CANN defended its
conduct by reference to the litigation waiver in
t he new gTLD gui debook's ternms and conditions in
Modul e 6; is that correct?

A | have not read the pleadings in the Ruby
Gen litigation.

Q Are you aware that the new gTLD gui debook
provides for a litigation waiver?

A My understanding is that the application
itself includes a litigation waiver and refers to
the accountability nmechanisns to resol ve disputes.

Q Ckay. In fact, what the gui debook says is
that, "The applicant agrees not to challenge in
court or in any other judicial forum any final
deci sion nmade by ICANN with respect to its

application, provided that the applicant nmay
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utilize any accountability mechanismset forth in
| CANN s byl aws for the purpose of chall engi ng any
final decision nmade by ICANN with respect to the
application.™

s that right?

A | don't have the applicant guidebook in
front of ne. That sounds right. You read it, so |
assune it's correct, but | don't have it.

Q "Il represent to you that | have read it.
In general -- let me just -- now, in terns of that
application waiver, is it ICANN s position,
therefore, that applicants are not left with any
form-- wthout any form of redress because they
can initiate the accountability nechanisns in the
byl aws?

A | don't believe that is a correct
statenment of I CANN s position. You' d have to ask
| CANN i tsel f about that.

Here's what | think: That bylaws provide
accountability nmechanisns for -- in order to
identify instances where | CANN -- either | CANN or
the Board has acted in violation of the bylaws, and
the Board nmust -- if there is a finding that | CANN
has violated its bylaws, the Board nust act to

resolve that, to fix that.
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Q So | amnot sure of the difference. Wuld
it be a fair statenent that applicants in the new
gTLD Program are not |eft w thout any form of
redress because of the litigation waiver because
the litigation waiver provides that they may
initiate an accountability mechanism including the
| ndependent Revi ew Process?

A Right. And the result of the | ndependent
Review Process is if the |Independent Revi ew Panel
finds that the bylaws have been viol ated, the Board
has to take appropriate action to fix that.

Q And the IRP is effectively an arbitration
that is operated by the ICDR, correct?

A It is operated by the ICDR, and it very
much follows arbitration forns, yes.

Q And the I RP gives an applicant, therefore,
the ability to have independent third parties
evaluate its challenges to | CANN s actions or
i nactions under ICANN s articles and bylaws in
addition to clainms under the guidebook; is that a
fair statenent?

A Its clains under the guidebook that | CANN
has violated its bylaws. The IRPis |limted to
clainms that 1 CANN has -- in this context, there's

the 1 ANA and different things, but in this context,
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the authority -- the purpose of the IRPis to
det erm ne whether or not, in taking sone action or
inaction or failing to act, I CANN has violated its
byl aws, and that would be including inits -- in
its application of the rules of the applicant
gui debook if it's violated the byl aws sonehow.

Q Woul d you al so agree that, you know, that
t he applicants have not been left w thout any form
of redress because | CANN has provided for a robust
formof review in which these chall enges could be
addressed, nanely the IRP; is that a fair
st at enent ?

A Yes. And the point is that the violations
of 1CANN s byl aws can be identified through an | RP.

Q So just to be clear here, where the limts
of a court's jurisdiction for review of | CANN s
conduct ends because of the litigation waiver,
| CANN i s essentially saying that the I RP Panel's
jurisdiction starts; is that fair?

A Only if there's a question about whet her
the way | CANN has adm ni stered the applicant
gui debook is in violation of the bylaws or articles
of incorporation or exceeds | CANN s m ssion.

Q Let me try this another way.

Soin light of the litigation waiver, an
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| RP Panel's jurisdiction nust cover all matters
that could not be addressed by a court of
conpetition -- conpetent jurisdiction, otherw se a
new gTLD applicant who was required to agree to the
wai ver woul d have no effective neans of redress; is
that fair?

A So there's a contract here, right, and
peopl e are applying for a new gTLD, and the
contract, the application, includes a provision
t hat says, "W are not going to sue you in a court.
To the extent we have a conpl ai nt about viol ations
of the bylaws, we'll use the -- the byl aws-provi ded
renedi es. "

You're passing this in, like -- sort of in
big ternms, but | think the issue is there's an
agreenent here, when you apply for a new gTLD, you
are agreeing that disputes related to violation of
the byl aws are going to be decided through | CANN s
accountability nmechani sm and otherw se you don't
have a contractual right to sue.

Q So when Ruby d en sought to enforce its
contractual rights in court, ICANN s position was,
"You can't do that. You have waived your right to
seek judicial review. And that's okay because we

have provided a robust form of i1 ndependent review
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by way of the IRP"; isn't that right?

A | don't know what the Court in Ruby d en
said. | haven't reviewed that for this. | haven't
reviewed it in ages.

MR. ENSON: M. Chairman, | would request
that we nove on. This is an area where M. Litwin

is seeking | egal conclusions on topics that were

not in Ms. Burr's witness statenent, and | think in

light of the time estimates for Ms. Burr's cross, |
think our tinme is best spent on matters that are
within her w tness statenent.

ARBI TRATOR BI ENVENU: M. Litw n.

MR LITWN Well, | was just about to
nmove on, so that's perfectly fine with ne.

MR, ALI: Sorry, M. Chairnan.

Before you do, I'd like to consult with
you.

Secondly, M. Chairman, | think you made
it very clear in your -- in a recent procedure
ruling --

ARBI TRATOR BI ENVENU:. M. Ali, | am going

to cut you off. You don't need to respond to that.
I will give you an opportunity to consult wth
M. Litwin. He said he was pl anning on novi ng on.

So consult about that, and we'll go fromthere.
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MR ALI: Sure, but, M. Chairnan, you
w ||l understand that we will need to do this fairly
often because we are not in the sane pl ace.
M. Litwn is in New York, and | amin Washi ngton,
D. C

ARBI TRATOR BI ENVENU. That's fine. No one
has a problemw th that, M. Ali.

MR ALI: Al right. M. Chairnman, thank
you.

ARBI TRATOR BI ENVENU:. Thank you.

(Wher eupon a recess was taken.)

Q BY MR LITWN. M. Burr, | wuld like to
direct your attention to Page 13 of the CCOWG
report, Paragraph 57.

A Yes.

Q Now, here the CCOWG provided -- and | w |
again stipulate that this is in Annex 7, which was
an explication on the CONG report and its
recommendations -- that if a Panel determ nes that
an action or inaction by Board staff violates the
byl aws or articles, then that decision is binding
and the | CANN Board and staff shall be directed to
t ake appropriate action to renmedy the breach.

Do you see that?

A. Yes.
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Q Ckay. So the COWG i ntended that an I RP
Panel, if it were to find that | CANN breached its
byl aws or articles, should issue a binding
declaration that | CANN breached its articles and
byl aws and further that the Panel should direct
| CANN how to renedy that breach, correct?

A That is not what the COWG i ntended. What
the CONG i ntended is that the Panel would issue a
bi ndi ng determ nati on regardi ng a byl aws vi ol ati on,
and in response to that finding, | CANN nust take
appropriate action to renedy the breach.

Q Now, | guess |I'm confused by this. The
CCOWG obviously put a ot of work into preparing its
report in this Annex 7, correct?

A Yes. We spent a lot of tinme doing it.

Q | know, because | have been through all
those materials, and they are quite vol um nous.

And here in Annex 7, the COWNG refers to
itself, it says, "W intend that the Panel shal
i ssue a binding decision and that | CANN s Board and
staff shall be directed to take appropriate action
to renedy the breach.”

Dd the COWNG just not nmean what it says
her e?

A. Well, so, first of all, | can read that
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construction, which is passive and which was put up
as we were working this out. | do not read it to
say that the Panel is going to direct I CANN to take
a specific action to renedy the breach.

The Panel, by making a finding that | CANN
has violated its articles, |ICANN nust take -- then
take appropriate action to renedy the breach.

That is not the same as saying that the
Panel has the authority to say what the appropriate
action is to renedy the breach.

And the reason is there are so nmany novi ng
parts and parties here, inagine if this Panel said
"1 CANN vi ol ated the bylaws, and you nust award this
to, you know, X, Y or Z " There are going to be
two or three other parties who then have a cause of
action.

So I CANN nust -- | CANN has an obligation
to take appropriate action, but the COANG did not
contenpl ate that the Panel, the |IRP Panel would
deci de what that appropriate action was.

Q Ckay. Wiy don't we | ook at the byl aws.
So if you could turn back to Tab 2 in your binder,
and | would refer you to Page 30 at Section 4. 3(x).
And there the bylaws provide that the IRP is

intended to be a final binding arbitration process;
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is that correct?

A. Yes.

Q And that | RP Panel's decisions are binding

final decisions to the extent allowed by | aw,

correct?
A. Yes. And t hat,

the authority of the IRP

of course, is subject to

Panel in Section (0).

Q Well, | think we can all agree that

arbitral bodies, in fact,

act within its jurisdicti

any judicial body nust

on, correct?

A Right. Al | amsaying is Section (0)

specifies what the IRP has authority to do, and

wthin that context its decisions regarding

bi nding -- about a bylaws violation is binding.

Q Ckay. So can we turn to Page 24, Rule

4.3(i), please. Here, nuch like the COANG report we

just referred to earlier,

t he byl aws provi de that

the I RP Panel shall conduct an objective de novo

exanm nati on of the disput
A Correct.

Q And under Roman

e, correct?

Nuneral i, the byl aws

provide that the I RP Panel shall nake findi ngs of

fact to determ ne whet her

constituted an acti on or

t he covered action

i nacti on that violated the

articles of incorporation or the byl aws, correct?
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A Yes.

Q And it says that the Panel should make
t hose findings pursuant to a de novo exam nati on,
correct?

A Yes. The Panel makes a finding of the
facts that determ ne whether or not the action or
inaction violated the bylaws. That's the fact that

they are determ ning, whether the covered action

constituted an action or inaction that violates the

articles of incorporation or byl aws.
Q Vell, what this says is that the Panel

shall make findings of fact to determ ne --

A Ri ght.
Q -- whether or not there was a violation,
correct?

A Correct.
Q Ckay. Now, let's | ook at Roman Nuner al
iii that talks about clains arising out of the
Board' s exercise of its fiduciary duties.
So this provision relates only to those
clains that arise out of a Board's exercise of its

fiduciary duties, correct?

A Yes. Although, a Board -- it is very hard

for me to see that a Board can act w thout respect

for its fiduciary duties, but yes.
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Q Let's tal k about the | CANN Board's

fiduciary duties.

Woul d you agree that each nenber of
| CANN' s Board is accountable to the participating
community as a whole through his or her fiduciary
duties and is required to nake decisions that are
in the best interest of the corporation and the
community at large; is that fair?

A It is certainly true that the nmenbers of
the Board are each obligated to act in the interest
of the organization, including the organization's
commtnment to the community. You started this out
by saying it has a fiduciary duty to individual
menbers.

| think there's a fiduciary duty to the
organi zation that enconpasses staying within its
m ssion and acting in the gl obal public interest
and all those other things that individual
participants in | CANN have an interest in.

But | amnot sure | have a fiduciary duty

to an individual nenber of the community, if that's

what you're asking nme, and | suspect that's a
matter of California | aw
Q Yeah, | think that's right. | think

I CANN, in fact, has said that the general | egal
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duties of an I CANN director are owed to the
corporation itself, that is to ICANN itself, and
the public at large, not to the individual
interests wthin the I CANN community; is that

ri ght?

A That's ny understanding. | certainly do
not reflect any individual interest.

Q So | CANN doesn't act as Afilias
fiduciary, right?

A | am not confortable with this
construction because it is -- ICANNis acting --
the | CANN Board, when it acts, has an obligation to
t he organi zation, including to the gl obal public
i nterest, through the byl aws.

| don't know -- you're asking ne to make a

| egal concl usi on about whether ICANN is Afilias'

fiduciary, and | just don't quite know what to make
of that.
Q Ckay. Well, let ne ask you this, then:

In terns of your understandi ng of byl aws, and
particularly with respect to the bylaw that's on
the screen, little Roman Nunmeral iii, that says,
"For clains arising out of the Board's exercise of
its fiduciary duties,” can Afilias or any

i ndi vi dual nenber of the | CANN conmunity bring
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clainms for breach of fiduciary duty agai nst | CANN?
A Anybody can bring a claimthat says that

| CANN, either the Board or org, violated the

bylaws. So if sonething that violated the byl aws

had sonmething to do with fiduciary duties, you

would still be able to bring that.

But the fiduciary issue here doesn't
swal low the ultimate fact that the determ nation
about whet her sonething violates the | CANN byl aws
or not is left to the |IRP Panel.

The question is: In the course of acting
there are, at every step of the way, a bunch of
potentially reasonabl e courses of action. And to
me this says unless the Panel finds that | CANN
violated its -- the bylaws, it's not -- it doesn't
have the authority to say, you know, you shoul d
have done it a different way if that -- if failing
to do it a different way does not anpunt to a
viol ati on of the byl aws.

So this doesn't swallow anything. |If
there's a violation of the bylaws, there's a
violation of the bylaws. This is only sort of in

t he deci si on-nmaki ng and carrying things out that -

activities that -- actions that do not violate the
byl aws that the Board should -- substitute its
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judgnent for the Board's reasonabl e judgnent.

Q Let ne see if | can cone across this in a
di fferent way.

If the IRP's jurisdictionis limted in
the way that you have just described, do matters
falling outside of the IRP's jurisdiction fal
wthin the jurisdiction of a court of conpetent
jurisdiction?

A There are -- in the contracts with
contracted parties, there are provisions for how
di sputes are resolved. | don't -- | nean, | think
that calls for a legal conclusion | am not prepared
to nake.

Wth respect to the applicant gui debook,

t he applicant gui debook and the application
provided for a waiver of a |lawsuit and reversion to
a -- these accountability mechani sns for

det erm nati on about whether the bylaws and articles
of incorporation were conplied with, and that seens
to nme it is sort of a contractual resol ution.

Q So | guess what I'mtrying to figure out
isif thereis a gap. |Is there a gap between what
applicants are prevented frombringing to a court
and between -- and what an | RP Panel can deci de?

Are there clains sinply that an applicant can't
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bri ng anywhere because it's waived its right to a
court hearing and the IRP Panel can't decide it?

A Again, that's a | egal conclusion that |
don't think I can make. | amtelling you that wth
respect to anything that involves an all eged
violation of the bylaws, the IRP is the process
that's avail abl e.

Q Well, you were a nenber of the COWG t hat
devel oped the process for the enhanced | RP.

What |'m asking is just in general terns,
was there an intent by the COWG to fill the gap for
applicants where courts were prevented from hearing
a claimdue to litigation waiver?

MR. ENSON: M. Chairman, if | mght
interject for a nonent. We do object to this
continued line of questioning. He's asking for a
| egal conclusion from M. Burr that she's not
prepared to give, and she's said three or four
times she cannot do it.

| think it is appropriate for us to nove
on to sonething else at this point in tine.

MR LITWN M. Chairman, if | can
respond to this. This is areally inportant line
of questioning. M. Burr tal ked about | CANN s

accountability nmechanisns in her wtness statenent.
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She was a nenber of the CCOW5 that drafted the
report that we have been referring to today. She
was the rapporteur for the translation of those
recommendati ons by the COWG into the bylaws. Those
byl aws were di scussed extensively yesterday by

| CANN s counsel .

And what |'msinply trying to get an
understanding of is not in a |legal sense, but in
Ms. Burr's sense, as a nenber of the COWG and as
the rapporteur, as she's testified here today,
whet her she intended and whether the CCOWG i nt ended
there to be a gap or whether or not they saw the
enhanced IRP as filling that gap. It is that
si npl e.

ARBI TRATOR BIENVENU. ['1l allow the
question directed to Ms. Burr's understandi ng of
the intent of the COWG i nsofar as the risk of an
exi stence of a gap between the litigation privil ege
and the scope of the accountability mechani sns.

You can ask her about her understandi ng.

MR LITWN  Thank you, M. Chairnan.

Q Ms. Burr, as a nenber of the CCWG did you
have an understanding as to whether or not the COWG
i ntended the enhanced IRP to be a gap-filler in

light of the litigation waiver provided for in the
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appl i cant gui debook?

A No, | do not believe there was a
di scussi on about a gap-filler. The CCWG i nt ended
that, and | don't recall any specific obligations
with the applicant gui debook, although there could
have been.

The point here was that if | CANN viol at ed
the bylaws, if it exercised -- if it separated out
sonebody for disparate treatnent unfairly w thout
just cause, that the IRP would be there to provide
a recourse for the applicant.

In other words, | CANN could not inmunize
itself froma bylaws violation through a contract.
That's -- to the extent that there's any
gap-filling, it is that -- and this is, |like, so
central to what the IRP is about.

It's about saying to | CANN, no, you can't
make people agree that you're allowed to violate
t he byl aws.

But it did not go to other issues that
were outside of the bylaws. The IRP is so
absolutely specific over and over and over again
about what it's intended to address. So to the
extent there was a gap-filling, it was, we are not

going to allow you to say you get to violate your
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byl aws via a contract provision.

ARBI TRATOR BI ENVENU. Ms. Burr, was there,
so far as you can recollect, a discussion of the
fact of a gap between the litigation waiver and the
scope of the accountability mechani snms, including
any possible limtation on the renedies that an | RP
Panel could award? Do you recall a discussion of

that topic?

THE WTNESS: | don't recall a discussion
of that topic. It was several years ago, so |
apol ogi ze. We were -- conpleted nearly four --

maybe nore than four years ago.
ARBI TRATOR BI ENVENU:. Thank you.

Q BY MR LITWN:. Is it possible in your
view, given the litigation waiver in the gui debook
and the limted role of the IRP Panel that you have
just explained, that applicants nay, in fact, be
left without a formof redress if their claimdoes
not rise to the |l evel that you have discussed
that's appropriate for an I RP Panel's

det erm nati on?

A All | can tell you is the exercise here in
the COWG -- first of all, it wasn't a specific
reference to the applicant guidebook. It was in

reference to | CANN' s overall accountability.
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And second, | can tell you personally that
I was notivated by naking sure that | CANN coul d not
say that it had the ability to insulate itself from
violations of its bylaws. That's what | was
t hi nki ng about as | was working on this and
drafting it. It is what you wll recall -- well,
you won't recall, but Arif wll recall | took
objection to in the I CM case.

But here there's no issue here. It is
quite clear that if there's a breach of the byl aws,
that's -- the IRP Panel is entitled to identify
that in a binding way.

So you're asking ne a question. | don't
think that we ever tal ked about -- | don't recal
tal king about it, but it was not intended to be --
it was intended to address violations of the
byl aws. That's what the | RP was about.

Q Soif aclaimant -- if an | RP doesn't have
jurisdiction to decide a claim then you have to be
able to bring it to court, right, because it is not
arbitral? If it is not arbitral, you have to be

able to bring it to court?

A This is a matter of equitable |law |
don't know the answer to that. | don't know.
Q Ckay. | wll nove on, subject to any
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comments from ny team
Ckay. | amgoing to nopbve on.

MR ALI: No comments. Thank you.

Q BY MR LITWN  So, Ms. Burr, you state in

your witness statenment, and | am going to quote
fromit, that, "I CANN' S core mssion is the

techni cal coordination of the Internet's DNS," that
is, the Domai n Nane Space, "on behalf of the

I nternet community, ensuring the DNS s conti nued
security, stability and integrity."”

Is that correct?

MR. ENSON: Ethan, sorry, where are you in

the w tness statenent?

MR LITWN: | actually don't have the
reference to it, Eric. Let nme pull it up real
qui ck.

MR ENSON. Is it Paragraph 117

MR LITWN: Yes, thank you. Paragraph
11.

MR. ENSON: Thank you.
Q BY MR LITWN:. |Is that a correct reading
of your testinony?
A It's as originally envisioned by NTIA
| CANN's core mssion is the technical coordination,

that is correct.
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Q Are you aware that | CANN s Board has
stated in one of its rationales that, quote,
| CANN' s mi ssion statenent and one of its founding
principles is to pronbte user choice, consumner
trust and conpetition?

A Yes. As sonebody who was deeply invol ved
in the global international process that led to the
creation of I CANN, that has -- the notion that
i ncreasing the table for innovation and conpetition
is that ICANN, in carrying out its DNS security
m ssion, should do so in a way that creates
opportunities for conpetition and i nnovati on.

Q Ckay. 1'd like to direct your attention
to Tab 7 of your binder. This is a copy of | CANN s
articles of incorporation. And if you |l ook at
Section 2, Roman iii, which | think is on the
second page, "ICANN s articles provide that the
corporation shall operate in a manner consi stent
with these articles and its bylaws for the benefit
of the Internet community as a whol e, carrying out
its activities in conformty wth the rel evant
principles of international |aw and international
conventions and applicable |local |aw and through
open and transparent processes that enable

conpetition and open entry into Internet-rel ated

347

BARKLEY
ARBITRATION HEARING - VOLUME I Court Reporters




(o2 RN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

mar kets. "
That's what it says, correct?

A That is what it says, yes.

Q It 1s this sane open and transparent
processes that the bylaws tal k about at Section
3.1, correct?

A Sorry, 3.1 of the byl aws?

Q Yes, that we referred to earlier today
t hat tal ks about open and transparent processes.

A | would have to | ook at the words side by
side to know if they are exact.

Q | wthdraw t he question, M. Burr.

Now, this paragraph of the articles states
that 1 CANN nust carry out its activities in

conformty with principles of international |aw,

correct?
A Yes.
Q In your view as a |l awer, as a Board

menber, what are the relevant principles of
i nternational |aw and applicable international
conventions that are referenced here?

A You know, this would be based on rel evant

treaties, respect for trademark treaties,

i nternational conventions on -- | nean, | don't
know in particular, but -- because | am also not an
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i nternational |aw expert, nor am| an arbitrator.

Q Ckay.

A -- | amnot able to say all of these, what
they all are.

Q There's a reference to conpetition here,
and the articles clearly say "enable conpetition,”
not "conply with U S. antitrust law " correct?

A Correct. And enabling conpetition has
al ways fromthe white paper -- so just to put this
in context, which | think is really inportant, in
1998 the United States governnent actually proposed
to add new top-1evel domains to expand the nanme
space to enable conpetition by expandi ng the name
space by creating five new top-I|evel donains.

The gl obal community came back to us and
said, "Forget it. W don't want you to do that,
USG. " We want the community to devel op the
policies that will -- for enabling conpetition
t hr ough new gTLDs.

So we were asked specifically about
antitrust immunity in the green paper, and we said,
"No, we are not going to -- we think that's a bad
I dea because all of this should be -- continue to

be subject to applicable law relating to
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conpetition,” but ICANN s role is setting a table
where conpetition can take place. ICANN s role, as
it says in the -- as the RSEP process wth respect
to conpetition, is to refer issues where
conpetition is a concern to relevant authorities.

But ICANN is not a regulator, and | CANN
does not have conpetition | aw conpet ence, whether
it 1is US or otherw se.

Q Thank you, Ms. Burr. | will ask again --
and | think I have been quite indulgent in letting
you speak your m nd here today because we all do
want to hear what you have to say, but | woul d ask
you again to not respond to sonmething that's a
yes-or-no question with a nonol ogue that does not
respond to the question.

Because what | asked is that Article 3
that we are | ooking at here does not say "conply

with US. antitrust law, " does it?

A No.

Q Thank you. Now, I'd like to direct your
attention back to Tab 2 in your binder, which is
the bylaws, and if you could please turn to Section
1.2 on Page 5.

Again, this is ICANN s comm tnent and core

val ues section. |If you can turn to the next page,
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Page 6, that's where the core values begin. And
what the bylaws state is that the core val ues are
i ntended to guide | CANN s deci si ons and acti ons,
correct?

A Are we tal king about conmtnents or core
val ues?

Q Core val ues on Page 6, under (b), "Core

Val ues. "
A Yes.
Q Ckay. Now, turning to the next page, | am

going to direct your attention to Paragraph 4,

where the byl aws provide that "One of I CANN s core

values is the introduction and pronotion of

conpetition into the registration of domain nanes."
Do you see that?

A Yes. "Where practical and beneficial to
the public interest as identified through the
bott om up mnul ti st akehol der Policy Devel oprment
Process. "

Q Correct. Now, in other words, putting
t hose two concepts together, the byl aws provide
that | CANN shoul d consider how its actions and
decisions will help further the objectives of this
Par agraph 4, the introduction and pronotion of

conpetition, correct?
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A Where practical and beneficial as
identified through the bottomup nultistakehol der

Pol i cy Devel opnent Process, yes.

Q And the conpetition concerns identified in

Par agraph 4 are those conpetition concerns or
i ssues or nmaxins as identified through the Policy

Devel opnent Process, correct?

A Il'"msorry. Could you repeat that?
Q Sorry. That was a horrible question. |
apol ogi ze.

In particular, when ICANN is making its
deci sions and taking actions and has to consi der
and be guided by this Paragraph 4, it needs to
identify those conpetition concerns that are
specifically identified in | CANN s policies,
correct?

A This is saying in the public interest
t hrough the bottomup multistakehol der Policy
Devel opnent Process.

The point here is the public interest is

the product. The Policy Devel opment Process is the

process by which the public interest is identified,
and that would be -- so here, introducing and
pronoting conpetition in domain name registration

where practical and beneficial to the public
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i nterest.

And then it says -- and that public
interest, by the way, is identified through the
Pol i cy Devel opnent Process.

Q Correct. And there is a public interest
in conpetition, right?

A Yes, of course there's a public interest
in conpetition. The question is in terns of how
that works into the new gTLD process.

Q Ckay.

A. One has to take into mnd the

consi deration of the Policy Devel opnent Process and

what public interest is identified in the Policy

Devel opnent Process. It is inportant because, of

course, conpetition is in the public interest. So

are 10, 000 ot her things.

So the question is: |In any case when
you' re deciding what's practical and beneficial,
are | ooking to the Policy Devel opnent Process to
identify that.

Q Ckay. 1'd like to direct your attention
to Section 2. 3.
Chuck, if you can put that up.
So here the bylaws provide that, "I CANN

shall not apply its standards, policies, procedur
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or practices inequitably or single out any
particul ar party for disparate treatnent unless
justified by a substantial and reasonabl e cause,
such as the pronotion of effective conpetition.”
That's what it says, right?
A Yes.
Q VWhat do you understand -- strike that.
By "inequitably,"” do you understand that
to nean unjustly or unfairly?

A. Yes.

Q And what this particul ar bylaw provides is

that although | CANN nmust in general apply its
standards, policies, procedures and practices
equitably, it does not have to do so in a
particul ar instance where justified by the
pronotion of effective conpetition; is that fair?
A This is an exanple where there m ght be
substantial and reasonable cause. | amjust a
little bit confused because we -- we noved -- SO

this particular 2.3 was an issue, and we noved it

into the comm t nent st atenent. | didn't realize we

had also left it in Section 2.
But in the commtnent statenment there's
al so an obligation to apply "docunented policies

consistently, neutrally, objectively, and fairly,
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wi t hout singling out any particular party for
discrimnatory treatnent, making an unjustified
prejudicial distinction between or anpong different
parties."

Q Ckay. But what I'mreally referring you
to, Ms. Burr, is Section 2.3, which says you have
got to treat everybody the sane, but you can treat
one party differently if there's a substantial and
reasonabl e cause to do that, that's what 2.3
provi des, right?

A Yes, if there's a substantial or
reasonabl e cause.

Q In fact, the only exanple provided in the
byl aws is the pronotion of effective conpetition.
The byl aws state that the pronotion of effective
conpetition is, in fact, a substantial and
reasonabl e cause to treat sonebody differently,
ri ght?

A Yes. | have to say that | thought we had
nmoved this statenent out, but apparently it is
still there, at |east based on this docunent.

Q Ckay. I1'Il represent to you that this is

a copy of the bylaws that appears on | CANN s

website, and again, | would ask you to confirm yes

or no, that the bylaws, Section 2.3, provides that
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| CANN nust treat everybody the sanme and can't treat
anybody differently unless there's a substanti al
and reasonabl e cause to do so. The only exanple
given of that is the pronotion of effective
conpetition, correct?

A Yes, that is what 2.3 says.

Q Ckay. Now, in your w tness statenent you
state that | CANN has historically referred
conpetition concerns to the Departnent of Justice
for anal ysis and possi bl e gover nment response or
action, correct?

A. Correct.

MR. ENSON:. Ethan, again, | just ask for a

cite in the declaration.
MR LITWN: | apologize, Eric.
MR, ENSON:. 23, perhaps.
MR LITWN 23, yes. You beat ne by a
second.
Q Now, and |I'Ill apologize if | m spronounce
his nanme, but, Ms. Burr, do you know John Kneuer,

fornerly of the U S. Comrerce Depart nent ?

A Yes.

Q. Did | pronounce his nane correctly?

A Kneuer .

Q Thank you. Are you aware that M. Kneuer
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subm tted an expert report in this I RP on behalf of

Am ci ?
A | did see that, yes.
Q Did you review it?
A | did not review it in depth. | took a

qui ck look at it.
Q Ckay. Well, in his report M. Kneuer

opines -- this is Page 3, Paragraph 4(a) of his

report.
A Is that in one of these tabs?
Q Yes. | can give you the cite. It is a

pretty basic point, but if you d like to refer, it
is Tab 9 on Page 3, and there at the bottom of
Paragraph (a), and I will read it to you. It says,
"ICANN i s obligated to refer relevant matters of
conpetitive concern to appropri ate gover nnent
authorities, such as the U S. Departnent of
Justice."

Do you agree with that?

A | am not aware of any place where it says

it nust do that.

| CANN does, for exanple, in the registry
servi ces approval process, reserve the right to
refer things to appropriate antitrust conpetition

aut hority.
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Q Well, if I can just summarize, what |
think M. Kneuer is saying there is that where
| CANN finds a conpetitive concern, it is obligated
to refer those concerns to DQJ or anot her
conpetition regulator; is that your understanding
of what ICANN is obligated to do where it finds
conpetition concerns?

A That is ny personal view about what | CANN
can do. | amnot aware of a place where it says it
must do that.

Q Ckay. Now, where | CANN does do this, 1'd
just like to get a better sense of how the process
wor ks. Perhaps we can just use a recent exanple, a
recent request or referral as an exanple. Wen was
the last tine | CANN asked the DQJ to advise | CANN
on a conpetition issue?

A | don't know the answer to that question.

Q Are you aware of any instances where | CANN
has asked DQJ to advise it on a conpetition issue?

A The place where it is nost likely to cone
up i s when sonebody seeks -- when a registry
operator seeks authority to introduce a new
regi stry service.

In that case, if the registry service that

t hey were proposing rai sed conpetition concerns,
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they have the right -- I CANN has the ability to
refer.

Q Has | CANN ever done that, do you know?

A | don't know the answer to that question.

Q If I CANN was going to refer sonething to
t he Departnment of Justice, would it use the
busi ness review | etter process?

A | have no idea how -- | don't know what
| CANN woul d do.

Q So you don't know if they would send a
|l etter, pick up the phone and call sonebody?

A | don't know.

Q Ckay. If I1CANN were to ask the DQJ to
opine, would it ask the DQJ to opi ne on whet her
sonething violated its obligation to introduce and
pronote conpetition?

A At least in the RSEP program the question
is whether the service -- and | would have to | ook
at the exact words, but whether it poses -- | don't
know, whether it raises conpetition concerns. So
I'"d have to | ook at that RSEP, because that's where
I would have to | ook to find out what they would
ask about .

Q Now, a new registry service would be

potentially, and nost |ikely introduced gl obally,
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correct, because the Internet is global, right?

A It certainly could be.

Q And in the event that it was gl obal, would
| CANN be obligated to take a survey of conpetition
regul ators globally to determ ne whether or not
t hat service raised conpetition concerns?

A | don't believe |CANN is obligated to do a
gl obal survey.

Q Wel |, how woul d | CANN det er mi ne whet her an
action conplied with conpetition | aw across
mul tiple jurisdictions?

A | think in the RSEP context, the referral
I's whet her a proposed service or arrangenent raises
conpetition concerns, and that it would be
reviewing it -- referring it to the rel evant
conpetition authorities, which could be Europe,
could be the U S., could be sonepl ace el se.

Q Wel |, because conpetition | aw vari es,
ri ght?

A Correct.

Q By jurisdiction?

MR ENSON:. M. Litwn, the RSEP Policy is
attached as Exhibit Dto Ms. Burr's wtness
statenent. Qur staff referred to it a couple

tines. |If you want to exam ne her on that, | would

360

BARKLEY
ARBITRATION HEARING - VOLUME I Court Reporters




(o2 RN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

request that you would allow her to | ook at the
docunent .

MR LITWN | amdone with this. [|f you
want to take that up on redirect, you can be ny
guest .

MR ENSON: Very well.

Q BY MR LITWN:. So would | CANN be
obligated to post comrunications that it's had with
a relevant conpetition regulator on its website?

A | am quite certain that would depend on
t he circunstances. So general correspondence | CANN
posts on its website. | suspect | CANN does not
post CIDs on its website.

Q Are you aware -- | think you said that you
referred, in preparing for your testinony here
today, to a 2008 letter that the United States
Departnent of Justice wote to the U S. Depart nment
of Commerce, correct?

A Correct.

Q That's Tab 8 of your binder, and I'd ask
you to open that to the first page, please.

Now, is it fair to say that in this letter
t he Departnent of Justice is opining on conpetition
concerns raised by | CANN' s proposal to | aunch the

new gTLD Program which, in fact, it did severa
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years later; is that correct?

A So thisis aletter fromDeb Garza, acting

assi stant Attorney CGeneral for Antitrust, to

Mer edi th Baker, who was the acting assistant
Secretary for Communi cations at NTIA conveying to
Mer edi th Baker the Justice Departnent's

observations regarding the very earliest version of

the policy. | don't even know if there was an -- a

draft applicant gui debook out at this point.

But yes, this is an input to NTIA which I
bel i eve was forwarded, regarding the Justice
Departnent's recommendations at that point in tine.

Q Ckay.

A This is part of the process.

Q So essentially NTIA had asked the
Departnent of Justice -- and | amreferring to the
first paragraph of Ms. Garza's letter. The
Departnent of Commerce was sinply asking advice

concerning conpetition issues raised by the draft

request for proposal that woul d govern the issuance

of new generic top-I|evel donains, correct?
A Uh- huh.

Q |'"msorry, you need to answer "yes" or

no" for the record.

A Sorry. Yes. Sorry.
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Q No worries. W all fall into that.
This is a request made by the Depart nent

of Commerce, not | CANN, right?

A Apparently, yes.

Q And | think | heard you testify a nonent
ago that this letter was subsequently sent by
Ms. Baker to | CANN, correct?

A That's ny under st andi ng.

Q In fact, I will represent to you that

Ms. Baker sent this letter on Decenber 18, 2008, to

M . Peter Dengate-Thrush, who at the tine was the
chai rman of the Board of | CANN?

A Pet er Dengate-Thrush, yes.

Q Now, I'd like to direct you to a few
points in Ms. Garza's letter, just to a few points
because I know M. Enson and | are very famliar
with Ms. Garza.

Ms. Garza was the head of DQJ's Antitrust
Di vi sion, correct?

A Yes, she's the acting assistant Attorney
Ceneral at the end of the second Bush
adm ni strati on.

Q Ckay. So in the world of DQOJ, in just

general parlance, she was the top dog in the

Antitrust Division, right, she was the one that ran

363

ARBITRATION HEARING - VOLUME I

BARKLEY

Court Reporters




(o2 RN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

t he show?

A Yes.

Q Now, Ms. Garza -- |'d like to direct your
attention to Page 4 of her letter in the section

entitled "Recommendati ons. "

A. Uh- huh.
Q You'l |l see there that under
"Recommendations,” Ms. Garza wites that, "I CANN is

obligated to manage gTLDs in the interest of
registrants and to protect the public interest in
conpetition," correct?

A That is what she says.

Q This confornms to what you said earlier
that there's a public interest in conpetition,
correct?

A She is citing to the articles of
i ncorporation, and I want to go back to the
speci fic | anguage about enabling conpetition that's
in the articles of incorporation.

Q Now, turning to Page 6, | would direct
your attention to Footnote 10, at the bottom of the
page, obviously, and they are in quite snall type.

Ms. Garza wites that, "I CANN has
consistently told us that its primary concern is

w th DNS nanagenent from a technical perspective,
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that it does not have the expertise or inclination
to protect or preserve the public interest in
conpetition and | ow domain costs, preferring
instead to all ow governnent conpetition authorities
to take whatever action may be necessary to address
i ssues of conpetitive abuse.™

This is, in fact, what you said in your
W t ness statenent was | CANN s historical practice,
correct?

A Correct. |ICANN refers out -- it certainly
is nmy consistent view throughout this that | CANN
has neither the authority nor expertise to serve as
a conpetition regul ator.

Q And you state at Paragraph 23 of your
W t ness statenent that | CANN was not designed to
and does not have specific expertise in antitrust
for conpetition law, right?

A |'d have to | ook at Paragraph 23, but yes.

Q Conti nuing on to Paragraph 24, you wite,
"I CANN has historically referred conpetition

concerns to DQJ for anal ysis and possible

governnent response or actions," correct?

A Uh- huh.

Q l"msorry. | need a "yes" or "no" for the
record.
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A Yes. |I'mso sorry. Yes. |'mso sorry.

Q No worri es.

VWhat you wite in your wtness statenent
Is consistent wwth what Ms. Garza wites in
Footnote 10, correct? It is the highlighted
portion on the screen about what | CANN has
consistently told the DQJ.

A | don't know what | CANN has consistently
told the DQJ, but that's consistent with ny views
on | CANN' s experti se.

Q That was, in fact, the question. Thank
you.

Continuing on in Footnote 10 in
Ms. Garza's letter, "The problemw th | CANN s
preferred approach is that antitrust |aws,"
U S antitrust |laws, "do not prescribe a registry
operator's unilateral decisions.” "And
accordingly," skipping to the end of the paragraph,
"1 CANN shoul d create rules fostering a conpetitive
environnment to the greatest extent possible.”

So in other words, the DQJ di sagreed wth
| CANN' s preferred approach to handling conpetition
concerns, correct?

A VWll, she is certainly citing what she

describes as a problemwth | CANN s vi ews, yes,
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that's what she's saying. | nean, in creating
rules, fostering a conpetitive environnent to the
greatest extent possible, for exanple, in this
case, this is largely in 2008, this is largely
about trademark concerns and the inplication for
consuners and trademark hol ders through the

i ntroduction of new top-I|evel donains.

And before the new gTLD Program | aunched,
there were any nunber of steps taken to address the
ki nds of issues she is tal king about in here, such
as the Trademark O earinghouse and stuff. So it
Is -- so, you know, this is a letter that | CANN
received and fed into the policy and inplenmentati on
process.

Q What Ms. Garza's really getting at here is
there are certain blind spots in U S. antitrust
| aw, such as the failure to proscribe a registry
operator's unilateral decisions, correct?

A Well, she is certainly saying that the
antitrust |aws generally do not proscribe a
registry operator's unil ateral decisions, yes.

Q And because of that, | CANN should create
rules for fostering a conpetitive environment to
the greatest extent possible, right?

A That's what she says, yes.
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Q In fact, you note at Footnote 11 of your
W t ness statenent, which is on Page 8, you say
that, "The pressure of conpetition is likely to be
the nost effective neans of discouraging registries
from acting nonopolistically," correct?
A | believe this is a quote -- sorry, | just
need to understand where this is comng from
Yes, this is fromthe white paper, and
this was in response -- this was in response --
nmean, this had very particul ar genesis because this
goes back to the proposal in the green paper that
the United States government was going to
unilaterally introduce five new top-1evel domains
to add conpetition.
Q Ms. Burr, I'msorry, | amjust asking a
very basi c question.
When you wite at paragraph -- at Footnote
11 that, "The pressure of conpetition is likely to
be the nost effective neans of discouraging

registries fromacting nonopolistically,” do you
agree with that statenent?

MR ENSON:. M. Litwn, | have to object.
Ms. Burr was in the mddle of a response to your
gquesti on.

ARBI TRATOR BI ENVENU: The objection is
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sustained. M. Litwin, she does not wite this.
She quotes froma response, as you can see. So if
you want to refornul ate your question, you're at
liberty to do so, but she doesn't say that.

MR LITWN | will reforrmulate. Thank
you, M. Chairnman.

Q Ms. Burr, you quote fromthe white paper
at Footnote 11 that, "The pressure of conpetition
is likely to be the npost effective neans of
di scouraging registries fromacting
nmonopol i stically."

Do you agree with that statenent in the
whi t e paper?

A As a general matter, the white paper was
saying that conpetition is -- nore conpetition is
better, but it also goes on to say, "But we are
deferring to the community, who said we shoul d not
be maki ng that decision.”

| mean, that's what this is about. It is
really, really, really -- yes, it was the United
States governnent's position in 1998 that the
pressure of conpetitionis likely to be the nost
effective way of discouraging registries from
acting nonopolistically.

Q Ckay. Now, do you understand, as soneone
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who has sone famliarity with conpetition | aws as a
result of your work at the FTC, that acting
nmonopolistically is the sane thing that Ms. Garza
wites in Footnote 10 of her letter about a
regi stry operator making unil ateral decisions?

MR. ENSON: M. Chairman, again, |
apol ogi ze for interrupting, but |I feel that | have
to object. W have established what Ms. Garza said
in the letter in 2008. W established what is said
in the white paper. M. Burr has answered these
guestions. There's nothing nore to exam ne her on.
M. Litwn is unfortunately seeking a | ega
concl usi on on these issues.

MR LITWN: |If she doesn't have an
under standi ng, | am happy to nove on.

ARBI TRATOR BIENVENU:. | think it goes to
wei ght. You can ask the question.

MR LITWN:.  Thank you, M. Chairman

Q Again --

A Let ne be very clear, I amnot an
antitrust expert. She's tal king about unil ateral
deci si ons made under processes established by
| CANN. Those might or mght not be nonopolistic
behaviors. | have to know the circunstances. |

don't read those two sentences as saying the sane
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t hi ng.

Q Ckay. When Ms. Garza wites that, "I CANN
should create rules for fostering a conpetitive
environnent to the greatest extent possible,” what
do you understand "to the greatest extent possible"
to nean?

A I would go back and | ook at | CANN s byl aws
and articles of interpretation to parse that, which
is that where practical and feasible, consistent
with the global public interest as identified
t hrough policy devel opnent processes.

Q Is it possible that what Ms. Garza's
saying here is that where ICANN is faced wth a
deci si on where one outcone may pronote conpetition
and an alternative may harm conpetition, that | CANN
should err on the side of pronoting conpetition
because antitrust | aws have certain blind spots
when dealing with dom nant entities?

MR. ENSON: M. Chairman, Ms. Burr cannot
answer or specul ate about what Ms. Garza neant in
2008 with the use of that phrase. M. Garza wote

it, not Ms. Burr.

ARBI TRATOR BIENVENU: 1'11 allow the
guestion. | believe it goes to the weight of the
resulting evidence, but I'lIl allow the question.
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Ms. Burr is a very sophisticated witness with
intimate know edge of I CANN and its provenance.
I"1'l allow the question.

MR. ENSON. Thank you, your Honor.

Q BY MR LITWN M. Burr --

A If you would, just give ne a nonent here.

Q Sur e.

A To nme this letter is really about
pressures on trademark owners who will feel

conpelled to register in new gTLDs and t hat | CANN

shoul d anal yze that issue, the trademark issue, and

proceed cautiously in authorizing new gTLDs,
attenpting to assess both the |likely costs and

benefits of any new gTLD.

To nme what this letter is about is -- it's

possi bl e that new top-1evel donmain operators wll

be able to i npose costs on tradenmark owners who

feel conpelled to protect their marks, and you need

to do this analysis before you proceed with new
gTLDs.

Beyond -- this is in a very particul ar
context, and | have to respond to it in the context
in which it was witten.

Q Ckay. Let's look at this from another

angle. So if you could turn to Tab 6 in your
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bi nder, and this is a docunent called the
"Rationale for Board Decisions on Econom c Studies
Associated with the new gTLD Program "

Do you see that?

A Yes.

Q And these are the expl anatives of Board
resolution that the Board issues fromtine to tine
to explain why it took certain actions; is that a
fair statenent?

A | actually don't know what this docunent
is. Could you give ne alittle bit nore?

Q Sur e.

A Coul d sonebody tell ne in what context or
what this was attached to?

Q | can tell you that -- |I'Il represent to
you, Ms. Burr, that we downloaded it from | CANN s
website, and |I'll also represent to you that even
though it is undated, it was issued in 2011, which
we know fromthe web address fromit.

And you'll see, if you | ook at Page 3,
that refers to events that took place in 2009 and
2010 and was issued -- well, I won't testify to why
it was issued, but I would direct your attention to
Page 8, which is entitled "Board Determ nati ons. "

And there -- and the Board states that,
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"I CANN s default position should be to foster
conpetition.™
Do you see that?
A "As opposed to having rules that restrict

the ability of gTLDs to innovate."

Q Correct. | just want to ask this question

again. Because |ICANN s default position, according

to the Board, should be to foster conpetition, that
where ICANN is faced with a choice, one of which
may pronote conpetition, the other which may harm
conpetition, I CANN should act in conformty with
its default position to foster conpetition; is that
a fair statenent?

A So this is tal king about a default
position to allow the introduction of new gTLDs,
set a table where conpetition can thrive through --
and i nnovation through the addition of new gTLDs.

| would read this also in the context of
ot her provisions of ICANN s bylaws that require to
rely on nmarket nechanisns in the sane -- you j ust
can't take this out of -- | nean, yes, foster

conpetition. Does that nean that | CANN shoul d act

like a regulator? No. But it should nmake a choice

to allow conpetitive forces to go out and battle it

out and i ntroduce i nnovati on.
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Q But what |'m asking is that where | CANN
faces a choice, and we have already established
that you are not aware of any instance where | CANN
in fact, has asked the advice of a conpetition
regul ator and | CANN has to make a choice, isn't it
fair to say, based on what we have seen, that its
default position should be to nake the choi ce that
pronot es conpetition?

A | CANN has -- | CANN nust operate consi stent
with the community-devel oped policies. | had not
seen this before. | don't know everything that it
goes through. | feel like |I am specul ati ng based
on one position. But basically this is consistent
with ny view that in all cases, the point is to
all ow an environnment in which conpetition can take
pl ace.

Q Ckay. Turning back to Page 6 of
Ms. Garza's letter.

ARBI TRATOR BI ENVENU. M. Litwin, | am
sorry to interrupt. W are beyond the point at
whi ch the agenda provided you with a break for our
second break. And for planning purposes, | should
mention that, according to the adm nistrative
secretary, you have reached and are a little bit

beyond your estimate of three hours for the cross.
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So | don't want to break your flow, but
pl ease bear this in mnd as you proceed.
MR LITWN  Thank you, M. Chairman. |
am al nost done here.
Q So, Ms. Burr, are you back on Page 6 of

Ms. Garza's letter?

A | am now, yes.
Q | think | recall that you said that DQJ
said that -- you know, opined that | CANN should

consi der conpetition as part of its evaluation of
each new gTLD application; is that fair?

["1l just turn your attention to right
above the Nunber 2 point heading on Page 6. It
refers to the evaluation of each new gTLD
appl i cati on.

A Yes. \What they are saying there is you
shoul d consi der the inpact of new gTLDs on
trademar k owners and ot hers who have marks that
they need to -- that they feel the need to protect.

Q Ckay. Now, the next section of
Ms. Garza's letter is captioned, "I CANN shoul d
revise its RFP process and the proposed registry
agreenent to protect consuners fromthe exercise of
mar ket power."

Do you see that?
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A | do.

Q And in that section, in fact, in the first
par agraph under that, Ms. Garza wites, "The RFP
process should require I CANN to consider and all ow
obj ections for and retain authority to address any
adverse consuner welfare effects that may ari se
during the new gTLD process. "

Do you see that?

A | do.

Q So the view of the United States

Departnent of Justice was that | CANN had and shoul d

retain the authority to address adverse consuner
wel fare effects that may arise during its

adm ni stration of the new gTLD Program isn't that
ri ght?

A That is what the Departnment of Justice

said in 2008, at the very beginning of the new gTLD

process, based on the very first applicant
gui debook.

Q And that's consistent with what we | ooked

at earlier in Section 2.3 of the bylaws that all ows

I CANN, in specific instances, to treat a party
differently to pronpote effective conpetition,
ri ght?

A That is what Section 2.3 says.
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Q Now, I'll direct your attention to the
| ast page of Ms. Garza's letter under the three
asterisks. She wites, "I CANN s approach to TLD
managenent denonstrates that it has adopted an
i neffective approach with respect to its obligation
to pronote conpetition,” right?

A Yes, in Decenber of 2008.

Q Ckay. Now, when we began di scussing
Ms. Garza's letter, | represented to you, and |
think, as you recall, that the Comrerce Depart nent
had sent Ms. Garza's letter to | CANN.

Are you aware that the Comrerce Depart nment
al so advi sed | CANN back in 2008 to revise, anong
other things, its applicant guidebook, this first
iteration of the guidebook so that | CANN coul d, as
Ms. Garza says in her letter, "consider, allow
objections for, and retain authority to address any
adverse conpetitive welfare effects that may arise
during the approval of new gTLDs"?

A | don't have the transmittal letter from
NTI A here, so | don't know if NTIA said that or
simply transmtted Deb Garza's letter. |I'msorry.
| don't have it in front of ne.

Q |'"d like to direct your attention to Tab 3

of your binder, which is an excerpt fromthe
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appl i cant gui debook, and if you could turn to
page -- | apol ogi ze. The page nunbers here are
incredibly small -- to Pages 6 and 7, which are in

t he upper right-hand corner. My be easier to

refer to the guidebook. It is A-11 and A-12 in the

gui debook.
Do you see that?

A Yes, | amlooking at the sane chart, A-11
and -12.

Q | will represent to you this is a section
fromthe gui debook that provides instructions on
how to conpl ete the new gTLD application, and this
excerpt is taken out of Section 18, the
M ssi on/ Pur pose.

Do you see that?

A Yes.

Q And if you turn to the next page, A-12,
which is Exhibit Page 7, the gui debook states that
t he answers to Section 18(b) should address the
foll owi ng points, one of which is, "Wat do you
anticipate your proposed gTLD wll add to the
current space, in terns of conpetition,
differentiation or innovation," correct?

A | see that, yes.

Q And that's exactly what DQJ asked for,
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t hat | CANN shoul d consider in each application how
it would affect conpetition, differentiation and
I nnovati on, correct?

A | think Deb Garza's adnonition was
slightly different.

Q Vell, I wll agree with you it is slightly
different, but it is the sane concept, right, that
I CANN shoul d consi der conpetition concerns in
connection with its approval of new gTLD
appl i cations, correct?

A What it says, | think this is what you're
referring to, is that the |letter says | CANN shoul d
explicitly analyze the inposition of the possible
i npetus -- inposition of costs on registrants who

feel conpelled to register their nanes in the new

gTLD.
Q Well, actually, what | was referring to --
and this is on Page 2 of Ms. Garza's letter. It

says, "The division makes two specific
recomrendations. First, | CANN s general approach
to new gTLDs should be revised to give greater
consi deration to consuner interests. | CANN shoul d
nore carefully weigh potential consuner harns

agai nst potential consuner benefits before adding

new gTLDs and renewi ng new gTLD registry
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agreenments. "

A Yes.

Q And all | amasking is that is consistent
w th what | CANN eventually put in its gui debook to
require applicants to descri be how their proposed
gTLD will add to the current space in terns of
conpetition, differentiation and i nnovati on?

A Yes. |ICANN did ask for information in the
appl i cant gui debook about how it would contribute
to conpetition, differentiation or innovation, and
yes, in 2008, after the first of, you know, nine
versions of an applicant gui debook, the Justice
Departnent suggested that | CANN shoul d | ook harder
at consuner interests and cost-benefit analysis
about addi ng new gTLDs.

It is really about a cost-benefit analysis
about new gTLDs all together. | CANN went through
ei ght nore versions of the applicant gui debook, a
| ot of policy devel opnent and practice around
protecting consuners and trademark hol ders and, you
know, the econom c analysis that you referred ne to
earlier.

So yes, that's what the Departnent of
Justice said in 2008, four years before the final

appl i cant gui debook.
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Q And if we could just turn briefly, again,
to that paragraph on Page 6 that | referred you to
earlier. M. Garza wites, "ICANN should
explicitly include this type of analysis as part of
its evaluation of each new gTLD application and
shoul d proceed cautiously in authorizing new gTLDs,
attenpting to assess both the |likely costs and
benefits of any new gTLD."

So it is not just in the general, it is in
t he specific, too, right?

A And the community process calls for a
di fferent approach. The community Policy
Devel opnent Process essentially said applicants
shoul d resol ve contention sets anong thensel ves, as
opposed to a beauty contest.

Q So in -- is your testinony here today that
the United States Departnment of Justice opined on
conpetition issues raised by the new gTLD Program
and then I CANN went a different route?

A After four nore years of community
devel opnent addressing a whol e bunch of conpetition
I ssues that are raised in this letter, did | CANN
follow this letter to the -- did | CANN do
everything that Deb Garza wanted themto do? |

nean, | read this letter as Deb Garza essentially
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sayi ng, you know, you don't have the -- you have to
wor k t hrough the cost-benefits of what this is
going to do to trademark hol ders, and then that was
the notivation, and | CANN spent four nore years
wor ki ng on that.

Q Ckay. After which they introduced the
| anguage of the gui debook that instructed
applicants on how to conplete 18(b), correct?

A Yes. | saw that | anguage as well.

Q Ri ght. And that section, Section 18, and
18(b) in particular is part of the nonconfidenti al
portion of the application that | CANN posted on its
website, correct?

A Correct.

Q SO --

A | don't know the answer to that, but |
assune that.

ARBI TRATOR BI ENVENU. M. Litwin, | hate
to do it, but | think there are many partici pants
| ooking at their watch and wondering when we are
going to take our break. | didn't want to break
your flow, but | feel indebted to others.

MR LITWN M. Chairman, if | could just
i ndul ge your time for two nore mnutes, | am

virtually at the end.
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ARBI TRATOR BI ENVENU. Very wel | .

Q BY MR LITWN.  So during the eval uation
process, Ms. Burr, nenbers of the global Internet
community woul d be able to see what the applicant
bel i eved the applied-for gTLD woul d contribute
conpetitively to the DNS, right?

A Yes, if that provision was part of the
public application.

Q And that's the entire point of | CANN s
obligation to act transparently, right, to post
this stuff for public view?

A It is certainly a point of | CANN s
transparency conm tnent.

Q Because the global Internet conmunity
needed to understand who was applying for which
gTLDs and why, correct?

A The program-- | nmean -- | think the
appl i cant gui debook speaks for itself in terms of
what you're required to produce and what will be
made public, and all of that was part of being as

transparent as possible in this process.

MR LITWN  Thank you, Ms. Burr. | have

no further questions. Thank you, nenbers of the

Panel, for indulging nme. And to everybody el se on

t he phone, | apol ogize that | went over the break
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ARBI TRATOR BI ENVENU. Thank you,
M. Litw n.

So we will take our 15-m nute break, but
just before we do so, M. Enson, any redirect?

MR ENSON: Yes, M. Chairman, not nuch,
but we will probably need 20 m nutes or so.

ARBI TRATOR BI ENVENU. And to ny
co- panelists, do you have questions for the w tness

before the redirect?

ARBI TRATOR CHERNI CK: | do not.

ARBI TRATOR KESSEDJI AN: | do not. Thank
you.

ARBI TRATOR BI ENVENU. | have a few
questions. |'ll ask them before your redirect,
M. Enson, and then we'll proceed with Ms. Burr

MR. ENSON:. Very well. Thank you.

(Wher eupon a recess was taken.)

ARBI TRATOR BI ENVENU:. Thank you.
Ms. Burr, | have two questions, very brief

questions for you.

I n Paragraph 23 of your w tness statenent,
you describe ICANN in relation to conpetition, I
bel i eve, as a coordinator rather than a regul ator.

Could I ask you to expand upon this?
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THE W TNESS: Yes. So | CANN has very
specific authority in the bylaws, and with respect
to nanes, its job is to coordinate the devel opnent
of policy with respect to the introduction of new
gTLDs and ot her areas where stability and security
needs of the DNS and the Internet require
coordi nated policy devel opnent.

So the I CANN Board, for exanple, and org
don't make policy. The community makes policy.
| CANN -- the | CANN Board gets that, accepts that
policy recomendation and will adopt it, but it
doesn't have policy authority itself.

And specifically in the context of the new
byl aws that were adopted in 2016 in anticipation of
the transition, there's a specific reference that
says | CANN -- I CANN s m ssion is enunerated, not
exenplary. So if I CANN doesn't have authority, it
is not articulated in here, | CANN doesn't have the
authority to do it.

And | CANN shall not regulate in certain
circunstances, and it specifically says that for
t he avoi dance of doubt, | CANN does not hold any
governnent al | y-aut hori zed regul atory aut hority.

ICANN s role is policy -- coordination of

pol i cy devel opnent and i npl enentati on.
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ARBI TRATOR BI ENVENU. My second questi on
relates to evidence early in your testinony, when
you di scussed participating as an observer in the
Novenber 2016 Board wor kshop.

Do you renenber being asked questions
about this?

THE W TNESS: Yes.

ARBI TRATOR BI ENVENU:. And you said in

| ooki ng at Page 44 of the transcript, you said that

your understanding was that Afilias had received
notice of the Board's decision made during this
Novenber wor kshop, the Board's decision not to act
upon the clains regarding the various cl ains
regardi ng . \EB.

Do you renenber that?

THE W TNESS: Yes, and | probably m sspoke

a bit.

ARBI TRATOR BI ENVENU. Right. So ny
gquestion is this: Was it your belief that Afilias
had, indeed, received a notice of the decision of
the Board in the course of that workshop in
Novenber 20167

THE WTNESS: So ny reference -- what |
meant to say was that Afilias had received notice

t hat because of the pendency of the accountability
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mechanism-- and | think at a certain point the
litigation becane a CEP filed by Ruby G en -- that
a contention set had been put on hol d, consistent
w t h what | CANN al ways does.

The Board didn't change that. The Board
just in the -- again, | didn't participate.
happened to have been in the room but | wasn't on
the Board yet. And the Board did not change, did
not deviate fromthe standard practice, which was
once there is an accountability mechani sm
litigation, the process goes on hold, pending
resol uti on.

ARBI TRATOR Bl ENVENU: Ms. Burr, are you
aware as a Board nenber and perhaps because of your
participation in this case as a witness, are you
aware of the fact that it is the contention of
Afilias that it was made aware of this Board
decision for the first tine when ICANN filed its
rejoinder in this IRP, were you aware of that?

THE WTNESS: | am not aware of that.
Again, the Board was sinply -- agreed to conti nue
to abide by the standard practice.

ARBI TRATOR BIENVENU: So if | were to ask

you, Ms. Burr, as a Board nenber, does it cone as a

surprise to you, having been a wtness of the
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wor kshop back in Novenber 2016, does it cone as a
surprise to you that Afilias was never fornmally
advi sed of that decision?

THE WTNESS: Well, so it is conplicated
because we are referring to this as a deci sion,

where what | observed was a confirmation to

continue to follow the standard practice, which was

that the contention set was on hold, and | believe
that Afilias was well-aware of the fact that the
contention set was on hol d.

Now, | don't -- if you're asking nme
whet her Afilias was surprised to learn that the
Board had been updated on the situation in the
November wor kshop, | nean, | don't know | don't
know when they may or may not have been aware of
that. But they certainly were aware -- ny

understanding is that they were aware throughout

this process that -- that the contention set was on

hol d.

ARBI TRATOR BI ENVENU: Thank you. Forgive
nme. | have anot her questi on.

You have stated when you were questi oned
about the COWG final report that the byl aws have
precedence over the recommendati ons of the CCOWG

Do you renenber that?
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THE W TNESS:  Yes.

ARBI TRATOR BI ENVENU:. Now, what is your
under standi ng -- and can you hel p us by pointing,

I f one exists, to a statenent of the status of the
COWG report, insofar as the bylaws or their
interpretation are concerned?

THE WTNESS: So the bylaws' effort took
the recommendation -- and the process was over
several days -- the entire recomendation, all of
t he aspects of the recommendati on were reflected
back into the byl aws, and then those byl aws, the
draft bylaws were published for comment, that is ny
recoll ection of those, to nake sure that they
faithfully represented the input of the COWG

ARBI TRATOR BI ENVENU: Thank you. Thank
you, Ms. Burr.

So, M. Enson, you ready for your
redirect?

MR ENSON: | am Chairnman.

ARBI TRATOR BI ENVENU. Pl ease proceed.

MR. ENSON. Thank you very nuch
I
I
I
I
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REDI RECT EXAM NATI ON
BY MR ENSON
Q Ms. Burr, thank you for the tine you have
given us this norning and --
(Di scussion off the record.)
Q BY MR, ENSON: Ms. Burr, several tines in

your testinony, you referred to ICANN org. What is

| CANN or g?
A So we kind of think of this community at
| arge as having a bit of a three-legged stool. So

one leg is the Board. One leg is the comunity in
the formof the supporting organi zations and

advi sory conmmttees, and one is | CANN t he

organi zation. Wien | refer to I CANN org, | nean
the CEOQ, staff, the | CANN organi zation.

Q Ms. Burr, what's your view of whether or
not Board nenbers exercise their fiduciary duties
to | CANN out si de of annual, regular, or special
neeti ngs?

MR, ALI: M. Chairman, this is Arif Al
here rai sing an obj ecti on.

This is redirect, and as | understand, the
guestions cannot be open-ended in a way which
M. Enson is presenting.

ARBI TRATOR Bl ENVENU: M. Enson, | think

391

BARKLEY

ARBITRATION HEARING - VOLUME I Court Reporters



(o2 RN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

M. Ali has a point. Perhaps you can direct the
W tness to the part of her cross-exam nation about
whi ch you wish to ask a clarifying question.

MR. ENSON:  Sure.

Q M. Litwin, Ms. Burr, asked you questions
about | CANN Board nenber fiduciary duties, correct?

A Yes, he did.

Q Ckay. And he al so asked you about certain
Board neetings, correct?

A Correct.

Q And he asked whether the Board is able to
take actions and nmake decisions in and out of
certain types of Board neetings, correct?

A Yes.

Q So what's your view of whether a Board
nmenber nust be wthin an annual, regular, or
special neeting in order to exercise his or her
fiduciary duties?

MR ALI: Objection. Sorry, Eric, but you
have just done the sanme thing. This goes beyond
the custonmary practice for how redirect shoul d be
conducted, M. Chairman.

ARBI TRATOR BIENVENU:. ['11 allow the
gquesti on.

THE W TNESS: | believe | have an
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obligation to exercise ny fiduciary -- respect ny
fiduciary obligations to | CANN in everything that |
do related to | CANN

Q BY MR ENSON: Thank you, Ms. Burr.

| want to talk a little bit about the
redrafting, or the revising, | should say, of
| CANN' s bylaws. Was the revising of the | CANN
byl aws in 2016 that you were involved in, was that
in connection with the new gTLD Progranf

A No, it was several years after the new
gTLD Program had | aunched.
Q And woul d you --

Kelly, would you put up Exhibit C 11, and
in particular Page 28.

ARBI TRATOR BI ENVENU. |Is that a docunent
in the docunent -- in the w tness bundle,

M. Enson?

MR ENSON: It is. It is. It is the
bylaws. | just have different page nunbers than
M. Litw n does.

ARBI TRATOR BIENVENU:. It is in Tab 2.

MR ENSON. It is 4.3(0), which is Page 28
of the exhibit. | believe it's --

ARBI TRATOR BI ENVENU: We are famliar with

t he provision.
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Q BY MR ENSON. Ms. Burr, were you invol ved
in the drafting of this particular provision?

A Yes, | was.

Q Sorry, go ahead.

A | was involved in Section 4, Article 4.

Q Woul d you descri be for us what is set
forth here in Section 4.3(0)7?

A 4.3(0) is a statenent of the authority of
the IRP Panel, and it includes the three provisions
t hat had been in the bylaws for sone tinme, which is
to dismss -- actually, that may have been a new
one, declare whether covered actions constituted an
action or inaction that violated the articles.

There was al so an existing authority to
stay actions or decisions, and we then added a few
additional provisions relating to, for exanple, the
PTI, determining the shift of |IRP costs and
expenses was actually noved froma different part
of the section.

So this was an attenpt to gather the
authority of the Panel and articulate the full
authority of the Panel.

Q s Section 4.3(0) an exhaustive listing of
the I RP Panel's authority?

A O the authority which is binding on
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| CANN, yes.

Q M. Litwn spent a fair anount of tine

wth you with respect to Ms. Garza's 2008 letter.
Do you recall that?

A Yes, | do.

Q Do you have any idea the |evel of
famliarity Ms. Garza had of I CANN in 2008?

A | really don't have any idea of her
famliarity with it.

Q Do you know whet her | CANN conmmi ssi oned any
econoni c studies to evaluate sonme of the issues set
forth in Ms. Garza's letter?

A Yes. | CANN did evaluate a study, | think
al ong the lines that was discussed in Ms. Garza's
letter. Over tine that study evolved a bit, but

that paper that M. Litwin showed before that

di scusses the -- was the basis for | CANN s
decision -- | can't renenber which tab it is, Tab 8
or 6, sorry -- lists a bunch of the work that was

done there.

Q Is it Tab 6, Ms. Burr?

A Yeah, and there are -- the economc
studies are outlined in that on Page 4.

Q Ms. Burr, in your testinony you referred

to the white paper several tines.
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Woul d you just explain for the Panel what
the white paper i1s?

A Sure. In 1997 -- '6, really, when the
cooperative agreenent between Network Sol utions and
t he National Science Foundation and a contract
bet ween the University of Southern California
I nformati on Sciences Institute and DARPA, the
Def ense Advanced Research Project Agency, which had
provided initially the funding, but subsequently
the oversight for the work that was bei ng done on
the Internet, those contracts were comng to the
end of their ternms, but the National Science
Foundati on and DARPA had indicated these -- the
project was no | onger a research project and that
they did not intend to renew the contracts.

At that tinme the dinton adm ni strati on,
| i ke governnents around the world, was working on a
sort of policy statenent on global electronic
conmerce. One of the things that we heard quite a
| ot about was the Domain Name System the need to
internationalize but nmaintain private-sector
managenent of the system

There was a proposal on the table that
t hose of us who were working in the adm nistration

heard a nunber of concerns about. So we | ssued
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essentially what we called the green paper. Here's
how we propose to handle this, how we propose to
transition this systeminto the private sector
managenent, tell us what you think.

And we got thousands of coments from
around the world, and we took those coments, and
we turned the green paper into a white paper, which
was the Cinton admnistration's policy statenent
wWith respect to the process to transition
coordi nati on managenent of the Donmai n Nanme System
out of the governnent into the global private
sector.

Q And a copy of the white paper's attached
as an exhibit to your witness statenment, correct?

A | believe so.

Q Fi nal question, Ms. Burr. Are you aware
of 1 CANN ever taking affirmative action to bl ock
potentially anticonpetitive activity or
transacti ons?

A No. As | said, | really believe that, you
know, I CANN s obligation with respect to
conpetition is to create a table in which -- and to
coordi nate the devel opnent of policy under which
conpetition can energe. But | am not aware of

I CANN bl ocki ng sonet hi ng.

397

BARKLEY
ARBITRATION HEARING - VOLUME I Court Reporters



(o2 RN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

| amjust trying to think, and in truth,
nmean, as | have said, | CANN -- you know,
conpetition | aw, as we have tal ked about, iIs
highly -- requires a high degree of expertise.
There's a | ot we don't know about these markets,
and the view al ways was that conpetition |aw and
conpetition authorities would provide a check on
t he behavi or of the organization and the players
t hat were val uabl e.

MR. ENSON: Thank you very much for your
time, Ms. Burr, for your tine today.

M. Chairman, those are ny questions. |
t hank you for the opportunity.

ARBI TRATOR BI ENVENU:. Thank you,

M. Enson.

Ms. Burr, there is a sequestration order
applicable to fact wtnesses that extends to a
prohibition to conmunicate with other w tnesses in
this case whose testinony has not yet been heard.

So in accordance with that order, | am
instructing you not to discuss your testinony or
this case with other fact w tnesses who have not
yet testified before us.

THE W TNESS: Absol utely.

ARBI TRATOR BI ENVENU. Having said that, |
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know that ny co-panelists join me, Ms. Burr, in
t hanki ng you for your evidence and for accepting to
participate in this IRP. W are very grateful.

THE W TNESS: Thank you, and thank you for
your service. So I'll just |eave?

MR ENSON: Yes, | think so.

MR LITWN  Thank you very nuch,

Ms. Burr.

ARBI TRATOR BI ENVENU. Very well. Can we

bring in the next witness, M. Samantha Ei sner?
(Di scussion off the record.)

ARBI TRATOR BI ENVENU. May | ask counsel
for the parties who wll be introducing Ms. Eisner
and who wi |l be conducting her cross-exan nation?

MR. WALLACH: This is David Wallach for
Jones Day for ICANN. | will be introducing
Ms. Eisner.

MR LITWN M. Chairman, this is Ethan
Litwin again from Constantine Cannon. | wll be
doi ng the cross-exam nation of Ms. Eisner.

ARBI TRATOR BI ENVENU. Wl cone to you,

M. Wall ach.

Ms. Eisner, ny nane is Pierre Bienvenu. |

serve as Chair of the Panel in this case. M

co- panelists are Catherine Kessedji an,
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participating fromParis, and M. Richard Chernick
in Los Angel es.

First of all, wel cone.

THE W TNESS: Thank you.

ARBI TRATOR BI ENVENU:  You have contri but ed
a witness statenment to this |Independent Revi ew
Process dated January 16, 2019, correct?

THE W TNESS: Yeabh.

ARBI TRATOR BI ENVENU: I n that statenent at
the end you affirmthat the content of your
statenent is true and correct to the best of your
know edge and bel i ef.

Do you see that?

THE WTNESS: It is not on the screen.

May | open the packet of docunents? | do confirm
that | submtted that in the declaration.

ARBI TRATOR BI ENVENU:. Very well. My |
ask you, Ms. Eisner, in relation to the evidence
that you will give today to likewi se solidly affirm
that it will be the truth, the whole truth and
not hi ng but the truth?

THE W TNESS: | do.

ARBI TRATOR BI ENVENU: Thank you very nuch.

M. Wallach, your w tness.

MR, WALLACH. Hello, Ms. Eisner, and good
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afternoon. | have only a couple of very brief

questions to ask before I wll turn the fl oor over.

st at
in f

your

First, is the information in the w tness
ement, which hopefully you have on the screen
ront of you, true and correct to the best of

know edge?

THE W TNESS: Yes.

MR WALLACH. Okay. Could we turn to the

final page of the witness statenent on the screen,

pl ease.

t hat

I s that your signature that appears on
page?

THE W TNESS: Yes, it is.

MR. WALLACH: Is there anything in your

W t ness statenent that you would like to correct or

amend in any way?

M.

/1
/1
/1

THE WTNESS: No, there's not.
MR. WALLACH: | have no further questions.
ARBI TRATOR BI ENVENU:. Thank you,
Wl | ach.
M. Litwn, your wtness.

MR LITWN  Thank you, M. Chairnan.
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CROSS- EXAM NATI ON
BY MR LITWN

Q Ms. Ei sner, can you please confirmthat
you have not | ooked at any of the docunents in the
exhi bit bundl e that was provided to you?

A Yes, | can confirm It is still sealed.

Q Can you pl ease open the bundl e on canera
now, pl ease?

MR LITWN:. Again, M. Wallach, do you
want to open yours on canera as M. Enson did?
MR WALLACH: Yeah.

Q BY MR LITWN. M. Eisner, fromtine to
time during our discussion today, | will direct
your attention to a docunment. Wen | do that, |
wll refer to the tab that's reflected in your
bi nder for that docunent and the binder that you
have in front of you right now, and you wll see
that, generally on the bottomright-hand corner of
t he page, we have given each page in the exhibit a
uni que page nunber. So when | direct you to a

particular page, | wll be referring to that

particul ar page nunber that we have provi ded, okay?

A Yeah.
Q Thank you. Ms. Eisner, you are a deputy

general counsel of ICANN;, is that right?
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A Yes.

Q Do you have particul ar areas of
responsi bility as deputy general counsel for
litigation or sonething |ike that?

A It is not appended to ny title, but | am
responsi ble for a couple of different areas within
ICANN. | |lead the support to our nultistakehol der
strategic initiative teamas well as our gl obal
st akehol der engagenent team and our gover nnent al
engagenent team

As part of that work to the
nul ti st akehol der strategic initiative team | work

on many special projects that interact with the

conmuni ty.
Q And how | ong have you been in this role?
A | have been in this role since 2014.

Q How many | awyers are in the | CANN | ega

depart ment ?

A | believe we have 11 or 12.

Q Do you have regul ar departnment neetings?
A Yes.

Q And is it fair to say -- and pl ease do not

di scuss the specifics of any of the discussions of
any of those neetings -- that you discuss sort of

the |l egal issues that the departnment is dealing
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with at that tine and provide status updates on
that; is that fair to say?

A It depends -- in general, yes. W often
don't go into great detail about specifics because
we each have our own lines of discussion. So we
woul d speak about it enough to have sonme genera
| evel of understandi ng anongst the deputies within
the departnent. W mght not go into as nuch
detail with an all-hands departnmental neeting. But
t hen each deputy also has their tine with the
general counsel where you have nuch nore in-depth
status di scussions.

Q Ckay. You state in your w tness statenent
that you joined the I RP I nplenentati on Oversi ght
Team -- which I will for convenience's sake refer

to as the | Ol today because that's quite a

mout hful -- in Novenber 2015; is that the right
dat e?

A | believe so, yes.

Q Ckay. And you joined as a staff liaison,
correct?

A. Correct.

Q The 10T was the commttee and still is the

conmmittee tasked with drafting the rules and

procedures and conduct for the IRP, right?
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A

Q
explicitl
IOT; ist

A

Yes.

Pl ease. In fact, | CANN s byl aws

y provide for the establishnment of the
hat right?

Yes, the bylaws that went into effect in

Cct ober 2016.

Q So if you could draw your attention to Tab
2 in your binder and to Page 15 of that exhibit,
you'll see at the bottom Section 4.3(n) (i), which

it is continued on to the next page, Page 16. This

is, in fact, that paragraph that provides for the

creation of the IOl, correct?

A Correct.

Q And what it says is that the 10T should be
"conprised of nenbers of the global Internet
community"; is that right?

A Yes. In consultation --

Q In consultation with what? You broke up.

A The supporting organi zati ons and advi sory
conm ttee.

Q And the | OI, once the Standing Panel is

established, the 10T "in consultation wth the

St andi ng
for the |

A

Panel , shall devel op cl ear published rules
RP"; is that right?

Yes, that's what the byl aws say.
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Q And those rul es of procedure need to
conformto international arbitration norns,
correct?

A Yes.

Q Now, the Standing Panel, as of today, has
not yet been established, correct?

A That's correct.

Q So the 10T did not foll ow the byl aws
provi sion that says that, "Once the Standi ng Panel
is established, the IOT in consultation with the
St andi ng Panel, shall devel op” the rul es of
procedure; is that right?

A Well, there wasn't yet a Standi ng Panel to
coordi nate w th.

Q The Standing Panel -- the establishnent of
the Standing Panel is also entrusted to the IOT,
correct?

A No, it is not.

Q s the I OT right now processing
appl i cations for the Standi ng Panel ?

A No, it's not. ICANNIis in the process of
receiving those applications and is also in the
process of coordinating with the nore genera
conmmunity through the | eaders of the supporting

organi zati ons and advi sory commttees to finalize
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how those will be processed.

Q So was there any discussion with the | OT
whet her or not you should wait for the Standing
Panel to be created before devel opi ng rul es of
pr ocedur e?

A No, there was not. The IOl was actually
ki cked into gear before the bylaws went into
effect, so that they are -- there could be work
done to get suppl enental procedures in place that
woul d conformwi th the new byl aws, recognizing that
t here was al ways the opportunity to update those
once a Standi ng Panel was in place, and we needed
to go back -- or if we needed to go back over them
with a Standi ng Panel .

Q Ckay. Now, the bylaws provide that the
rul es of procedure shall conformw th internationa
arbitration norns. So is that |like the ICDR rul es?

A That surely is one exanple, yes.

Q And the ICC rules, JAMS rules, these are

all nornms of international arbitration, right?

A W thout being an international arbitration
provider, | assune so -- | amnot a practitioner of
international arbitration, but yes, | assume so.

Q So I'll represent that | have been a

frequent visitor to the 10I's Wki page, and there
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it shows that the IOl was provided with ten or so
exanpl es of arbitration rules.
Do you recall that?

A Yes.

Q And that was for your reference in
drafting the rules of procedure, correct?

A In part, yes.

Q The U . S. Rules of Cvil Procedure,
however, are not a norm of international
arbitration, are they?

A Agai n, wi thout being a practitioner of
international arbitrations, having done litigation
in the past, civil procedure rules go to our
federal court system and don't govern in

arbitration, right.

Q And | amvery nuch in the same boat as you

are, Ms. Eisner. | spend nost of ny tine in

f ederal court.

At least | understand arbitration to be an

al ternative dispute resolution to that federal

judicial process; is that fair to say?

A Yes.
Q I n August of 2016, Afilias' general
counsel, M. Scott Henphill, wote to | CANN s Board

regarding Afilias' concern about the resolution of
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the . WEB contention set. | CANN posted the letter
to its website.

Were you aware of Afilias' conplaint at

the tine?
A | don't recall.
Q Do you recall the first time you becane

aware that Afilias had conpl ai ned about the
resolution of the .WEB contention set?

A It Iikely would have been in that period
of 2016, in that later period of it, but |I don't
recall specifically what brought it to ny
attention.

Q Are you aware that | CANN sent a

questionnaire to Afilias, VeriSign, NDC and, as we

heard today, Neustar, in Septenber of 2016
concerning Afilias' conplaint, were you aware of
t hat ?

A No, |'m not.

Q So you were not involved in the drafting
of that questionnaire?

A | was not.

Q Do you know who was?

A No, | don't know who was.

Q We have al so heard about a Novenber 3rd,

2016, Board wor kshop sessi on where Afili as’

409

ARBITRATION HEARING - VOLUME I

BARKLEY

Court Reporters




(o2 RN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

conplaints were allegedly discussed. |'l]
represent to you that that neeting -- at |east the
testinony is that neeting took place in Hyderabad.
Are you aware of that neeting?

A | am aware of the Board wor kshop that took
pl ace in Hyderabad. | don't have specific
recoll ection of the specific subject matters that
wer e di scussed at that neeting.

Q Dd you attend that neeting?

A Yes. | was in Hyderabad, and |
participated in nmany, if not all, support workshop
sessi ons.

Q WAs there a Board workshop session that

specifically concerned Afilias' conplaint regarding
the resolution of the .WEB contention set?

A | don't recall.

Q Do you recall anything about -- and
Wi t hout giving ne any specifics, just a yes-or-no
question, Ms. Eisner, do you recall any specifics
about a Board wor kshop session in Novenber of 2016
where Afilias' conplaints about the resolution of
the . WEB contention set were di scussed?

A | really don't recall specifics about it.
Qur Board wor kshop sessions are basically done by

one- to two-hour blocks, and they go from
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di scussion to discussion to discussion, and so | --
w t hout having any notes in front of me or
anything, and it is sonething -- it is a neeting |
haven't thought about in over three years, so |
really don't renenber.

Q Just for ny edification and the Panel's
edi fication, Ms. Eisner, when you say the workshops
are organi zed into one- or two-hour bl ocks, is each
bl ock devoted to a particular subject or to a group
of subjects?

A Typi cally each bl ock woul d be reserved for
a particul ar topic.

Q On June 18, 2018, Afilias initiated the
cooperative engagenent process with | CANN
concerning its conplaints about the resol ution of
the . VWEB contention set.

Were you aware in June of 2018 that
Afilias had initiated a CEP?

A | don't recall being aware at the tine.

Q Now, | CANN publicly discloses on a chart
who has initiated an accountability nechanism is
that right?

A Yes.

Q So on that chart published after June

18th, there would be a section for CEPs, right?
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A Yes.

Q Yes. And Afilias' nane woul d have been
i sted under it, correct?

A | presune it would have been, in
accordance with I CANN s general practice of
publ i shing that.

Q Wll, is it a practice -- let nme rephrase.

Was it your practice to review those
charts fromtine to tine to keep yourself infornmed
about who had initiated accountability nmechani sns?

A No, it is not nmy practice.

Q Were -- was the status of accountability
mechani sns di scussed i n your | egal departnent
neet i ngs”?

A At times they were. Cearly when we have
| RPs going or other things of a large interest, |

coul d i magi ne we woul d di scuss them

Q To the best of your recollection, when did

you becone aware that Afilias had requested CEP
regarding the -- its conplaints about the
resolution of the .WEB contention set?

A l"mreally not sure, though | would say it
was sone point in that latter half of 2018, but |
don't know when it occurred.

Q Now, the CEP process is a process that's
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voluntarily invoked by a party prior to filing an
IRP; is that correct?

A Yes.

Q And the stated purpose of a CEP is to
resolve or narrow i ssues that are contenpl ated as
i ssues that may be brought in an IRP; is that
right?

A Yes.

Q And the IOl fromtine to tine has, in
fact, discussed the CEP and at | east appears it is
on its to-do list to devel op standards for the CEP
correct?

A Yes. It was a responsibility it took over
froma different community group.

Q Now, if a conplai nant does not participate
in the CEP in good faith and | CANN prevails in a
subsequent I RP, the conplainant is |iable to pay
I CANN's | egal fees; is that correct?

A | believe that's correct. 1'd have to go
back and | ook physically at the docunents, but I
believe that's correct.

Q Ckay. Well, I'll represent to you that's
my understanding. And if ny understanding' s
correct, would you agree with nme that's a pretty

strong incentive to initiate CEP prior to filing an
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IRP; is that right?

A Wt hout a doubt, yeah.

Q Yeah. So if you understood that soneone
had initiated a CEP, is it fair to say that you
woul d al so understand that that party was
considering filing an IRP in the future?

A Yes.

Q Now, I'll represent to you that | CANN
termnated the CEP that Afilias initiated on June
18 later that year, on Novenber 13. Wre you aware
that |1 CANN had term nated CEP on Novenber 13th?

A | don't recall specifically about that.
There was a period of tinme around there that | was
on vacation, too. | took a couple of weeks of
vacation after our I CANN neeting. So | can't
recall when I was back in the office.

Q So that would have been the second half or

m ddl e of Novenber 2018; is that right?

A My vacati on?
Q Yes.
A Yes. It would have been directly after

the end of the | CANN neeting, and we traveled for a
period of at |east ten days after that.
Q Were you aware that on August 28th, 2018,

in the context of its CEP, Afilias offered to
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provide ICANN with a draft of its IRP request?

A No, I was not aware. The CEP di scussions
are considered confidential, and we al so consi der
them confidential wwthin ICANN. So as | am not on
the teamthat participates in those, | don't
participate in those discussions.

Q Ckay. Now, I'll represent to you,

Ms. Eisner, and | think you are aware of this
because of what you wite in your wtness
statenment, that Afilias, in fact, provided this
draft I RP request to | CANN on Cct ober 10th, 2018.

Were you aware of that?

A. | becane aware of that.
Q Wien did you beconme aware of that?
A. | don't -- | don't recall when | becane

aware of it. Can | refer back to ny w tness
st at enent ?

Q Absolutely. It is Tab 1 in your binder
for reference, Ms. Eisner.

A Thank you. Thank you. | wanted to refer
back because | thought | heard you say that | had
nmentioned that in nmy witness statenent, but |
didn't recall nentioning that.

Q | think you nentioned that you stated you

were not aware at the time; is that fair to say?
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A Yes, that's correct. | was not aware at
the tine.

Q Ckay. And are you aware that three weeks,
approximately 19 days after receiving Afilias’
draft I RP request, | CANN term nated CEP w t hout
engagi ng i n any substantive di scussion of Afilias’
cl ai ns?

A No, I am not aware of the substance of the
conversati ons between | CANN and Afilias about the
CEP.

Q So in general, based on your work on the
CEP in the context of the IOl, is it appropriate
for ICANN to refuse to engage on the nerits of a
claimduring CEP while at the sane tine draggi ng
that CEP out for five nonths?

A Wt hout know ng the specifics of the
conversation, | really can't testify to that.

Q Ckay. The 10T, as | understand, had a
nmeeting in June of 2018, but then did not hold any
meetings in July or August or Septenber of 2018; is
that correct?

A | know that we had difficulties bringing
peopl e together for a quorum | don't know the
exact dates that we did or did not have neetings,

but there was a significant period of tine that we
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didn't have neetings.

Q Is it fair to say that when the 10T has a
neeting, the transcript of that neeting is
publ i shed on the IO WKki page?

A Yes.

Q | will represent to you that there are no
transcripts on the 10Ol Wki page for either July,
August or Septenber of 2018. |If ny representation
is correct, that would nean that the 10T didn't
meet during those nonths; is that fair to say?

A Yes.

ARBI TRATOR BI ENVENU. M. Litwn, sorry to
interrupt you, but we have cone to the end of the
schedul ed tinme for the hearing today. As you know,
one Panel nenber is sitting in Paris, so it is
quite late for that Panel nenber.

So | think we will break.

Ms. Eisner, you are not to discuss your
evi dence with anyone until you are conpl eted giving
your evidence. So | will instruct you not to do
Sso.

W will resune tonorrow norning at 8:00
a.m Pacific and continue with your
cross-exam nation, M. Litw n.

MR LITWN  Thank you very nuch,
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M. Chairman.

MR ALI: M. Chairman, if | can raise a
point. This addresses --

(Di scussion off the record.)

MR ALI: This is a point you now raised a
couple of times referring to the status of the
CCOWG Accountabi lity.

ARBI TRATOR Bl ENVENU: Sorry, | cannot hear
you, M. Ali. Can you speak a bit | ouder?

(Di scussion off the record.)

MR ALI: M. Chairman, there's a point
you have raised a couple tinmes, actually a question
you put to, | think to us in -- during opening
presentations and then also to Ms. Burr, which is
the status of the COWG Accountability's reports.
And just as an FYl, and | don't know how you'd I|ike
to handle this, but the COW5G Accountability reports
wer e approved by the Board on 10 March 2016.

Now, that's not a docunent that is on
record in terns of the Board resolution, but the
Board resol ution foll owed by what are known as
Board rationale is associated with the approval of
all the COWG Accountability and its reports and its
transm ssions to the NTIA

So if that's a docunent that the Panel
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woul d be interested in, we can try to agree with
the other side that it be nmade part of the record,
given that this is a matter that seens to be of
interest to the Panel.

ARBI TRATOR BI ENVENU: Yeah, thank you.
That's hel pful, especially if it addresses the
poi nt | have rai sed.

| see M. LeVee -- M. LeVee, do you want
to clarify?

MR LeVEE: Al | would suggest,

M. Chairman, is that these types of things ought
to be addressed by counsel separately after the
heari ng as opposed to proposing sonething to the
Panel that then should be di scussed anpong the

| awyers.

ARBI TRATOR KESSEDJI AN:  Particularly
because the witness is still there, and I am not
sure she should hear all we are saying right now.

MR LeVEE: | think this is sonething the
| awyers shoul d be addressing privately and not
havi ng argunent about or even suggestions as to
what is or is not appropriate in the record.

ARBI TRATOR BI ENVENU: (kay. So that was,
I think, sonething that M. Ali referred to. So

why don't you take it up together and see if
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sonet hi ng conmes out of your consultations.
Thank you all, and we will resune tonorrow
nor ni ng.
(Wher eupon the proceedi ngs were
concluded at 1:05 p.m)

---000---
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